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TrEASURY DEPARTMENT,

3 Washington, 11 October, 1923.

The following forms of procedure for courts and boards, based
upon law and regulations, are approved and published for the in-
formation and guidance of the Coast Guard. This publication su-
persedes “ Forms of Procedure for Courts and Boards in the United
States Coast Guard, 1916,” and the regulations applying exclusively
to Coast Guard courts and boards in the present Coast Guard Regu-
lations.

It is hereby required and directed that all officers and other per-
sons belonging to the Coast Guard, so far as the duties of each are
concerned, make themselves acquainted with, observe, and comply
with the provisions contained herein.

A. W. MELLON,
Secretary of the Treasury.
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INTRODUCTION.

This book is a revision of “ Forms of Procedure for Courts and
Boards in the United States Coast Guard, 1916,” to which has been
added the regulations governing courts and boards, with the excep-
tion of those relating to boards of a routine nature. A different
arrangement has been adopted to the end that the matter needed by
a court or board in the conduct of its proceedings may, so far as prac-
ticable, be found in one part of the book. The endeavor has been to
place in the chapters on procedure all points ordinarily needed by the
court or board in the conduct of the trial or investigation, with ref-
erences to other places in the book where more detailed instructions
may be found.

Chapter VII gives the general instructions for all Coast Guard
courts, while instructions which relate only to one particular court
are given in the footnotes in the chapter showing the procedure for
that particular court. Similarly, Chapters XII and XIII, respec-
tively, contain the general instructions for boards of inquiry and
boards of investigation, while instructions applying to one particular
board are given in the notes under the procedure of that board.

The chapters on procedure have been written to represent a com-
pleted record of the court or board in an imaginary case as it should
be submitted. It is, of course, not obligatory that.the phraseology
usged in these chapters be strictly followed, but the procedure should
be followed, as deviation therefrom may prove a fatal error.

The word “ Same ” is used in an article heading to show that the
article continues the subject dealt with in the preceding article.

In the preparation of this book “ Naval Courts and Boards ” has
been freely used. ~

W. E. ReyNoLDs,
Commandant.
Vi
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SEC. 8. CHAPTER 1.

Parr VI. DEck Courts.

Artiele. Article.
41. Convened by. 45. Offenses tried by.
42. When convened. 46. Officers authorized to serve s,
43. Convened by district superintend- | 47. Only one qualified officer attached.
ent. 48. Specification of offense.
44, Compesition of : Punishments au- | 49. Records of.
" thorized. ; i ;

Part I: Courts IN GENERAL.

1. Kinds.—Coast Guard courts shall be of three kinds—general
courts, minor courts, and deck courts.

2. Dissolving authority.—The convening authority is the only person
authorized to dissolve a court.

3. Jurisdiction.—The jurisdiction conterred by law on Coast Guard
courts for the punishment of offenses against the discipline of the
service shall not be regarded as exclusive, but offenders may, in'the
diseretion of the Secretary of the Treasury, be turned over to the civil
authorities for trial by any court having jurisdiction of the offense.

4. Delivery to civil courts.—In case of offenses against the laws of
the United States other than those referred to in article 613,
the commanding officer, or the officer in charge, will request authority
of Headquarters to deliver the offenders to the civil authorities for
trial.

5. Oaths administered by.—The presidents and recorders of Coast
Guard courts are authorized by law to administer such oaths as may
be necessary.

6. Material facts.—The court shall satisfy itself that all material
facts, both for and against the accused, in relation to the matters
alleged in the charges and specifications, are examined into, so that
correct conclusions may be drawn.

7. Criminality by others.—Should it become apparent from the evi-
dence elicited during the trial of any person that another person
connected with the service has been guilty of grave misconduct dis-
creditable to himself or to the service, it shall be the duty of the
court to make inquiry into the matter and lay the facts, together
with its conclusions, before the reviewing authority.

8. Statement of pay account.—The officer in command, or in charge,
of the unit to which the accused is attached, shall transmit a state-
ment of the pay account of the accused to the president of the gen-
eral court or of the minor court or to the deck court officer, as the
case may be, which statement of pay account shall be transmitted
to Headquarters with the record of proceedings.

2
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COAST GUARD COURTS. SEC. 11,

9. Publication of sentence.—The findings, whether of conviction or
acquittal, and the sentence of every Coast Guard court, with the
action of the reviewing authority thereon, shall be communicated
by Headquarters to the officer in responsible charge of the unit to
which the accused is attached. The finding and sentence in the
case of .an_enlisted -persen shall, unless otherwise directed, be read
aloud at a general muster on board the cutter, or at the depot, sta-
tion, or other unit, to which the accused is attached, as soon as prac-
ticable after notice of the action of the final reviewing authority
has been received. (See art. 585.)

10. Final action.—When the copy of the action of the department on
the proceedings, finding, and sentence of a court is received from
Headquarters by a commanding officer or a district superintendent,
a transcript therefrom shall in every case be entered on the enlist-
ment contract and record of the person concerned on file at the unit
where he is serving. This transcript shall be signed by the officer
in charge of such unit, and shall be in accordance with the following
form :

Tried by a general (or minor) (or deck) court for—
quittal approval by Department letter of , or (sentenced to
, as approved by Department letter of ), or (sentenced
to ; sentence disapproved by Department letter of ), or
(sentenced to ; action deferred, placed on probation, by De-
partment letter of Vs

In case of suspension of the sentence, the final action taken by the
Department at the expiration of the probationary period shall also
be noted.

11. Suspended sentence.— (1) The order of the reviewing authority
deferring action on the sentence and placing a convicted person
on probation shall be promulgated at a general muster at the
unit to which he is attached, when he shall be publicly warned
that action on the sentence in his case has merely been postponed,
and that he has been placed on probation with the view of remitting
his sentence in whole or in part should his conduct warrant. (See
art. 9.)

(2) On the first day of each month a brief report of his conduct
during the preceding month, stating whether it has been  excellent,”
“very good,” ¢ good,” “ passing,” “ fair,” “indifferent,” or * bad,”
shall be submitted to Headquarters. Should he commit any serious
offense or infraction of discipline while on probation, the command-
ing officer or officer in charge shall submit a special report and
recommend whether or not clemency in the case should cease. The
report shall be accompanied by such statement as the probationer
may desire to make in reference to his misconduct.

; ac-
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SEGC./ 12 ; CHAPTER. I.

(8) If final action on the sentence has not previously been taken,
the commanding officer or officer in charge shall, at least 10 days
before the expiration of the person’s term of enlistment. submit to
Headquarters a special report as to his conduct, with suitable rec-
ommendation, in order that the department may take such final
action.

- (4) No convicted person on probation shall be discharged froim-

tho Coast Guard until final action on his suspended sentence has
been taken by the department. (See art. 642. )

Panr IT. CoNpITIONAL REMISSION OF FORFF.ITURE or Pavy.

12. Remission of forfeiture of pay.—(1) FKorfeiture of pay by sen-
tonce of a general court, a minor court, or a deck court in the case of
an enlisted person, may be remitted subject to the conditions speci-
fied in this article, depending upon the person’s conduct and the
nature of his discharge.

(2) The amount of forfeiture of pay adjudged by sentence of a
general court. a minor court, or a deck court shall be deducted from
the pay of the person, and when he is about to be discharged from
the service the total amount of pay deducted during his enhstmem
subject to the provisions specified in this article, shall be credited
to his account.

(3) If the person receive an honorable discharge he shall be en-
titled to a refund of all amounts deducted during his enlistment,
pursuant to sentences of general courts, minor courts, or deck courts,
which have been conditionally remitted in accordance with this
article.

(4) If the person receive an ordinary discharge at the expira-
tion of his enlistment, he shall be entitled to a refund of one-haif
of the total amount of pay deducted during his enlistment pur-
suant to sentences of general courts, minor courts, or deck courts,
which have been conditionally remitted in accordance with this
article.

(5) If the person receive a dishonorable d1sch<uge, or a bad con-
duct discharge, or if he be discharged with an ordinary discharge
for undesirability or inaptitude, or for physical disability due to
his own misconduct, or discharged with an ordinary discharge be-
fore the expiration of his enlistment, for causes other than those
above enumerated, with a mark below * good ” in. either proficiency
in rating, in sobriety, or in obedience, he shall be checked the total
amount, of pay deducted during his enlistment, pursuant to sentences
of general courts, minor courts, or deck courts, which have been
conditionally remitted in accordance with this article.

1
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'(6) @ In case the enlistment of the person be extended, or in

case of his death or retirement prior to the expiration of his enlist-
ment, ‘the amount deducted from his pay in accordance with this
article during his current enlistment; if it be the total amount in-
volved, shall, on the date that his enlistment would have expired
if not so extended, or on the date of his death or retirement, be
treated as though he had been discharged on that date and in
accordance with the character of discharge he would thén have
received.

b. In a case in which the full amount of forfeiture was not de-
ducted upon expiration of enlistment, deductions in accordance with
this article will be continued for such period as may be necessary
under the extended enlistment, and will be settled upon the termina-
tion of such extension of enlistment.

(7) a. Forfeiture of pay involved in the sentence of a general
Coast Guard court may be remitted, subject to the provisions of
this article, only by the Secretary of the Treasury, or by his direction,
as the final reviewing authority.

b. Forfeiture of pay involved in the sentence of a minor court
may be remitted only by the Secretary of the Treasur), or by his
direction, as the final reviewing authority. The convening authority,
however, in his action on the proceedings, ﬁndlngs, and sentence, is
authorized, in his discretion, to recommend remission of the forfeit-
ure, subject to the conditions specified in this article.

¢. Forfeiture of pay involved in a sentence by a deck court may
be remitted, subject to the conditions specified in this article, by the
officer ordelmo the deck court, or by the Commandant, U. S Coast
Guard, actm;:. by direction of the Secretary of the Treasury, as the
final reviewing authority.

(8) The ofﬁce1 who prepares the pay rolls of the unit where the
accounts of a person sentenced to forfeiture of pay are carried shall,
in cases tried by a deck court, certify on the record of the court that
the amount of such forfeiture of pay will be deducted. When the
forfeiture of pay has been remitted, subject to the provisions of this
article, the pay officer shall so cer tl'f_Y.

(9) When forfeiture of pay involved in a sentence has been re-
mitted by either the convening or the reviewing authority, in accord-
ance with the conditions speCIﬁed in this artl('le the officer in com-
mand or in charge of the unit to which the person is attached shall
inform the person whose sentence has been so remitted that the
amount of such forfeiture of pay will be withheld temporarily and

eventually be paid to him in full or in part, or forfeited entirely,
depending upon his conduct during the remainder of his enlistment
and the nature of his discharge.



SEQC. 15. CHAPTER 1.

(10) When the convening or the reviewing authority remits, sub-
ject to the conditions set forth in this article, the forfeiture of pay
adjudged, he shall at the time state that fact specifically in his ac-
tion on the proceedings, findings, and sentence. :

(11) Nothing in this article shall be construed to prevent the con-
vening or the reviewing authority from approving the sentence
without conditional remission of forfeiture under this article, or
from disapproving, unconditionally remitting, or mitigating any
sentence, or any part of any sentence authorized by law in a case
where such action may be warranted. (See art. 638.)

Parr ITI. InPRISONMENT.

13. Imprisonment: Instructions to warden upon delivery to prison.—
When a sentence of imprisonment imposed by a Coast Guard court
has been approved by the department, the commanding officer of the
cutter on which the person has been confined during trial and pend-
ing action in his case shall, upon being directed by Headquarters,
deliver the prisoner to the warden of the prison or penitentiary des-
ignated for his imprisonment, and shall also deliver to the warden a
copy of the order convening the court and of the finding and sen-
tence as approved by the department, and shall inform Headquar-
ters of the date upon which the prisoner was delivered into custody.

14. Same: Clothing worn by prisoners.—The commanding officer shall
inform the warden of a civil prison that the prisoner shall wear only
civilian clothing during the term of his imprisonment; that all arti-
cles of distinctive uniform clothing shall be withheld from him, and
that such clothing as may be absolutely necessary for the health and
well-being of the prisoner will be furnished upon written notifica-
tion from the warden that it is needed. He shall inform the warden
of the medical treatment to which the prisoner is entitled, and
also that all bills for his subsistence while in prison should be for-
warded to Headquarters.

15. Same: Allowances upon release from naval prison.—A person con-
fined in a naval prison, in pursuance of the sentence of a general Coast
Gruard court, shall be furnished upon release with suitable civilian
clothing and paid a sum not exceeding $25, to be fixed by and in the
discretion of the Secretary of the Treasury, and only in a case in
which the prisoner so released would otherwise be unprovided with
suitable clothing or be without funds to meet his immediate needs.
The person upon release from imprisonment also shall be furnished
with transportation and subsistence either to his home or to the place
of his enlistment, as the Secretary of the Treasury may designate.
The cost of the transportation and subsistence furnished upon re-
lease and the sum paid at that time will be deducted from any pay

6



COAST GUARD COURTS. SEC. 19.

due him at the expiration of his enlistment, or on the date of his dis-
charge. If he do not have sufficient pay due him, payments will be
made from the appropriation for the maintenance of the Coast
Guard. :

16. Same: Allowances upon release from civil prison.—A person con-
fined in a civil prison; in pursuancé of the sentence of a general Coast
Guard court, shall; upon entering the prison, be furnished with suit-
able civilian clothing, and, upon release from imprisonment, paid a
sum not to exceed $25, said sum to be fixed by and in the discretion
of the Secretary of the Treasury, but the clothing and money will be
provided only in case the person released from imprisonment other-
wise would not have sufficient clothing and would be without funds
to meet his immediate needs. The person upon release from impris-
onment also shall be furnished with transportation, either to his home
or to the place of his enlistment, as the Secretary of the Treasury may
designate. The cost of the transportation and subsistence furnished
upon release, and the sum paid him at that time, will be deducted from
any pay due him at the expiration of his enlistment or on the date
of hig discharge. If he do not have sufficient pay due him, payments
will be made from the appropriation for the maintenance of the Coast
Guard. : :

17. Prisoners: Clothing, how supplied.—The commanding officer shall,
when the warden notifies him that clothing is needed for a prisoner,
cause to be issued to him from the ship’s stores such articles of
clothing, not distinctively uniform, as may be absolutely necessary.
Such outer garments as may be necessary for the prisoner shall be
purchased by the clothing officer, under the direction of the com-
manding officer, and at the lowest cost obtainable. When the loca-
tion of the place of imprisonment is such as to make it impracti-
cable for the clothing officer himself to purchas: the necessary gar-
ments, the commanding officer shall authorize the prison authorities
to purchase them at the lowest cost obtainable.

18. Same: Clothing account.—Clothing issued to the prisoner from
the ship’s stores shall be entered on the “ Inventory of Clothing ”
with suitable remarks. When clothing is purchased in accordance
with the foregoing article, the commanding officer shall submit to
Headquarters vouchers covering the expense, together with a letter
showing the necessity therefor.

19. Same: Medical treatment—The prisoner is entitled to be fur-
nished, while in prison, with the same medical treatment accorded
other Federal prisoners. Should there be no medical officer attached
to the prison, the prison authorities are authorized to procure the
necessary medical treatment and submit a voucher therefor to the
commanding officer, who shall forward it to Headquarters for pay-

ment.
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SEC. 28. 'OHAPTER 1.
SiParr IV, Tar Geserin Court.

21. Convening of general court.—A general court may be convened
for the trial of any person for any offense coming within the lawful
jurisdiction of Coast Guard courts.

22. Composition of—Convened by.—A general court shall be com-
posed wholly of commissioned officers, and of not less than three
members, and shall be convened only as follows

(@) By the Secretary of the Treasury.

(&) By the Assistant Secretary of the Treasury.

(¢) By a commissioned officer when specifically directed by the
Secretary of the Treasury. When a commissioned officer has been
directed to convene a general court, the Secretary of the Treasury
shall be considered the convening '1uthor1ty

23. Time limitation for trial or punishment.—No person shall be
tried by a Coast Guard court or otherwise punished for any offense,
except as provided in the following. article, which appears to have
been committed more than two years before the issuing of the order
for such trial or punishment, unless by reason of having absented
himself, or of some other manifest impediment, he shall not have
been amenable to justice within that period.

24. Trial for desertion.—No person shall be tried by a Coast Guard
court or otherwise punished for desertion committed more than
two years before the issuing of the order for such trial or punish-
ment unless he shall meanwlnle have absented himself from the
United States, or by reason of some other manifest impediment
shall not have been amenable to justice within that period,.in which
case the time of his absence shall be excluded in computing the
period of limitation. The limitation shall not begin until the end
of the term for which said person was enlisted in the service.

25. Original order.—The original order convening a court shall be
returned to the convening authority when the court is dissolved.

Parr V. Mixor Courr,

27. Convening of—A minor court may be convened only for the
trial of an enlisted person for an offense, other than that of desertion,
coming within the jurisdiction of Coast Guard courts.

28. Punishments minor court may award.—A minor court may award
any punishment which the law authorizes Coast Guard courts to
impose upon enlisted persons, except that it shall not 1mpose a sen-
tence involving imprisonment on land or forfeiture of more than one
month’s pay ; therefore such a court should not be convened when the
attendant circumstances may reasonably be expected to inv olve either
of these punishments in case of conviction.

8
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29. Convened by.—A minor court may be convened by the comman-
dant, a division commander, or a commanding officer.

30. When convened.—A minor court shall, when practicable, be con-
vened by a commanding officer to try enlisted persons under his
command for offenses which may be deemed to merit greater punish-
ment than suehi-commander, or a deck court, is authorized to inflict,
but not sufficiently grave to require trial by a general court.

31. Not to incur expense—Unless authorized by Headquarters a
court convened by a commanding officer shall not involve the Gov-
ernment in any éxpensé in the matter of convening or during its
deliberations.

32. Composition of.—A minor court shall be composed of three com-
missioned officers, and. when convened by a commanding officer, of
officers under his command.

33. Order for convening.—=The court shall be convened by a brief
written order, addressed by the convening authority to the officer
who will be its president. (See art, 826.) A copy of the convening
order shall be fuinished each member.

34, Examination of witnesses.—There shall be no official prosecutor.
The examination of witnesses on behalf of the Goveérnment shall be
conducted by the recorder of the court, and after this examination is
completed any other member who so desires may question a witness.

35. Officers as counsel.—A commissioned officer, cadet, or cadet engi-
neer, warrant officer, or petty officer may be permitted to appear as
counsel for the accused at the réquest of the latter. (See arts. 485,
486, and 487.) '

36. Procedure of.—The proceedings shall be condugted with as much
coneiseness and precision as may be consistent with the ends of justice
and substantially in accordance with the practice of general courts,
and the procedure and rules of evidence provided for such courts
shall be observed by minor courts, exeept as otherwise stated herein.

Parr V1. DEck Courts.

41. Convened by.—Any of the following-named commissioned offi-
cers may order a deck court for the frial of an enlisted person
under his command : :

(@) The commandant, United States Coast Guard.

() The commanding officer of a vessel or other unit.

(¢) The superintendent, Coast Guard Academy; the commandant,
Coast Guard depot.

(d) A division commander.

(e) A district superintendent.

67189—24——2
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12, When convened.—After consideration of réports against an én-
listed person for offenses not warranting punishment more severe
than stch & court is anthorized to adjudge, the officer above men-
tioned, shall, in his discretion, cause the offender to be brouaht to
trial before a deck court.

. 43 Convened by. district ‘superintendent.—When a dlstmct superin-
tendent receives from the officer in charge of a Coast Guard station
a report of an offense committed by an enlisted person, for which
adequate punishment may be imposed by a deck court, he shall t=y
the case on his next regular visit to the station unless earlier action

be deemed necessary. In the latter event the district superintendent .

shall transmit to Headquarters a full report of the nature of the
offense, with the time when and the place where the offense was com-
mitted, in order that a trial may be ordered by the commandant.

44. Composition - of—Punishments - authorized.—A deck court shall
consist of one commissioned officer only, who, while serving in such
capacity, shall have power to administer oaths, to hear and determine

cases, and to impose, in whole or in part, the following punishments :

(@) Forfeiture of not to exceed 20 days pay.

- (b) Extra police duties.

(¢) Confinement not to exceed 20 days.

(&) Solitary confinement on bread and water, or on- diminished
ration, not to exceed 20 days, but in all ‘cases a full ration shall
be given at:least every third day.

. (e) Reduction to next inferior rating.

(f) Deprivation of liberty on shore on forelgn statlon for a penod
not. to exceed 20 days. :

Forfeiture .of pay, or extra pohce dutles or both, as set for th in-

paragraphs ¢ and & above, may be 1mposed by sentenee of a deck
courty to which may be added if the offense justify, not more than

oneé of the punishments set forth in paragraphs ¢ to f, inclusive. . One

of the latter punishments may also be imposed by sentence of a deck
court, without forfeiture of pay or extra police duties.

45. Offenses tried by.—The ]urlsdlctlon of deck courts shall be lim-
ited to the offenses enumera,ted in article 613. In no case shall a
person be brotight to trial before a deck court for desertion, and in

-no case shall a deck court adjudge discharge from the serv1ce, nor
shall it adjudge conﬁnement or forfelture of pay for a period longer
than 20 days. '

46. Officers authorized to serve as.—An officer shall not be ordered as
deck-court officer who is below the rank of lieuténant i in. the Coast
Guard unless there be no officer of, or above, that rank on the. -vessel,
or at the unit, under the command of the officer who convenes the
deck court, in which event the officer who convenes the deck court

10:
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COAST GUARD COURTS. SEC. 49.

may designate as deck-court officer the senior commissioned officer
of a lower available rank. Any person in the Coast Guard under
command of the officer by whose order a deck court is convened may
be detailed to act as recorder thereof.

47. When only one qualified officer is attached.—An officer empowered
to convene deck courts shall not designate himself for this duty
unless he be the only commissioned officer attached to the command,
in which case he shall constitute the deck court and finally determine
the case tried by him. No order appointing such deck court need
be issued, but the officer shall enter on the record that he is “the
only officer attached to the command authorized to act as deck-court
officer.” In such cases it is not necessary that he approve the sen-
tence, but he shall sign the record and date his signature in the
manner shown by the authorized forms of procedure. When a deck-
court officer is also the convening authority he shall record the find-
ings and sentence in his own handwriting, and the sentence will take
effect from the date of his signature to the record.

48. Specification of offense.—The offense shall be alleged under a
specification and not under a charge. In every case the convening
authority shall be careful to see that the statement of facts of the
alleged offense, as set forth in the specification, actually constitutes
a legal offense within the jurisdiction of a Coast Guard court, and
that the matters constituting the offense are set forth clearly and
explicitly. The specification shall set forth briefly and plainly:

(@) The name and rating of the accused.

() The name of the vessel, station, or other unit to which the
accused is attached.

(¢) The offense and the date of commission thereof.

(d) The material facts connected with the offense.

(¢) In cases of absence after leave has expired, or absence without
leave, the date and approximate hour of the beginning and the ending
of the unauthorized absence shall be stated.

49. Records of —Records of deck courts shall be submitted on Form
9588, except in cases in which the convening authority is himself the
deck-court officer, when Form 9588-A shall be used.

1



CHAPTER 1I.

BOARDS.

Article. : Article. 7
51. Convening order in writing. 62. Boards convened by division com-
52. Convened by Secretary or Assist- mander, ete.

ant Secretary. 63. Records of.
53. Same—Commandant. 64. Recommendation,
54. Same—Division commander. 65. Forwarding of record.
55. Same—Commanding officer of cut- | 66. Facts to be reported.

ter. 67. Deliberations not to be interfered
56. How constituted. with.
57. Expenge not to he incurred. GS. Convening authority to act upon.
58. Order for survey of provisions and | 69. Opinion not to be disclosed.

clothing. 70. Adjournment.
59. Surgeon—Board to survey pro- | 71. Dissolution.

visions. 72. When higher authority is deemed
60. Purpose of boards. convening authority.
61. When warrant officers may serve

on,

51. Convening order in writing.—An order convening a board, ex-
cept the hull board and the permanent board of survey, shall be in
writing.

52. Convened by Secretary or Assistant Secretary.—The Secretary or
Assistant Secretary of the Treasury shall convene the boards to con-
sider the retivrement of officers and enlisted persons for physical
or mental disability.

53. Same: Commandant.—The Commandant may convene boards for
all other purposes, including boards to inquire into the competency,
desirability, or aptitude of a warrant officer with a permanent ap-
pointment, unless otherwise provided.:

54, Same: Division commander.—A division commander, or the se-
nior officer of cutters acting conjointly, may convene such boards
of inquiry as may be necessary. (See art. 62.) A division com-
mander shall convene boards of the various kinds enumerated in
article 55 for the inshore patrol cutters, harbor cutters, and harbor
launches under his command.

55, Same: Commanding officer of cutter.—The commanding officer. of
a cutter (other than an officer in charge of an inshore patrol cutter, a
harbor cutter, or a harbor launch forming part of a division) shall

convene boards as follows:
(@) Survey—special.
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. When clothing has become damaged or unserviceable, or when
the quantity or articles received do not agree with the invoice.

2. When provisions have become unfit for use.

3. When the contents of packages containing rations or other
‘stores received on board do not agree with the invoice or are of in-
ferior quality and the contractor fails promptly to make good the
defects or deficiencies.

4. At the end of the first quarter of each fiscal year, or whenever
necessary, for the survey of all tools, accessories, broken or dam-
aged or missing parts of guns installed on cutters, or naval ordnance,
which have been loaned to the Coast Guard by the Navy Department.
When ordnance material is surveyed as broken, svorthless, unservice-
able, or unfit for further use, the recommendation in regard to its
disposition shall be as follows. = “To be turned in to the Navy Yard,
New York, for further transfer to the Naval Gun Factory.”

5. Whenever, for other purposes, he may deem it expedient.

(b) Imvestigation.

1. In case of the loss of or serious damage to a vessel or her
machinery from any cause. (See arts. 902 and 906.)

2. In case of collision, grounding, fire, or other accident to the
vessel or her machinery. (See art. 906.)

3. In case of robbery or the loss of money or other property.

4. I'o inquire into the competency, desirability, or aptitude of a
petty officer with a permanent appointment, or of any other en-
listed person.

5. In case of the death of an officer or enlisted person resulting
from an accident or attended with unnatural or suspicious ecir-
cumstances. '

6. Concerning the efliciency of the personnel or matériél of his
command or other matters of importance of which Headquarters
should be advised.

56. How constituted.—Boards shall be constituted as follows:

(@) Retiring board or board for revision of the regulations—not
less than five commissioned officers.

() Boards of inquiry—not less than three commissioned officers.

(¢) Hull boards:

1. On cruising cutters—the executive officer, the line officer next in
rank, and the engineer officer. (See arts. 974 and 981.)

9. On inshore patrol cutters, harbor cutters, and harbor launches—
the commissioned and warrant officers attached, in the order of their
rank, and not exceeding three members.

(d) Permanent board of survey:

1. On cruising cutters and at the academy and the depot—the
executive officer, the line officer next in rank, and the engineer
officer. (See arts. 974 and 981.)

13
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2. On inshore patrol cutters, harbor cutters, and harbor launches—
the commissioned and warrant officers attached, in the order of their
rank, and not exceeding three members.

3. At stations—the district superintendent and the officer in
charge. '

(e) All other boards, unless otherwise provided, one or more
officers, as the convening authority may deem expedient, except that
boards convened by a division commander or a commanding officer
shall, if possible, consist of three members.

57. Expense not to be incurred.—The Government shall be put to no
expense by division commanders, senior officers of cutters acting
conjointly, or commanding officers in the matter of convening boards
or during their deliberations.

58. Order for survey of provisions and clothing.—The order convening
a special board of survey for the examination of damaged provisions
and ship’s clothing shall name the officer who is responsible for
such articles.

59. Surgeon on board to survey provisions.—Should there be a medi-
cal officer attached, he shall be a member of a board convened for the
survey of provisions or infected clothing or of a board of inquest.

60. Purpose.—The purpose of a board of inquiry or investigation is
to fix the responsibility, if possible, and to place sufficient facts be-
fore the convening authority to enable it to decide whether further
proceedings are necessary; and if so, against whom.

61. When warrant officers may serve on boards.—Warrant officers may
serve on boards of investigation convened by a commanding officer,
hull boards, and boards of survey when there is not a sufficient num-
ber of commissioned officers available, but a warrant officer shall
not serve on a hoard to consider matters involving commissioned
officers.

62. Boards convened by division commander, etc.—Boards convened by
a division commander, or the senior officer of cutters acting con-
jointly, or by a commanding officer shall be composed of officers
under his command, except when, as on an inshore patrol cutter or
on a harbor vessel not attached to a division, there is not a sufficient
numpber of officers available. In such case the commanding officer
may request other officers of the service on active duty at the same
place or port to become members of a board, provided their attend-
ance as members of such board shall not involve expense to the
Government.

63. Record.—Each board shall keep a record in writing of its pro-
ceedings, which shall be authenticated by the signatures of the presi-
dent and the recorder, or of the investigating officer, and shall be
submitted to the convening authority when the business before the

14
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board is completed. The record shall be kept in like manner and,
so far as practicable, with the same degree of completeness as is
specified for general courts. (See art. 658 et seq.)

64. Recommendation.—The report of the board shall contain a rec-
ommendation only when so ordered, unless otherwise provided in
this book. (See arts. 958, note 63 ; 1041, note 51 ; 1062, note 17; 1112,
note 29; 1149, note 20; art. 1197, note 42.)

65 Forwarding of record—If the board be convened by a division
commander, the senior officer of cutters operating conjointly, or a
commanding officer, such officer shall forward the report and record
of proceedings with proper indorsement or recommendation through
official channels to Headquarters.

66. Facts to be reported.—If the order convening the board does not
call for a recommendation but directs that the facts in the case be
ascertained and reported, it shall not be understood that the bare
record of the testimony is meant, but also the finding and opinion
of the board based upon the evidence.

67. Deliberations not to be interfered with.—Division commanders,
senior officers of cutters operating conjointly, or commanding offi-
cers shall not interfere with the deliberations of boards convened
by order of Headquarters, nor, except in cases where it may be neces-
sary to prevent damage to or loss of property, with those of their
own ordering, and they are admonished to exercise great care in
giving their approval to the proceedings and findings of boards.

68. Convening authority to act upon.—The proceedings, finding,
opinion, or decision and recommendation of a board shall be ap-
proved or disapproved by the authority that convened it.

69. Opinion of board not to be disclosed.—As an expression of opin-
ion by a member of a board of inquiry or investigation might preju-
dice any person appearing in the position of defendant in the
matter under investigation in case of trial by a court, it is held to
be highly irregular and a breach of discipline on the part of any
member to disclose or publish the opinion, either of the board or
of the individual members thersof, without the sanction of the
officer to whom the proceedings have been submitted. (See art. 958,
note 63, and art. 1041, note 51.)

70. Adjournment.—When a board has submitted its report it shall
adjourn to await the action of the convening authority.

71. Dissolution.—A board is dissolved by the authority that con-
vened it.

72. When higher anthority is deemed the convening authority.—When
a board is convened by direction of the Secretary or Assistant
Secretary of the Treasury or the Commandant, those officers, re-
spectively, shall be deemed the convening authority.
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CHAPTER III.

DELIVERY OF PERSONS TO CIVIL AUTHORITIES.

Article. Artiele.
T7. Action where persons are con- 1 80. Official records not to be produced
victed by civil authorities. in a State court.
78. Same: Released on bail. 81. Habeas corpus proceedings: Fed-
9. Service of subpeena or other proc- eral courts.
ess on a person in the Coast
Guard.

77. Action where persons are convicted by civil authorities.—When-
ever persons delivered to the civil authorities for trial are convicted,
the commanding officer or officer in charge shall make full report of
the offense and sentence to Headquarters, with recommendation as to
whether the person should be discharged as undesirable.

78. Persons released by civil authorities on bail—When a person in
the Coast Guard is arrested by the Federal or State authorities for

_trial and returns to the unit to which he is attached on bail, the com-
manding officer or officer in charge may grant him leave of absence to
appear for trial on the date set upon an official statement by the
judge, prosecuting attorney, or clerk of the court, reciting the facts,
giving the date on which the appearance of the person is required, and
the approximate length of time that should be covered by such leave
of absence.

79. (1) Service of subpcena or other process on a person in the Coast
Guard—Commanding officers and officers in charge are authorized to
permit the service of subpcena or other process upon the person
named therein, but such service will not be allowed without permis-
sion of the commanding officer or the officer in charge first being
obtained. In cases in which service by mail is legally sufficient, the
papers may be addressed to the commanding officer or officer in charge
with request that they be delivered to the person named therein.

(2) Leave of absence may be granted persons subpoenaed or served.
In such cases the commanding officer or officer in charge is author-
ized to grant leave of absence to the person subpeenaed or upon whom
the process is served, in order to permit him to obey the same, unless

16
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the public interests will be seriously prejudiced by his absence, in
which case full report of the matter should be made to Headquarters.

80. Official records not to be produced in a State court.—Officers of the
Coast Guard are prohibited from producing official records or copies
thereof in a State court in answer to subpeenas duces tecum, or other-
wise, without first obtaining authority therefor from Headquarters.
In all cases where copies of records are desired by or on behalf of the
parties to a suit, whether in a Federal or State court, such parties
will be informed that it has been the invariable practice of the Treas-
ury Department to decline in a case of legal controversy, at the re-
quest of the parties litigant, copies of papers or other information
to be used in the course of the proceedings, but that the department
will promptly furnish copies of papers or records in such cases upon
call of the court before which the litigation is pending.

81. Habeas corpus proceedings: Federal courts.— (1) Section 756 of
the Revised Statutes of the United States prescribes the time allowed
for making returns of writs of habeas corpus issued by the Federal
courts, as follows: “Any person to whom such writ is directed shall
make the return thereof within three days thereafter, unless the
party be detained beyond a distance of twenty miles; and if beyond
that distance and not beyond a distance of a hundred miles, within
ten days; and if beyond a distance of a hundred miles, within twenty
days.”

(2) Time allowed to obey.—The person upon whom a Federal writ
of habeas corpus is served can not be required to obey the same in any
shorter period after the service of the writ than that specified in the
above section of the Revised Statues, even though the writ should in
terms require that the person named therein be produced “forth-
with,” or “immediately.” or at a specified time.
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CHAPTER IV.

OFFENSES.

Article.

83.

84.
85.
86.

87.
88.
89.
90.
1.

92,
93.
. Scandalous conduet.

. Misappropriation of mess funds—

96.

97.
. Disobeying lawful order—Striking

99.

100.
101.
102.
103.

104,
_ 105.

106.
107.
108.

109.
110.
111.

Offenses not allowed to accumu-
late,

Criticism forbidden.

Discussions and criticisms.

Language tending to lessen con-
fidence and respect.

Mutinous or treasonable practices.

Combinations.

Talebearing to be suppressed.

Frivolous complaints.

Criticism in private letters for-
bidden.

Nagging forbidden.

Drunkenness.

Theft.
Confumacious

court.
Willful false swearing.

conduct  before

or assaulting superior officer.
Disorderly
swearing, etc.—Grumbling, ete.
Murder or other crime,
Ardent spirits.
Arrest not to be resisted.
Conduct prejudicial to good order
and discipline.
Negligence forbidden.
No person to sleep on watch.
False entry or return forbidden.
No fraudulent claim to be made.
Prohibition as to having inter-
est in purchases or contracts.
Gratuity for aid rendered.
Not to engage in trade.
Not to act as agent or attorney.

conduct — Gambling, |

Article.

112. Compensation as informer for-
bidden.

113. Salvage not to be claimed.

114. Not to sell wrecked property.

115. Removing property from prize.

116. Lists in triplicate.

117. No article or any part of outfit
to be taken from wrecked or
seized vessel.

118. Shall not use position for politi-
cal purposes.

119. Shall not have interest in wreck-
ing company—Shall not act as
agent of any marine eompany.

120. Publication of articles.

121. Not to give copies of official
records.

122. Contributions not to be solicite(.

123. Presents, votes, etc.

124, Pecuniary obligations to be dis-
charged.

125. Officers not to borrow money
from enlisted persons—Receiv-
ing money for safe-keeping.

126. Lending money.

127. Sale of public property.

128. Waste of supplies prohibited.

129. Sheath knives.

130. Malt and other liquors.

131. Cutter not to be used for private
purposes.

132. Expenditure of public property
in cases of distress.

133. Articles not to be disposed of
without authority.

134. Prevent destruction of public
property.

135. Officers not to give certificates.
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Article. Article.

136. Buildings shall not be erected | 144. Proceedings, findings, ete., of
without authority. courts and boards not to he

137. Collusion or fraud. divulged.

138. Persons not to be concerned in | 145. Violating or refusing obedience
furnishing supplies, etc. to lawful order.

139. Stranding. 146. Listening in on telephone lines

140. Desertion. forbidden.

141. Harboring deserters. 147. Concealed weapon,

142, Persons in hospital to comply | 148. Apprehending offenders. reproach-
with lawful regulations there- ful words, refusing to submit
of. to medical treatment, ete.

143. Votes of members of courts or | 149. Fraudulent enlistinent.
boards not to be divulged.

83. Offenses not allowed to accumulate.—Offenses shall not be al-
lowed to accumulate, in order that sufficient matter may thus be
collectively obtained for trial, without giving due notice to the
offender. ;

- 84, Criticism forbidden.—Detrimental criticism of commanding and
other officers by subordinates or of subordinates by officers in author-
ity is forbidden.

85. Discussions and criticisms.—Discussion or criticism of officers by
their brother officers, whether superiors or inferiors, in the presence
of mess attendants, other members of the crew, or strangers, is for-
bidden.

86. Language tending to lessen confidence and respect—No person
shall use any language which may render, or tend to render, officers
or cregvs dissatisfied with the service or with their duties, or which
may diminish their confidence in or respect for their superiors;
and it shall be the duty of every officer who hears any such language
to use his best endeavors to suppress it and to report it immediately
to his commanding officer, or if the offense be committed by a com-
manding officer, to Headquarters.

87. Mutinous or treasonable practices.—No person shall make, or at-
tempt to make, or unite with another or others in making any muti-
nous assembly, or shall utter any seditious, treasonable, or mutinous
words, or shall conceal or connive at any mutinous, treasonable, or
seditious practices, or shall treat with contempt his superior, being
in the execution of his office; and every person being witness to or
knowing of any mutiny, sedition, or treason, shall do his utmost
to suppress it and shall immediately make it known to his com-
manding or superior officer.

88. Combinations.—Combinations against superior authority or for
the purpose of remonstrating against orders, or of complaining of
details of duty or service, are forbidden. -
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89. Talebearing to be suppressed.—Commanding and other officers
shall discourage and suppress talebealmg Talebeaung by sub-
ordinates to commandmg and other officers in authority, whether
verbal or written, is -forbidden.

90. Frivolous complaints.—Frivolous complaints and faultﬁndmg

- shall be discountenanced. Malicious, vexatious, or frivolous charges

against anyone will sub]ect the accuser to all the pains and penal-
ties of such conduct.

91 Criticism in private letters forbidden. -s—An ofﬁcer is forbidden to
criticize or- 1mpugn the character, competency, or motives of an-
other officer in any private letter ‘or communication to an’ officer
or other person connected with the administration of the Government.

92. Nagging forbidden.—The nagging of juniors by seniors, while
in the performance of duty or, at any other tlme, by petty- annoy-
ances and faultfinding, or the employment of improper language in
giving and enforcing commands, is forbidden.

93. Drunkenness.—Drunkenness or the excessive use of 1ntox1cat1n0
liquors on duty or off duty is prohibited.

94. Scandalous conduct—Conduct unbecoming an officer and a gentle-
man.—No person shall be guilty of scandalous conduct tending to the
destruction, of good morals, or of conduct unbecoming an oﬂ‘xce1 and
a gentleman )

'95. Misappropriation of mess funds—Theft —No person shall be
guilty of misappropriation of mess funds, or of theft.

96. Contumacious conduct before court.—No person shall refuse to
give testimony before a service ‘court or board, or behave contumaci-
ously before such court or beard. . -

97. Willful false swearing.—No person shall w1llfully give false
testlmony, or corruptly suborn a witness to give false testlmony, be-
fore a service court or board upon_ a matter materml to the issue be-
fore such court or board. :

98. Disobeying lawful order—Stnkmg or assaultmg superior oﬂicer —_
No person shall disobey or refuse to obey a lawful order. of his
superior oﬂ"xcer, nor shall he strike or assault, or attempt or threaten
to strike or assault, a superior officer whﬂe in the execution of the
duties of his office.

99. Dlsorderly conduct—Ga.mbhng, swea.rmg, etc.—Grumbling, etc——
No.person in the Coast Guard shall strike or assault, or attempt or
threaten to strike or assault, another person: therein, or be wul}ty of
any form of disorderly eonduet. -

Gambling, obscene or abusive langua,ge, and profane swea,ung are
strictly prohibited on board cutters; at stations, and in" all other
places under the control of the service.

Grumbling, faultfinding, and surly conduct shall not be tolerated.

20
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100. Murder or other crime.—If murder, felony, or other crime or
offense against the laws of the United States, not punishable by
Coast Guard courts, be committed on board of or at any Coast Guard
unit within the jurisdiction of the United States, the commanding
officer, or the officer in charge, as the case may be, shall invoke the
aid of and deliver the offender to the civil authorities, to whom he
shall afford all the facilities in his power. If such crime be commit-
ted at sea or without the limits of the United States, he shall con-
fine and safely guard the offender until he can deliver hun to the
proper civil authorities of the United States.

101. Ardent spirits.—Ardent spirits, and narcetic or other habit-
forming drugs, shall not be admitted on board of any cutter, or
within the limits of any other unit, except for medicinal purposes,
and then only upon the order or by the authority of the command-
ing officer or of the officer in charge, and they shall be in the keeping
of the medical officer. If there be no medical officer attached, the
ardent spirits, and narcotic or other habit-forming drugs, admitted
on board a cutter or within the limits of any other unit, except a
station, shall be placed in charge of an officer to be selected by the
commanding officer, and the officer selected shall be responsible for
their use and safe-keeping. Ardent spirits, and narcotic or other
habit-forming drugs, admitted within the limits of a station for
medicinal purposes shall be in the custody of the officer in charge
thereof.

102. Arrest not to be resisted.—No person shall resist arrest which
is ordered by proper authority.

103. Conduet prejudicial to good order and discipline.—No person
shall be guilty of conduct to the prejudice of good order and dis-
-cipline.

104, Negligence forbidden—No person shall be negligent or care-
less in obeying orders or culpably inefficient in the performance of
duty.

105. No person to sleep on watch.—No officer or enlisted person shall
sleep on watch, or at his post, or leave his station or post betfore
being regularly relieved.

106. False entry or return forbidden.—No person shall knowingly or
willfully make or sign, or aid, abet, cause, direct, or procure the mak-
ing or signing of any false entry or statement in any log or in any
other official record, report, communication, or paper.

107. No fraudulent claim to be made.—No officer or enlisted person
-shall present or cause to be presented to any person in the Govern-
ment service, for approval or payment, any claim against the United
States, or any official thereof, knowing said claim to be false or



SEC. 116. CHAPTER TV.

fraudulent, or shall execute, attempt, or countenance any fraud
against the United States.

108. Prohibition as to having interest in purchases or contracts—No
person shall receive, directly or indirectly, any pay, emolument, or
gratuity of any kind whatsoever from any contractor or other person
furnishing labor or supplies to the Coast Guard, or act as agent or
attorney for any such person.

109. Gratuity for aid rendered.—No person shall, without permission
of Headquarters, accept or receive any pay or gratuity whatever for
any aid or service rendered any person or vessel by the Coast Guard.

110. Not to engage in trade—No person shall, without proper au-
thority, either for himself or as an agent, engage in trade or intro-
duce any article for purposes of trade on board any cutter or at any
depot, station, or other unit.

111. Not to act as agent or attorney.—No person shall act as agent
or attorney to prosecute a claim against the United States. Any
person who so acts is liable to fine or imprisonment, or both.

112. Compensation as informer forbidden.—No person shall receive,
either directly or indirectly, any compensation as an informer aris-
ing under any of the laws of the United States.

113. Salvage not to be claimed.—No person shall make any claim for
salvage while acting within the scope of his official duties for any
services he has performed in connection therewith.

114. Not to sell wrecked property.—No person shall sell any
wrecked property for the owner, agent, underwriter, or any other
person interested therein.

115. Removing property from prize.—No person shall take out of any
prize, or vessel seized as a prize, any money, plate, goods, or any part
of her equipment, unless it be for the better preservation thereof, or
unless such articles are absolutely needed for the use of any of the
vessels or armed forces of the United States, before the same are
adjudged lawtul prize by a competent court; but the whole, without
fraud, concealment, or embezzlement, shall be brought in, in order
that judgment may be passed thereon.

116. Lists in triplicate.—Should it be necessary to remove any goods,
articles, or outfits from a vessel, under the provisions of the preced-
ing article, accurate lists in triplicate shall be prepared, stating the
estimated value of the property removed. Omne list shall be for-
warded to Headquarters, with a full report of the matter, one shall be
filed on board the vessel or at the unit making the seizure, and the
third shall be given to the master or delivered into the custody of the
authority to whom the seized vessel is delivered. For any articles
returned to the master duplicate receipts shall be taken.
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117. No article or any part of outfit to be taken from wrecked or
seized vessel—No person shall take out of any wrecked vessel, or
vessel seized for violation of law, any money, plate, goods, or any
part of her cargo or the personal effects of her passengers or crew,
nor take or remove any part of her rigging, stores, or outfit, unless
it be for the protection or preservation of the same, and everything
so taken, without fraud, concealment, or embezzlement, shall be
delivered and accounted for to the proper authorities, and entered
in the log of the unit.

118. Shall not use position for political purposes.—No person shall use
his position to advance, in any way, party or political interests, or
to secure the enlistment, discharge, transfer, advancement, or re-
duction of any person in the Coast Guard for political, family, or
other considerations than those looking to its best interests.

119. Shall not have interest in wrecking company—Shall not act as
agent of any marine company.—No person shall be permitted to in-
dorse or give verbal or written recommendations concerning any
life-saving device, or to hold any shares, directly or indirectly, in
any wrecking gear or company, or to have any interest in wrecking
operations beyond such as pertain to his duties; nor shall he in any
manner, by the giving out of information or otherwise, favor one
wrecking concern or party over another; nor shall he, without au-
thority from Headquarters, act as representative, agent, or other-
wise, for any marine company or corporation, or for the press, with
the view of furnishing any such company, corporation, or the press,
or any employe of the same, news of disasters to shipping to the ex-
clusion or disadvantage of other persons, nor shall he receive any
compensation for such services from any company, corporation, or
person.

120. Publication of articles.—No person shall publish, or cause or
permit to be published, except as required by his official duties, any
information concerning the acts or measures of any officer or depart-
ment of the Government, or any comments or criticisms thereon.
He shall not act as correspondent of a newspaper without the express
authority of Headquarters, and shall not publish, or cause or procure
to be published, any matter of a scandalous nature that reflects
discredit on the service or its officers.

121, Not to give copies of official records.—No person in the Coast
Guard shall give to any other person copies of records or other
official papers without authority therefor first being obtained from
Headquarters, to which all applications for such copies shall be
referred.
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122. Testimonials and presents forbidden.—

(1) No officer, clerk, or employee in the United States Govern-
ment employ shall at any time solicit contributions from other
officers, clerks, or employees in the Government service for a gift
or present to those in a superior official position; mnor shall any
such officials or clerical superiors receive any gift or presént offered
or presented to them as a contribution from persons in Govern-
ment employ receiving a less salary than themselves; nor shall any
officer or clerk make any donation as a gift or present to any of-
ficial superior. Every person who violatés this article shall be
summarily discharged from the Government employ. (See sec.
1784, R. S:) :

(2) No officer 'or enlisted person shall solicit subseriptions for
the purpose of making a gift to a membér of the immediate family
of an officer of the Coast Guard.

123, Votes, etc.—All votes, resolutions, testimonials, or publica-
tions in praise or censure of any person in the Coast Guard are
forbidden. '

124, Pecuniary obligations to be discharged.—No person shall ne-
glect to discharge his pecuniary obligations. No officer shall incur
debts without a reasonable expectation of discharging them, or
shall leave a station on which he has been serving without paying
or providing for the payment of every debt he may have incurred
on such station. When violations of this article are brought to
the attention of a commanding officer or a district superintendent,
Lie shall report the facts to Headquarters without delay.

125. Officers not to borrow money from enlisted persons—Receiving
money for safe-keeping.—Officers shall not borrow money or accept de-
posits from enlisted persons, except that an executive officer of a
cutter may, at the request of an enlisted person who has had no
opportunity to deposit in a bank or otherwise dispose of his money,
take the money for safe-keeping until such time as the person has an
opportunity to go ashore at the cutter’s headquarters. The officer
receiving such deposit shall give the person a receipt for the money
and shall take every precaution for its safe-keeping. No with-
drawals shall be made from this deposit, except as between the per-
son who made the deposit and the officer who received it. When
a withdrawal in part is made, the amount withdrawn shall be noted
on the receipt.

126. Lending money.—No person in the Coast Guard shall, for
profit or benefit of any kind, loan money to any other person therein ;
nor shall any such person take or receive for such loan, directly
or indirectly, a greater sum of money or any other thing or service
of greater value than the equivalent of the sum of money loaned.
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127. Sale of public property.—No person shall sell or be concerned
n the selling of property belonging to the United States until au-

hority therefor has been obtained from Headquarters.

128. Waste of supplies prohibited.—No person shall waste or misuse
any provisions, supplies, or other public property, or, having power
to prevent it, knowingly permit such waste or misuse.

129. Sheath knives.—No enlisted person on board a cuttex or at any
other unit shall carry a sheath knife.

130. Malt and other liquors.—No enlisted person shall take, smuggle,
or keep any malt or other alcoholic liguors or intoxicants, nor any
intoxicating or narcotic substances, on board cutters, or within the
limits of any depot or station or other places within the jurisdic-
tion of the Coast Guard.

131, Cutter not to be used for private purposes.—No pelson shall use
any vessel of the Coast Guard for private purposes in v1olat10n of’
law.

132. Expenditure of public property in cases of distress.—No art_ic’le of
public property shall be appmpliated to the private use of any per-
son not in distress. On every occasion on which public property is
expended in cases of distress for private use the fact shall be re-
ported to Headquarters with all the attendant circumstances.

133. Articles not to be disposed of without authority.—No article of
furniture, fixture, or supply belonging to the United States fur-
nished to a unit of the Coast Guard shall be disposed of in any
manner without the authority of Headquarters, except as provided
in the regulations, U. S. Coast Guard.

134. Prevent destruction of public property.—No person shall will-
fully or maliciously destroy any public property or permit the de-
struction by others of property of the Government within the limitgs
of his command or control or coming under his observation. ;

135. Officers not to give certificates.—No officer shall give certificates
of commendation to dealers in supplies nor to enlisted men or other
persons with whom he has had official dealings.

136. Buildings shall not be erected without authority—No person
shall, without authority therefor from Headquarters, erect any
building upon the premises of any depot, station, or other unit.

137. Collusion or fraud.—No person shall be guilty of collusion or
fraud against the Government.

138. Persons not to he concerned in furnishing supplies, ete.—No Mem-
ber of Congress, Delegate to Congress, collector of customs, officer of
the Coast Guard, nor any other person who is employed by, or who
is in the service of, the United States, is allowed to be concerned,
directly or indirectly, in any contract for furnishing provisions, sup-
plies, or outfits, or for supplying or furnishing any article for use on
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board cutters, or at stations or other units of the Coast Guard, or for
repairing such cutters, stations, or other units.

189. Stranding.—No person shall through inattention or negligence
suffer any vessel of the Coast Guard to be stranded. or run upon a
rock or shoal, or hazarded.

140. Desertion—Absence without leave.—No person in the service
shall desert, or aid or entice others to desert therefrom, nor shall any
such person absent himself from duty without leave or after leave
has expired.

141. Harboring deserters—No person in the service shall receive,
harbor, or entertain any deserter from any unit, knowing him to be
such, or shall fail, with all convenient speed, to give notice of such
deserter to the commanding officer of the unit to which he belongs, to
a division commander, to a district superintendent, or to the officer
in charge of a station or other unit.

142. Persons in hospital to comply with lawful regulations thereof.—
No person undergoing treatment in a hospital or at a relief station
of the Public Health Service shall violate or refuse to comply with a
lawful regulation governing patients in such hospitals.

143. Votes of members of courts or boards not to be divulged.—No per-
son connected with a Coast Guard court or board shall at any time
disclose or divulge the vote or opinion of any particular member of
the court or board unless required to do so before a court of justice
in due course of law.

144. Proceedings, findings, ete., of courts and boards not to be di-
vulged.—No person connected with a Coast Guard court or a board
of inquiry, investigation, examination, or retirement shall make
known to any person, except to the accused in the case of a finding
of “not guilty,” any part of the proceedings, opinion, finding, and
sentence, or recommendation of such court or board until final action
thereon has been taken by the reviewing authority.

145. Violating or refusing obedience to lawful order—No person shalk
violate or refuse obedience to any lawful order or regulation issued
by the Secretary of the Treasury or the President.

146. Listening in on telephone lines forbidden.—No person at a sta-
tion shall take the telephone receiver from the fork and listen to
communications not intended for him or for his station, nor shall
any person use the telephone for the purpose of transmitting per-
sonal messages without first obtaining the permission of the officer
in charge.

147. Concealed weapon.—No member of the Coast Guard shall have
concealed about his person any deadly or dangerous weapon or ex-
plosive substance, or have any such weapon or explosive in his
possession or custody within the limits of any place under juris-
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diction of the Coast Guard, except as may be necessary to the proper
performance of his duty or as may be authorized by proper au-
thority. The foregoing shall not be construed so as to prevent any
person authorized to have such weapon in his possession from carry-
ing concealed any such weapon from place of purchase to his quar-
ters or from his quarters to a repair shop, to have the same repaired,
and back again.

148. Apprehending offenders, reproachful words, refusing to submit to
medical treatment, etc.—No person in the Coast Guard shall be guilty
of any offense in violation of any regulation or law, nor of any of
the following :

(@) Refusing or failing to use his utmost exertions to detect, ap-
prehend, and bring to punishment all offenders or to aid all persons
appointed for that purpose. : :

() Quarreling with, or using provoking or reproachful words,
gestures, or menaces toward any person in the Coast Guard.

(¢) Endeavoring to foment quarrels between other persons in
the Coast Guard.

(d) Refusing to submit to necessary and proper medical treat-
ment to render him fit for duty, or refusing to submit to a necessary
and proper operation not endangering life.

(¢) Engaging in any affray, disorder, riot, rout, or unlawful
assembly. 2

() Concealing a venereal disease.

149. Fraudulent enlistment—Iraudulent enlistment and receipt of
any pay or allowance thereunder is hereby declared to be “conduct
to the prejudice of good order and discipline” and is punishable
by a Coast Guard court. - When a person who is not entitled to
enlist or reenlist under the regulations procures his enlistment or
reenlistment by concealing or misstating the facts, such enlistment
is fraudulent.
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Article. Article.

199. Alisuse of Government property. 205. Conduct unbecoming an officer

200. Misuse of Government supplies. and a gentleman.

201. Theft. : 206. Smuggling liquor.

202. Seandalous conduct. 207. Using obscene or abusive lan-

203. Desertion. guage.

204, Ahsence without leave or after | 208. Violating orders or regulations.
leave has expired, 209. Fraudulently signing veucher.

Panrr 1. PrErErRRING OF (JHARGES AND SPECIFICATIONS.

151. Definitions.—A charge, in naval law, designates an offense in
general terms. A specification sets forth the facts constituting the
charge. Tt is requisite that a charge name an offense provided for by,
or within the purview of, the list of offenses in the Coast Guard speci-
fied by Congress: and that a specification set forth. in simple and
concise language, facts sufficient to constitute the particular offense
charged and in such manner as to enable a person of common under-
standing to know what is intended.

152. What part to be tried.—It is entirely within the discretion of
the officer empowered to convene a court to direct what portions of
the complaint against an accused shall be charged against him. Such
officer may return the charges and specifications to the officer prefer-
ring them for correction, or may cause them to be redrawn or cor-
1ected. If the charges and specifications, as submitted, are materially
oltered or amended by the convening authority, they shall not, when
submitted to the court, bear the signature of the officer who originally
preferred them. When the competent officer has decided to have a
person tried by general court, he shall cause charges and specifica-
tions against the offender to be prepared, and transmit a true copy
of them, with an order for the arrest or confinement of the accused,
to the proper officer, who shall deliver such order to the accused, to-
gether with the copy of the charges and specifications, at the same
time formally notifying him that he is put under arrest.

153. Alterations in charges and specifications.—After a charge and
specification has been signed by the proper authority and ordered
to be investigated, it is not competent for any person to make altera-
tions therein without first having obtained the consent of such au-
thority, except that the prosecutor or recorder may. with the approval
of the court, correct manifest clerical errors. If the court considers
other alterations necessary in a charge or specification laid before it,
the same must be submitted to the convening authority for his ap-
proval.

154, Errors in charges and specifications.—Errors in charges and
specifications are of three classes: (1) clerical errors; (2) technical
errors other than clerical; (3) errors in substance.
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(1) Clerical errors ave those of spelling, punctuation, etec., correc-
tion of which does not alter facts. Such errors may, with the ap-
proval of the court, be corrected by the prosecutor (or recorder or
deck court officer). Under such circumstances the correction shall
be neatly made in red ink and initialed, where made, by the recorder.

(2) Technical errors are those which the charges and specifica-
tions disclose, and which would be sufficient to sustain an objec-
tion by the accused, such as uncertainty as to the time or place of the
occurrence of the alleged offense, name of the accused misspelled, ete.
It is not within the discretion of the prosecutor, the court, or any
other party, to correct technical errors in the charges and specifica-
tions without the consent of the convening authority. If the court
is in doubt as to whether an error in the charges and specifications
is clerical or technical, it should treat it as a technical error, and thus
avoid any possibility of having the case disapproved on a technicality
of this nature. If the court decides that a charge or specification con-
tains a technical error, it shall communicate immediately with the con-
vening authority. Technical errors are also known as errors in form.

(3) Errors in substance are those of such a nature as to vitiate
the entire proceedings and render them liable to review by civil
tribunals; such, for example, as failure to show jurisdiction on the
part of the court. It is not within the discretion of the prosecutor,
the court, or any other party to correct errors in substance oceurring
in the charges and specifications without the consent of the con-
vening authority. If the court decides that a charge and specification
contains an error in substance, it shall communicate immediately
with the convening authority.

155. Amendment of defects in charges and specifications.—Should the
convening authority authorize the prosecutor, recorder, or deck
court officer to amend legal defects in the charges and specifications
before the accused is called on to plead, it is to be understood that
in so doing the prosecutor, recorder, or deck court officer is responsible
that the amendments are made strictly in accordance with the in-
stuctions of the convening authority. He shall at once see that the
accused’s copy is corrected accordingly.

156. Trial in joinder.—Accused persons will not be joined in the
same charge and specification unless for concert of action in an
offense. When the convening authority does not join the accused
in the charges and specifications, but indicates that he desires them
tried separately by preferring separate charges and specifications,
courts shall not try them in joinder. If the convening authority
desires to try persons in joinder, he should prefer but one set of
charges and specifications and write but one letter of transmittal.

157. Court not authorized to direct a nolle prosequi.—A nolle prosequi
(or withdrawal or discontinuance) is “ an entry made on the record
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by which the prosecutor or plaintiff declares that he will proceed
no turther.” After charges have been formally referred by com-
petent authority to a court for trial, the court is not authorized,
at its discretion and upon its own motion, to strike out a charge or
specification, or to direct or permit the prosecutor to drop or with-
draw such charge or specification, or to enter a nolle prosequi as to
the same. For such action the authority of the convening officer 1s
necessary. The withdrawal of a charge or specification in such man-
ner is not equivalent to an acquittal or to a grant of pardon and can
not be so pleaded.

158. Duplication of charges.—The law permits as many charges to
be preferred as may be necessary to provide for every possible con-
tingency in the evidence. Where the offense falls apparently equally
within the scope of two or more of the provisions of law governing
offenses in the Coast Guard, or where the legal character of the
offense can not be precisely known or defined until developed by the
proof, it is quite proper, in important cases, to specify the offense
under two or more charges; but there is, of course, no reason for
doing this if one charge is lesser than and included in the other.
In such case the specification should be laid under the more serious
charge. For example, it would be improper to charge a person both
with desertion and absence without leave for the same act, but, on
the other hand, it is not only proper, but necessary, to charge a person
both with absence without leave and conduct to the prejudice of
good order and discipline where the person absented himself to
avoid a particular duty, as coaling ship, landing force, etec., for in
this latter case the offenses are not the same and the one does not
include the other.

There is no rule of law that prohibits the formulation of the same
charge under more than one article. However, as a matter of policy,
the use of two or more charges is not approved where the identical
facts are made the basis of both and where there are no aggravating
circumstances set forth under one charge which distinguish it from
the other. When the same act or omission in different aspects is
charged as constituting two or more offenses the court, even though
it arrives at a finding of guilty of the two or more charges, should
impose punishment only with reference to the more serious one.

159. Consolidation of charges.—While all the charges against the
accused should be consolidated into one set of charges and one trial
had upon the consolidated set, instead of having two or more trials,
offenses that are ordinarily tried by a minor court or a deck court
shall not be included in charges and specifications of a general court

unless they serve to explain the circumstances surrounding the

serious charges. However, where there have been a number of
offenses of a character usually tried by a minor court or a deck court
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which in the aggregate, in the opinion of the convening authority,
should be more severely punished than can be done by a minor court,
it is proper to order the offender tried on them by a general court.

It is improper for the convening authority of a minor court ora
deck court to order separate trials of the same accused on separate
offenses committed by him when the convening authority has knowl-
edge of the several offenses at the time of ordering the first trial.
In case trial has been ordered but not commenced when knowledge
of another offense is received, this letter should be sent the court as
an additional specification. Otherwise the convening authority, by
ordering separate trials, multiplies the Timit of punishment a minor
court or a deck court is authorized to impose.

Parr II. Runes 1o BE OsBsErvep 1IN Drawine Ur CirARGrs AND
SPECIFICATIONS.

163. Charges to conform to law.—Ags Coast Guard courts have lim-
ited jurisdiction, their power to punish being confined to a number
of offenses specifically defined by statute. charges shall be drawn in
conformity with the provisions of law, and shall specify offenses of
which the court may legally take cognizance.

164. Charges and specifications to be succinct.—In drawing charges
and specifications all extraneous matter is to be carefully avoided,
and nothing shall be alleged but that which is culpable and which
the prosecution is prepared to substantiate before a court.

165. How signed.—The charges and specifications shall be signed by
a duly authorized officer of the Coast Guard.

166. Different offenses the subject of distinet charges and specifica-
tions.—Offenses of a perfectly distinct nature must not be included in
one and the same charge and specification of a charge, but each
offense of a different kind shall be made the subject of a distinct
charge and specification. Different offenses of the same kind, how-
ever, should be alleged in separate specifications under one charge.
For example, it is improper to set forth in one specification the
stealing of different articles on various occasions; in other words,
to allege many thefts in one specification. There should be a sepa-
rate specification under the one charge, “Theft,” for each separate
offense. On the other hand, if several articles, although the property
of different persons, are stolen at one time, it is but one theft and
should be alleged in one specification.

167. Numbering charges and specifications.—Charges should, so far
as practicable, be placed in chronological order, and should be num-
bered consecutively. Specifications should be placed under their

proper charges in chronological order and should be numbered con--

secutively under each charge, the first specification under a charge
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being always numbered ¢ 1.”  Where there is but one charge and one
specification, neither the charge nor the specification should be
numbered.

168. Certain abbreviations authorized.—Dates and times may be ex-
pressed in figures. The following abbreviations are authorized:
“T0. 8. Coast Guard ”; “ U. S. Navy ”; “U. S. Marine Corps™; “U. S.
Army,” ete.: “am.” and “pam.” for *antemeridian” and ° post-
meridian,” respectively; Christian names other than the first may be
indicated by initial letters.

12:30 a.m. and 12:30 p.m. shall be used to indicate 30 minutes
after midnight and 30 minutes after meridian, respectively. The
expression “30 minutes a.m.” is ambiguous, and shall not be used.

Sums of money mentioned in specifications should be set out in
both words and figures. Ixcept as indicated in this article, the use
of figures or abbreviations in charges and specifications is prohib-
ited.

169. Statement of charge.—It is not essential to specify in a charge
that an offense was committed in breach of any particular statute,
or general regulation, but whenever the allegation comes directly
under any enactment or regulation, it shall be set forth in the terms
used therein.

When an offense is a neglect or disorder not specially provided
for by statute, the limitations of punishment prescribed, or in this
book, it shall be preferred under one of the general charges, to wit,
£, S-auda]ous conduet tending to the destruction of good morals.”

4 Vio]ating Jdawtul regulation issued by the Secretary of the
Iletstu\ (“ Conduet to the prejudice of good order and diseip- -
line 7), or (in the case of an officer) “ Conduet unbecoming an officer
and a gentleman.” DBut when the offense is one specifically provided
for it is properly preferred under the specific charge, and not under
a general charge.

The pleader should, bearing clearly in mind the facts of the offense
he wishes to charge, first scan the specific charges provided for in
this book, to see if a proper one can be found. If not in the list of
offenses, he should then look at the limitations of punishment, to
see if the specific charge is named therein. If not in the limications
of punishment, he should then carefully scan the list of offenses.
If a proper specific charge can not be found in any of the places
indicated, then, and then only, may it properly be charged under
one of the general charges, except that in certain cases it may be
proper to charge the offense specifically and also under one of the
general charges, when the character of the acts committed fulfills
the requirements of one of these latter.
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170. Statement of specifications—An offense is set out in a speecifica-
tion by the statement of the material facts which constitute it. In
general, a bald statement of the facts in simple and concise but ac-
curate language, in such manner as to enable a person of common
understanding to know what is intended and for exactly what of-
fense it is contemplated the accused be tried, is sufficient; but this
does not dispense with the requirement that every element of the
offense must be set forth. The statement of a mere conclusion of
Jaw instead of facts will not make a good specification. Thus it
would not be a good specification which merely stated that theft
was committed by a certain man at a certain time and place, or
that a man unlawfully had in his possession certain property with-
out alleging facts showing wherein the possession was unlawful.

To constitute a crime both criminal intent and a prohibited act
must concur. Where the offense specified is one which requires a
specific intent and the act, both must be set out. For example, a
specification alleging that the accused “did * * * feloniously
have in his possession with the intention of removing same from
said ship * * *? certain Government property, fails to state an
offense. The criminal intent is properly alleged, but the word
“feloniously” is a mere conclusion of law, and the only facts alleged
are that the accused had Government property in his possession and
had the intention of removing it from the ship. The mere posses-
sion of (Government property is not in itself a violation of any
law, regulation, or custom of the service, nor is it illegal in itself
to take Government property from a ship.

So, also, a specification merely alleging that the accused officer
danced with a woman of doubtful character in a resort of bad repu-
tation is faulty. The scienter—that is, the knowledge on the part
of the accused of the character of the woman and of the resort—
must be alleged in such a case in order to state an offense.

On the other hand, such a word as “unlawfully” may properly
be used to negative justification or excuse in order to avoid undue
prolixity. Thus an allegation that the accused unlawfully cut an-
other man would negative the justification that the accused was a
surgeon performing an operation.

171. Intent should be expressed by technical word prescribed.—In cases
where the law has adopted certain expressions to show the intent
with which an offense is committed, the intent shall be expressed
by the technical word prescribed, as ¢ willfully,” “ knowingly,” “ cor-
ruptly,” “maliciously,” “intentionally.” “wrongfully.” The forego-
ing words shall be used to express fully the offense charged. For
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example, a charge made against an officer for making or for signing
o false muster roll must be said to have been done “knowingly.”

172. The facts must state an offense.—A specification must on its
face allege facts which constitute a violation of some law, regula-
tion, or custom of the service, in order to charge an offense of which
judicial notice can be taken. For example, it has been held that a
specification which merely alleged that an accused enlisted person
made a statement in inelegant language expressing what would be
his opinion of another enlisted person under certain conditions was
defective in that it charged no offense of which a court could take
cognizance. In order that cognizance may be taken of an offense
not in violation of a law, general regulation, or well-known custom
of the service, such offense must be alleged with particularity. Thus
if it is desired to charge a violation of a special order local to some
particular ship or station, the specification should set out the per-
tinent part of the local order verbatim and show that the facts
congtitute a violation of such special order.

Bach specification must be complete and in itself state an offense
and support the charge. It is not sufficient that several specifica-
tions taken together may do so. Any specification which, standing
alone, does not fulfill these requirements is fatally defective.

173. The facts must be stated with certainty.—It is not sufficient that
the accused be charged generally with having committed an offense,
as, for instance, habitual violation of orders or neglect of duty, or
attempt to commit an immoral act in and upon the body of one
named, or act in a disorderly manner, thereby reflecting discredit
upon the uniform of the Coast Guard, but the particular acts or
circumstances attending a specific offense must be distinetly set
forth in the specification. Where intent is an ingredient of the
offense it must be set forth. All facts, circumstances, and intent
must be set forth with certainty and precision and the accused
charged directly and positively with having committed the offense.

174, Alternative allegations.—A specification must not allege two or
more offenses in the alternative or disjunctive. Thus a specifica-
tion alleging that the accused made or attempted to make a mutiny
would be bad. It does not inform the accused with certainty of the
particular offense against him. If two specifications were drawn,
one alleging the making, the other the attempt, each would be good,
as it would be certain, and a separate finding would be necessary
on each. A specification alleging that the accused ran the vessel
under his command on “ a shoal or other submerged object ” is bad
for uncertainty. In general, it may be said that the word “or?
appearing in the part of the specification ‘which states the offense
is bad except where it is used in the sense of “to wit.” Where a
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‘statute is in the disjunctive, as, for instance, in specifying an offense
under any -of its paragraphs, the word * or” should be changed to
“and” in -its specification, and it would then read. for example,
-“presented“md eaused to be presented:” An ‘allegation in the dis-
junetive that is surplusage may be rejected and leave a good spec-:
‘ifieation.

175. Evidence not to be stated.———ln alleging an offénse it is not tech-
nically good pleading to state the circumstances or evidence proving
or tending to disprove it, such as thé acts, occurrences, and matters
of description, which properly form part of the testimony of wit-
nesses; but there is no objection to stating very briefly in the spec-
ification the immediate .result or effect of the act charged as a
circumstance -or description illustrating the character and extent
of the offense committed. For instance, in charging an assault
and battery it is advisable, in a case where the battery was severe, to
add in the specification the aggravated result of the blows or other
injury inflicted. Unnecessarily “ pleading the evidence” does not
render the specification fatally defective. But the circumstances
thus alleged in detail, even though unnecessarily, must be proved
as alleged, or exceptions must be made in the finding. There is also
danger of variance as to the details between the specification and the
proof. Unnecessary allegations in a specification increase the bur-
den placed on the prosecutlon and increase the chance of error in
the trial.

176. Where higher criminality attaches to acts under pa.rtmular eir--
cumstances.—Whenever the law attaches higher criminality to an act
committed under particular circumstances, the act must, to bring
the person ‘within the higher degree of punishment, be alleged with
certainty and precision to have been committed under those cir-
cumstances. For instance, in a conviction for desertion the limita-
tions of punishment permit of a higher degree of punishment “in
case of apprehension or delivery to Coast Guard authorities” than
“in case of surrender to Coast Guard authorities.” - If, therefore,
it is desired to bring an offender within the higher degree, the
apprehension or delivery to Coast Guard authorities must be alleged. -

177, Certainty as to the party accused.—The accused must be de-
scribed by his title and rank, or rating, Christian name and surname,
written at full length, with the addition of his vessel or service at the
time the offense with whichhe is charged took place. His name should.
be stated as appearing in his service.record or in the Coast Guard reg-
ister. But Christian names other than the first may be indicated by
initial letters. If the accused is knewn by two names, as frequently
happens in cases of fraudulent enlistment, the specification will.de-
scribe him under his true name, which, if not admitted, will be as-
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sumed to be the name first used, and also under his assumed name as
an alias. An error in the name of the accused, if unobjected to, and
idem sonans with his true name, is not fatal. As the rate or rank is
merely descriptive, an error therein, if not objected to, is not material.

178. Certainty as to the person against whom the offense was com-
mitted.—In the case of offenses against the person or property of in-
dividuals, the Christian name and surname, with the rank and sta-
tion or duty of such person, if he have any, must be stated at length,
if known. If not known, the party injured must be described as a
person ¢ by name to the relator unknown.”

179. Allegations as to time and place—The time and place of the
commission of the offense charged must be averred in the specifica-
tions. They must be stated with sufficient precision clearly to iden-
tify the offense and enable the accused to understand what particular
act or omission he is called upon to defend. For this purpose, save
in cases where time or place is of the essence, a reasonably exact
allegation of the time and place is sufficient, the degree of exactness
required being that necessary to insure the identification of a par-
ticular offense. Tt is, therefore, proper pleading to allege in a speci-
fication that a certain offense occurred “on or about” a certain day
“at or near ™ a certain place, or, if necessary to be more explicit as to
the time, * at or about” a certain hour. Where the act or acts speci-
fied extend over a considerable period of time, it may be necessary
and it is proper to allege them as having occurred, for example,
“ during the period from November 25, 1922, to April 5, 1923.” So,
also, it is proper to allege that an offense was committed while “en
route” between certain points. There is no definite construction
which can be placed upon the phrases “ on or about,” etc., as used in
the allegations as to time and place in a specification, but these
specifications must be construed reasonably by a court in the light of
the circumstances of each particular case. This latitude, however, 1s
not allowed in cases where time or place are of essence. If, for ex-
ample, it is alleged that a person absented himself without authority
from his ship on a day on which the “all hands™ evolution of coal-
ing ship was performed in support of a charge of conduct to the
prejudice of good order and discipline, then time is of the essence of
the offense charged and a variation between the date on which the
unauthorized absence is alleged and the date on which the “all
hands” evolution was performed would make the specification de-
fective. :

When the geographical location of a ship is not material to a
vc(nnplete description of an offense, such as theft of another’s cloth-
ing or any other act committed wholly on board, such oeoo“raphlcf\l
location need not be alleged in the specification.
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180. Written instruments and oral statements.— Written instruments,
or such portions thereof as form part of the gist of the offense
charged, must be set out verbatim with care and accuracy. When
the written instrument is not a part of the gist of the offense it may
be set out in substance, and it may also be set out in substance if it
has been lost or destroyed without fault on the part of the prosecu-
tion. When a written instrument is set out verbatim it should be
introduced by the words “in tenor as follows;” when set out in
substance, by the words * in substance as follows.”

Oral statements forming the gist of the offense must be set out in
as nearly the exact words as possible, but should also be qualified by
the words “ or words to that effect,” since proof will generally vary as
to.a word or words, particularly if some time has elapsed since the
incident.

181. What is surplusage.—In drawing up specifications all extra-
neous matter is to be carefully avoided, and nothing shall be alleged

except that which is culpable and which the prosecution is prepared
to substantiate before a court. However, care must be taken. to allege
all the material elements of the offense. Failure to allege enough
may be a fatal defect, whereas immaterial allegations, although not
made by a careful pleader, may be rejected as surplusage or be ex-
cepted in the findings.

Unnecessary averments in a specification may ordinarily be re-
jected as surplusage, or treated as struck out, if without them the
pleading remains adequate. If the allegation is wholly foreign to
the charge, or, although not foreign, can be stricken out entirely with-
out destroying the accusation, it may generally be rejected as sur-
plusage. It may not be rejected as surplusage, however, when it
tends to scandalize or prejudice the defendant.

182. Illustrations of surplusage.—Under the charge of “drunken-
ness ” the specification alleged that the accused was “* * * under
the influence of intoxicating liquor or some stupefying drug.” It
was held that the words “or some stupefying drug” were sur-
plusage, as these words do not support the charge and were wholly
foreign to it. These words, being thus rejected, the specification was
not bad as in the disjunctive. An indictment for robbery is not
bad because it charges that it was committed “ in or near a highway,”
for the exact place of its commission is immaterial.

A specification alleged that the accused did “ by standing * * *
near the cormer * * * ajd and abet one A——— * * *
while he, the said A———, entered the said house and threatened
the occupants thereof.” The accused did not object to this speci-
fication. The testimony was to the effect that the accused did actu-
ally aid and abet although not as charged. The department held
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that although the specification was vague and indefinite, the alle-
gation that the accused aided and abetted by standing near the corner
might be regarded as surplusage, and the defect in the specifica-
tion might be regarded as cured by the failure of the accused to ob-
ject.

In a case where a specification alléged that the accused did ¢ fail
to establish the correct position of said ship * * * in conse-
quence of which the said ship was * * * stranded,” the de-
partment held that the clause “in consequence of which the said
ship was * * * gtranded ” was surplusage.

In general, any meaningless words, or any averment in the nature
of a conclusion of law, such as a statement as to the name or nature
of an offense, or in the nature of an inference or deduction from
facts, may be rejected as surplusage if sufficient remains to state an
offense.

183. Aider of defective specification—If a specification, while defec-
tive because of failure to allege some particular fact or element
essential to the offense, nevertheless contain: sufficient information
fairly to apprise the accused of the offense intended to be charged,
then, if the accused make no objection to the specification on the
ground of such omission, and if the evidence adduced supply the
omission, a finding by the court will cure such defect in the specifi-
cation, unless it appear from the record that the accused was in
tact misled by such failure, or that his substantial rights were in fact
prejudiced thereby, or unless the existence of such omitted fact or
clement is negatived by the language of the defective specification.

The objects of a specification are: first, to furnish the accused
with such description of the charge against him as will enable him
to make a proper defense and avail himself of his conviction or
acquittal for protection against a further prosecution for the same
cause; and, second, to inform the court and the reviewing authori-
ties of the facts alleged, so that they may decide whether they are
sufficient in law to support a conviction, if one should be had. A
crime is made up of acts and intent, and these must be set forth
with reasonable particularity of time, place, and circumstance. If
the essential requirements and particulars of the offense are want-
ing, as such particulars are matters of substance and not of form,
their omission is not aided or cured by the verdict. Sec. 1025 of the
Revised Statutes reads: “ No indictment found and presented by a
grand jury in any district or circuit or other court of the United
States shall be deemed insufficient, nor shall the trial, judgment, or
other proceeding thereon be affected by reason of any defect or
imperfection in matter of form only, which shall not tend to the
prejudice of the defendant.”
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184. Principals and accessories.—Section 382 of the Penal. Code
. reads: “ Whoever directly commits any act constituting an offense
defined in -any law of. the United States, or alds, abets; counsels,
commands, 1nduces, or procures its commission is a pmnmpal » It
follows from "this that no dlstlnctlon is to be made in chzucrmg
accessories and principals. °

185. How to charge attempts. ——\/Vhere an oﬂ"ense is prov1ded for by
the laws relating to the Coast Guard, or'in any general statute of the
United States, but the attempted or uncompleted offense is not pro-
vided for, the attempt must be charged as: scandalous conduct tend-
ing to the destruction of good morals, or violating lawful regulation
issued by the Secretary of the Treasury (Conduct to the prejudice
of good order and discipline), as the case may be.. For example, an
attempted theft: should be charged as scandalous conduct tending
to the destruction of good morals. It follows that one or the other
of the general .charges is a lesserincluded: offense in nearly: all" of

the specified offenses.: On the other hand; a specific offense is not-

a lesser included offense in either-of the general charges.

'186. ‘What constitutes an attempt.—An ‘attempt to commit a crime:

consists of three elements, (1) the intent to.commit the crime, (2)
performance of some act toward the commission: of the crime, and
(8) the failure to consummate it, the third element being :just as
essential as-the other two. It follows that one proved actually to
have' deserted can not be found guilty of an attempt to desert and
that a specification alleging desertion does not support a charge of
“ attempting to desert.”

In case of doubt whether the offense has been consummated it
should be charged as though it had been, and the attempts may then
be found proved as a lesser included offense, proper subshtutlons
bean’ made in the specification. ,

.PAIU IIL CHARGES DLEMENTS OF . THE PARTICULAR OFFENSES—
Lrsser INcLUDED OFFENSES—SAMPLE, SPECIFICATIONS. .

189: Introductory.—In the following articles the offenses considered
most likely to arise in the sérvice are dealt with, but the list is not
exhaustive. TIf a specific charge is named in the statutes but does
not appear in this list it may be properly charged as ‘given in the

statutes. If there is no spemﬁc charge covering a’certain offense the

offense should be charged in accordance with artlcle 169.

- Effort has been made to set forth, in so far as practicable in one
place, the eleinents of each of the offenses—the things that must be
proved inorder to sustain a conviction—the lesser included offenses,
if any, and ‘a .sample specification which satlsfactonlv sets out the

oftense. A court should carefully examine the appropriate section:
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both in passing upon the sufficiency of a specification and in m&kmg
its finding thereon. '

These specifications are beheved to be free from supe1ﬂuous words.
To convict of the offense every averment must be proved. : In addi-
tion,in a few speciﬁcwtions, such as under the charge “theft,” certain
words, such as “steal,” must be p10ved by proof ot all the elements
set forth in these articles. - : itk 2

Wherever more than one charge, or more than one Speuﬁca’cmn
under a charge, occurs in these arvticles they are numbered for ease
of' reference. However, the charges or spemﬁcatlons so numbered
do mot relate to the same accused. *

For an example of a specification for trial in ]omdel, see al‘t‘lcles
193 and 199; for a specification where the rating or status of the ac-
cused has changed since the commission of the offense, see article
207, specifications 9 and 16; for a specification where the accused has
aliases, see articles 202, specification 3; and 207, specification 28.

190. Additional clause to be added in time of war.—In time of war
there is to be added to the end of each specification the averment
¢ the United States then being in a state of war.”

191. Disobedience of orders.— to I

Charge—~—Disobeying the lawful mdel of a superior officer.
(“ Superior officer,” as here used, includes petty and noncommis-
sioned officers.) ~ (See art. 614.)

Elements—No specific intent is necessary “to make this offense,
but the order must be understood, and the disobedience must be will-
ful.

Where the order is operative in futuro, a mere neglect to comply
with it “through heedlessness, remissness, or forgetfulness is an of-
fense chargeable not in general under this article, but under the gen-
eral article,” and the same is true of a mere refusal to obey such an
order before the time set for its execution.

The order must relate to military duty and be one which the supe-
rior officer is authorized under the circumstances to give the accused.
Disobedience of an order which has for its sole object the attainment
of some private end, or which is given for the sole purpose of in-
creasing the penalty for an offense which it is expected the accused
may commit, is not punishable under this charge.

An accused can not be convieted of a violation of this charge if
the order was in fact unlawful; but, unless the order is plainly illegal,
the disobedience of it is punishable under the charge violating lawful
regulation issued by the Secretary of the Treasury (Conduct to the
prejudice of good order and discipline).

To justify from a military point' of view a military inferior in
disobeying the order of a superior, the order must be one requiring
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something to be done which is palpably a breach of law and a crime
cr an injury to a third person, or is of a serious character (mot in-
volving unimportant consequences only) and if done would not be
susceptible of being righted. An order requiring the performance
of a military duty or act can not be disobeyed with impunity unless
it has one of these characteristics.

That obedience to an order involves a violation of the accused’s
religious scruples is not a defense.

Failure to comply with the Coast Guard Regulations is not an
oftense under this charge, but under the specific paragraph of thz
statutes, or under the general charge. Such a nonperformance by a
subordinate of any mere routine duty is properly charged as neglect
of duty.

The form of the order is immaterial so long as it is definite and
positive, as is the method by which it is transmitted to the accused;
but the communication must amount to an order and the accused
must know that it is from his superior officer ; that is, an officer who
is authorized to give the order whether he is superior in rank to the
accused or not.

Lesser included offense: Violating lawful regulation issued by the
Secretary of the Treasury. (Conduct to the prejudice of good order
and discipline.)

SAMPLE SPECIFICATIONS.
Charge—Disobeying the lawful order of a superior officer.

SPECIFICATION 1.

In that A. B. C , now an ensign, U. S. Coast Guard,
while so serving on board the U. S. Coast Guard cutter , hav-
ing, on or about May 19, 1922, on board said ship, been lawfully
ordered by one X e , then a lieutenant, U. S. Coast
Guard, the executive officer of said ship, to superintend the work of
breaking out the fore hold, did then and there refuse to obey and did
willfully disobey said lawful order.

SPECIFICATION 2,

In that D E. F , now a coxswain, U. S, Coast Guard,
while so serving on board the U. S. Coast Guard cutter , hav-
ing, on or about March 10, 1923, on board said ship, been lawfully
ordered by one U V. W , then a lieutenant commander,
U. S. Coast Guard, the commanding officer of said ship, to submit
to the administration of typhoid prophylaxis, did then and there
refuse to obey and did willfully disobey said lawful order.
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SPECIFICATION 3.

having, on or about May 3, 1923, while on shore at
————, as a member of a landlng party for the protection
of the United States consulate, been lawfully ordered by one
W Y , then a lieutenant, U. S. Coast Guard, to cease
being noisy and disorderly, did then and there refuse to obey and did
willtully disobey said lawful order.

SPECIFICATION 4.

B

having, on or about June 16, 1923, been lawfully ordered
by one V- W. X , then a chief boatswain’s mate, U. S.
Coast Guard, to go to the berth deck of said ship and perform extra
duty in accordance with the sentence of a minor court, did then
and there refuse to obey and did willfully disobey said lawful order.

SPECIFICATION 5.

*

having, on or about May 17, 1923, while a member of
the crew of the steam launch of said ship, been lawtully ordered by
one U V. W , then a lieutenant, U. S. Coast Guard, the
officer of the deck of said ship, not to leave said steam launch before
the hour of 4.00 p. m., on the day aforesaid, did thereafter, at about
3.30 p. m., on said day, willfully, wrongfully, and without proper
authority, leave said steam launch and go to the canteen of said ship,
and did thereby willfully disobey said lawful order.

SPECIFICATION 6.

while so serving at the office of the commander of the
Division, U. S. Coast Guard, at , having, on
or about January 2, 1923; in a public street car in S‘lld city, been
lawtully ordered by one T 10BAY , then a Jieutenant com-
mander, U. S. Coast Guard, to cease annoying‘ and bumping into a
certain woman, by name to the relator unknown, did, then and there,
refuse to obey said order of said V- , and did knowingly and
willfully annoy and bump into said woman.
192. Striking and assaulting his superior officer. (See definition of
“ superior officer,” art. 614.)
Charges—
Striking ] his superior officer while in the execution of the
| Assaulting | duties of his office.
5 [Attempting strike }his superior officer while in the ex-
i {Threatening} assault [ ecution of the duties of his office.
Elements—The word “strike” means an intentional blow with
anything by which a blow can be given.
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An assault is an unlawful offer or attempt with force or violence
to do a corporal hurt to another. It is the apprehension of hurt,
not the real. de31gn of the offender, that constitutes the offense.

Rushmg, aiming a blow, or pomtmg a weapon .at another is an

assault. If there be to the supenor oﬂicer an apparent plesent in-
tent to 1n3u1e, coupled_ w1th an, apparent present ability to do. 80, it is
sufficient.” Thus it is immaterial that the. offender was not in- fact
near enough to reach the superior oﬂ‘icel or that a weapon pomted
is not loaded, pr0v1ded that the superior officer believes there is a
present ablhty to injure him.

An attempt to strike is an dct prox1mately tendnw to but falling

short of its’ consummatlon, which i§ 4t the same tiine not an assaulf

because the superior: officer had no apprehensmn of hurt.’
“Where the circuimstances known to’ the superlor oﬂicer clearly

negative the present intent to strike there is no‘assault.: Thus Wwhere

a man plqced his hand upon his sword and remarked “ If the judges
were not in town I would not take that from you,” there was no
assault. - ‘This is, however, a threat to. assault, and when  directed

against a superior officer while in: the execution of his office is an'

offense within this article:..  So;-also, a threat to assault may be made

to a third person.:  Cases of threatening to:assault’ wﬂl be rare, as

usually the offense. will be -assault. . - .-

-An officer may be in:the “execution .of the. dutles of hlS otﬁce -
without being: on duty in the strictly military sense. This phrase

may properly be defined: In the performance of an: act::or duty
either pertaining or incident to his office, or legal and appropriate
for an officer of his rank and office to perform. An officer is deemed
to be in the execution of his office when engaged in any act or service
reqmred or authorlzed to be done by him by statute, regulatlon, the
order of a superior, or usage of. the service.-

Lesser included offenses: Violating lawful regulatlon 1ssued by the

Secretary of the Treasury. (Conduct to the. pre]udlce of good order

and dlsmphne ) .
SAMPLE SPECIFICATIONS.

Charge I.—Striking his superlor oﬂicer whlle in. the executlon of
the duties of his office. :

SpECIFICATION 1.

In that A B. C———, now a lieutenant (junior grade),
U. 8. Coast Guard, while so serving on.board the U. S. Coast Guard
cutter ————, did, on or about April 5, 1928, in the wardroom of said
ship, when ordered. by one X Y. Z——, then a lieutenant
commander, U. S. Coast Guard, the executive officer of said ship,

44

ey



http:8:f!Sa.wt

CHARGES AND SPECIFICATIONS. SEC. 192

1o get into proper uniform, willfully, maliciously, and without justi-
fiable cause, strike the said Z——— who was then and there in the
axecution of the duties of his office. ‘

SPECIFICATION 2.

In that D— -~ E. F———, now an apprentice seaman, U. S.
Coast Guard, while so serving as a prisoner in the brig on board the
U. S. Coast Guard cutter ———, did, on or about June 3, 1923, at
said brig, willfully, maliciously, and without justifiable cause, strike
one W———— X. Y—, then a quartermaster, first“elass; U. S.
Coast Guard, who, in the execution of his duties as guard of said
D E. F , was then and there inspecting the said brig.

SPECIFICATION 3.

# % % did, on or about June 10, 1923, near the brig of said
ship, willfully, aliciouﬂly, and without justifiable cause, strike one
Y— W. X—— then a chief boatswain’s mate, U. S. Coast
Guard, who, in the e\ecutlon of his duties as pohce petty officer of
said s.]np, was then and there placing said ——— in confinement.

Charge I1.—Assaulting his superior officer while in the execution
of the duties of his office.

SPECIFICATION.

¥ oox % did, on or about May 3, 1923, on the berth-deck of said
ship, willfully, maliciously, and without justifiable cause, assault one
U———="V. W——— then a chief boatswain’s mate, U. S. Coast
Guard, who was then and there in the execution of hls duties as
police petty officer of said ship.

Charge [1I.—Threatening to assault his superior officer while in
the execution of the duties of his office.

SPECIFICATION.

* % % did, on or about April 5, 1923, when brought to the mast

by order of the officer of the deck, one T PIoV- , then a
lieutenant, U. S. Coast Guard, to explmn his, the said O—— s, ab-
sence from anchor watch, say to him, the said V—— ¢ ‘ Report me

to the captain and he can court-martial me if he wants to, but Tl
catch you and throw a scare 1nto you you will not forget,” or words
to that effect.



SEC. 194. . © it CHAPTER V.

'193. Bestruction of public property.— - -
G'ibarge ~~Malicious destruction of bl R
Willful destruction of pu ic prop erty ¥

Elements—The intent to destroy must be proved. The word *un-
lawfully ” is necessary in the specification to negative justification;
for example, that the public property was coal. mtended to.be set.on
fire in the manner done. :

Lesser included. offenses: Vlolatmg la.wful regulatmn 1ssued by the
Secretary of the. Treasury (Conduct to the pre]udlce of good ordet
and dlsmplme ) .

' SAMPLE SPECD?ICATIONS

Oharge —Wllfull destructlon of pubhc property

- , Spnommuron L o
In that. A B. O— and D E. F - . ,now seamen,
ﬁrst class, U S. Coast Guard ‘while s0. servmg as members of a land-
ing force at 5 , did; on or about March 2) 3, 1923, willfully

and unlawfully destroy pubhc property of the Umted States, the
same belng about 50 pounds of canned corned beef

SPECIFICATION 2,

In that D EF , now a coxswain, U. S. Coast Guard,
while so serving on board the U. S. Coast Guard Cutter ,
having, on or about. April 25, 1923, been placed in 'confinement in
the brig of said ship, did, on said- day in sa,id‘brig willfully and
unlawfully break the: glass in- the port of the cell in which he was
confined. :

194, Drunkenness.—-

Charge—Drunkenness.

- Elements: Any ' intoxication which is sufficient sensibly to im-
pair the rational and full exefcise ‘of the mental and physical
faculties is drunkenness. If the accused was incapacitated for the
proper performance of any duty for the performance of which a
person of the rank or rating of the: accused could properly be called
convxctlon is proper.

If the drunkenness occur. on duty th1s must be alleged as an. ag-
glavatlon, as a greater limit of punishment is provxded for sucll a
case.

Lesser mcluded oﬁense Vlolatmg lawful regula.tmn 1ssued by the
Secretary of the Treasury. (Conduct to the prejudice of good .order
and discipline.)
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SAMPLE SPECIFICATIONS.

{ harge.—Drunkenness.

SPECIFICATION 1.

In that A B..C , now a lieutenant, U. S. Coast Guard,
while so serving on board the U. S. Coast Guard Cutter 5 Was,
on or about March 6, 1922, on board said ship, under the influence of
intoxicating liquor, and thereby incapacitated for the proper per-

formance of duty.

SPECIFICATION 2.

* %% wag, on or about March 13, 1921, on a public street car
in the city of , ———, under the influence of intoxicating
liquor, and thereby incapacitated for the proper performance of
duty. s ! —

Y

SPECIFICATION 3.

* * % was, on or about October 6, 1921, upon his return to said
cutter from liberty, drunk and unfit for duty.
Charge—Drunkenness on duty.

SPECIFICATION 1.

In that A BE® ., now a lieutenant in the U. S. Coast
Guard, while serving as officer of the deck on board the U. S. Coast
Guard cutter , was, on or about October 6, 1921, under the

influence of intoxicating liquor, and thereby incapacitated for the
proper performance of duty.

SPECIFICATION 2.

In that X YRl , NOW a seaman, first class, U. S. Coast
Guard, while so serving on board the U. S. Coast Guard cutter: 5
was, on or about January 5, 1922, while on duty as a member of a
boat’s crew of said cutter, under the influence of intoxicating liguor,
" and thereby incapacitated for the proper performance of duty.

195. Gambling.— :

Oharge—Gambling.

FElements—Gambling is not a common law offense. It is nof de-
fined in any statute of the United States. Congress must have used
the word in its commonly accepted meaning, which, according to
‘Webster, is, properly, the act of playing or gambling for stakes.
“In the strict sense of the term gambling implies a playing or
gaming, as at checkers, dice, cards, horse racing, cock fighting, or
some other sport or contest, as well as a staking or risking of money
to be lost or won on the issue. In this sense it does not include cases
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of mere wager or betting ‘on ‘the issué of an uncertain event, nol in-
volving any game or contest conducted in order that its event may
determine the result of the wager, as lotteries; bids upon elections,
and other forms of wagering contracts; etc.”

Lesser included offense: Violating lawful regulation issued by the
Secretary-of 'tie TreaSury (Conduct to the prejudlce of good order
and dlsclphne ) ~" e

_— smn’m: SPECIEICATIONP L

C’harge —Gambhng S
SP'Fc‘irrc?\ TION.

ST thE AL B Gt - now'a seamman, first class, U S. Coast
Gtrai'd 'Whlle ‘S0” Seerg on’ board the U. S. Coast Guard cutter
,-did, ‘of or abott October 10, 1921, in the fireroom of sald
vessel, gamble for money with cards

196. Cruelty.—

Gharges:: Cruelty qua;xzd 2 subordmate person m the Coast

Oppression of. Guard,
Maltreatment of |

Elemenits—The distinction botween the Words used in the statute,
as given above, is not clear. The charge generally used is the last,
as maltreatment . 1ncludes both of the other two. Maltreatment
means to treat ill, to abuse, to treat roughly. .

Lesser 1ncluded offense : Vlolatmg lawful regulation 1ssued by the
Secretary of the Treasury (Conduct to the pre]udlce of good order
and discipline.) .

SAMPLE SPECIFICATION.
Oharge—Maltreatment of a subordjnate person in the Coast Guard.
SPEC]I‘ICATION

In that A — B. C ., DOW & ooxswam, U. S. Coast Guard
while so serving on the U. S. Coast Guard cutter
about, December 19, 1921, on board said vessel, Whlle on. duty as a
guard of the brig of sald vessel, willfully and. without Justlﬁable
cause maltreat one. D——— E. F- , then .a mess attendant, sec-

ond class, in the U. S.. Coast. Guard, a prlsoner in .said brig, subject .

to the orders of the sald C——— by assaultmg and strlkmg the said.
F- -
107, ‘Neglect of d;n’py— _— -

Uhqrgg,—-—Neglect of. duty. A

. Elements —Thls offense is. dlstmgulshed £rom the oﬁ’ense of cul-
pa,ble 1neﬁc1ensy in the performance of duty, in that it is a fallure
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to do, whereas the other is'not a failure to do at all, but doing in
such a manner as to be blameworthy. A person may neglect his
duty by never entering upon it, in whole or in part. It is an omis-
sion rather than an act. The facts constituting neglect must be set
forth with precision and certainty.

Lesser included offense: Violating lawful 1egulf1t10n issued by the
Secretary of the Treasury. (Conduct to the prejudice of good order
and discipline.)

SAMPLE SPECIFICATIONS.
Charge—Neglect ot duty.

SPECIFICATION 1.

In that A B @ , now a lieutenant, U. S. Coast Guard,
while so serving on board the U. S. Coast Guard cutter as nav-
igator of said vessel, making passage from to , did, on

May 4, 1922, although the weather permitted, neglect and fail to
obtain the local deviation of the standard compass of said ship, as
it was his duty to.do.

SPECIFICATION 2.

In that W- X.Y— , how an engineman, first class, U. S.
Coast Guard, while so serving on board the U. S. Coast Guard
cutter , secured at — dock, navy yard, —, be-
ing regularly detailed and serving on watch on board said ship on
October 22, 1921, and it being his duty to see that the engine and
firerooms on board 'said ship were secure and to keep a steam pressure
in the boiler of said ship sufficient to work the pumps of said ship
at all times, did, then and there, neglect and fail to see that the
said engine and firerooms were secure and to keep a steam pressure
in the said boiler sufficient to work said pumps, as it was his duty
to do, as a result of which neglect and f‘ulule ?ald ship did then and
there fill with water and sink.

SPECIFICATION 3.

In that G i , now an ensign, U. S. Coast Guard,
while serving as commissary officer on board the U. S. Coast Guard
cutter , in charge of the money and stores of the general mess
of said vessel, did, on or about February 1, 1923, when detached
from said vessel, neglect and fail to submit to Commander K
L. M , U. S. Coast Guard, commanding said vessel, on the
prescribed form, a statement of the cash transactions of the general
mess for the month of January, 1923, as it was the duty of the said
I to do.
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S e . ‘SPEbIEICATION4 i IR N P
In thit B—— C. D ,now an enSIgn, U. S. Coast Guard,
while serwng as the commlssary officer on board the U.'S. Coast
Guard cutter - , in charge of the’ money and stores of the general
mess of said vessel, did, on or about, March 3 1992, -when detached
from: said’ vessel, neg'lect and fail to' turn over by invoice duly cer-
tified by him, to D E. F——, now an ensign, U. S. Coast

Guard, his successor in charge of the general mess of said vessel, all .

money and provisions on hand belonging’ to said mess, taking said
officer’s receipt therefor on the prescribed form and delivering to
the commanding officer of said vessel a copy of said receipt, as it was
the duty of the said D to do.

R o .- SPECIFICATION 5. :

“In that A——— B. C———, now a pay clerk, U. S. Coast Guard,
while servmg as commissary officer on board the U. S. Coast Guard
cutter = in charge of the money and stores of the general mess
of said vessel, being, on December 9, 1922, indebted to 4 .
a merchant of X , in the sum' of twenty-three dollars

($28.00) for supplies furnished the general mess of said vessel, did"

neglect and fail to dlscharge said indebtedness, as it was the duty
of the “said C- to do, untll after the matter was referred to
the said officer by Headquarters on Apr11 10, 1923, upon complamt of
the said merchant

o ‘SPHCTFICATION 6.

. In that B -C. D , NOW & heutenant, U. S Coast Guard,
while so serving as the executive officer on the U. S.: Coast Guard
cutter - , and being, on May 1, 1922, temporarily in command
of said ship, making passage from — to ———, the weather
being foggy, did, nevertheless, neglect and fail to exercise proper
¢are and’attention.in navigating said vessel while approaching
Island, in that he neglected and failed to make allowance for
current setting in the direction of the ship’s course toward said
island, the said D—— well knowing that the tide during the
latter: part of the passage was running flood, and that said flood
tide.in that. vicinity set to the north with a velocn:y approachmg
two, knots per hour, and he, the said D through said negli-
gence, did suffer the said U. S.-Coast Guard cutter , at about,
5.25 p. m., on the day a,fores:ud,, to be. stranded. n —— ,Ba,y,
Island. - T [

Sm.cn"[c -\TION 7

In that E F C. —, How- &' lleutenant co‘mmander, U. S.
Coast Guard whlle so serving in command of the U. 8. Coast
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Guard cutter , the said ship being, on February 26, 1922,
underway in the inner harbor of 3 , standing out toward
the breakwater at the ‘entrance of said inner harbor, was then and
there inattentive in the performance of his duty as commanding
officer of said ship, in that he did then and there fail personally to
superintend the conning of said vessel; and he, the said G- :
through said inattention, did suffer the said ship to be stranded on
the outer end of the eastern breakwater near the entrance of said
inner harbor at about 6.00 p. m., on the day aforesaid.

SPECIFICATION 8.

In that G H. I , now a lieutenant commander, T.
S. Coast: Guard, while so serving, in command of the U. S. Coast
Guard cutter , making passage from to , did,
on or about June 10, 1922, while approaching the harbor of ;
cause to be steered a course that lay over reef, near said har-
bor, and where there was at the same time available a wide, clear,
and deep channel to the eastward of said reef, and this he did in the ab-
sence of any necessity fortaking a courseoversaid reef ratherthan away
therefrom, and he, the said I , did then and there, in the man-
ner aforesaid, suffer the said U. S. Coast Guard cutter to be
run upon a rock, without justifiable cause, in consequence of which
the said U. S. Coast Guard cutter

was seriously injured.

SPECIFICATION 9.

In that K L. M , now a lieutenant, U. S. Coast Guard,
while so serving as navigator of the U. S. Coast Guard cutter
cruising in Bering Sea, off the coast of , on June 5, 1922, not-
withstanding the fact that about midnight June 4-5, 1922, the north-
east point of Island bore abeam and was about six miles dis-
tant, the said ship being then underway and making a speed of about
10 knots, and well knowing the position of the said ship at the time
stated, and that the charts of the lccality were unreliable and the cur-
rents thereabouts uncertain, did, then and there, neglect and fail to
exercise proper care and attention in navigating said ship while ap-
proaching Island, in that he neglected and failed to lay a
eourse that would carry said ship clear of the last aforesaid island,
and to change the course in due time to avoid disaster; and he, the
said M , through said negligence, did suffer the said ship to be
run upon a rock off the southwest coast of Island, at about
4.45 a. m., June 5, 1922, in consequence of which the said U. S. Coast
Guard cutter was lost. | i
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- 8PHC n«‘rcxnou 10.

In that J—— K, L——, now a radloman, second class, T. S
Cogst Guard, while 50 serying on  the U. S. Coast Guard cutter ,
havmg, at abont 4. 00 a. m. on June 11, 1921 relieved the mdloman on
‘watch and taken over the 1ad10 Watch on board said, slnp, did, be-
tween the houls of 5.00 a. m. and 6.00 a. m. on said date, sleep wluk
on Watch as the radioman on duty on sald vessel

SPEcn 1CATION ‘11,

In that A B.C . now :a surfman, U. S. Coast Guard,
while so serving at Coast Guard Station, having been regu-
larly hssigned to watch- duty in the lookout at said station, ‘did, be-
tween 9.30 p.in., and 11.80: p. m.; inclusive, July 19, 1923, neglect
and fail to mark the dial of: the lookout tlme detector *1t half- houllv
periods, as it-was his duty to do.’

--198.. Misappropriation of mess funds P

. Charge~—Misappropriation of mes$ funds. "

. E'léments—Misippropriating is assuming to one’s self or ass1gmno
to another the ownersh1p of the property, where the same is not in-
trusted tosthe party in a fiduciary capacity, and the act is therefore
not an embezzlement. - Applying to his own ‘use is distinguishable
in that: it is-an appropriation not ‘'of the ownership of the property,
but of its use; and, to constitute the ‘offense; this misappropriation
must be for the personal use or benefit of the offender.

Lesser included offense : Scandalous conduct tending to the destruc-
tlon of good morals. . L

SAMI’LE SPECII‘ICATION .

C’Izarge —l\Ilsapproprlatlon of mesa funds

4 . . L e T Y

SPEC’IFICATION

In that A - B. C———, now an ens1gn in the U S Coast
Guard, while so servmg on the U. 8. Coast Guard outter=
having, while in.charge of the money and stores of thie general mess
of said: vessel, received: from Ensign X—n Y. Z——=— U: S:
Coast (Guard, the treasurer of the wardroom mess, all amounts due
from him, to .the general mess of said vessel, and from other sources
money due the said general mess, all- of .which moneys recéived by
the said Ensign A~——— B. .C———— should have been applied to
the prompt payment of indebtedness incurred by:him on account
of the said mess, did, on November 1, 1922, misappropriate the mess
funds of said.general: mess, in the sumof sixty dollars ($60.00); or
thereabouts, by taking said funds away from the said vessel without

"~ payment of the indebtedness contracted by him on account of the
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said general mess, or without rendering a true and proper statement,
of his account with the said mess.

199. Misuse of Government property.—

Charge—Misuse of Government property.

SAMPLE SPECIFICATIONS.
Charge—Misuse of Government property.

" SPECIFICATION 1.

In that A 155,16 ,and D E. F , IOW. Sealnen,
second class, U. S. Coast Guard, while so serving at the U. S. Coast
Guard Depot, South Baltimere, Maryland, did, on or about Septem-
ber 5, 1921, willfully, knowingly, and without proper authority apply
to their own use a whaleboat, the property of the United States
intended for the Coast Guard Service thereof, by taking said whale-
boat from the. dock at the said depot and using: the same for the
purpose of carrying themselves from the said dock at the said depoi
to the city of Baltimore, Maryland. -

: SPECIFICATION 2. g {
CE R % did, on or about May 19, 1922, knowingly, w1]1fullv and
without proper authority apply to his own use a Ford automobile,
numbered five: hundred ninety-eight, the property of the United
States intended for the Coast Guard Service thereof, by driving said
automobile from said depot, and did damage said automobile to

the extent of about one hundred and eleven dollars ($111.00).

SPECFICATION 3,

In that B C. D , now a radioman, first class, U. S.
Coast Guard, while so serving on board the U. S. Coast Guard cutter
, did, on November 22, 1922, willfully, knowingly, and without
proper authority place in pawn at ’s loan office at -
, under the. name of , a pair of binoculars, the
property of the United States intended for the Coast Guard Service
thereof, receiving from the said loan office the sum of four dollars
{$4.00) for the binoculars thus pledged.

200. Misuse of Government supplies.—

Charge—Misuse of Government supplies.

SAMPLE SPECIFICATION.

O harge.—Misuse of Government supplies.
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SPECIFICATION.

In that D E. F , Now a seaman, first class, in the U.
S. Coast Guard, while so serving on board the U. S. Coast Guard
cutter , did, on or about January 6, 1923, willfully, knowingly,
and without proper authority remove from said vessel one hundred
pounds of white lead and five gallons of boiled linseed oil, the prop- -
erty of the United States intended for the Coast Guard Service
thereof, and did use the same in painting a boat, the private property
of the said F :

201. Theft.—

Charge—Theft in an amount under $100.00.

Elements—Section 287 of the Federal Penal Code of 1910 reads:
“ Whoever shall take and carry away, with intent to steal or pur-
loin, any personal property of another, shall be punished as fol-
lows: If the property taken is of a value exceeding fifty dollars,
or is taken from the person of another, by a fine of not more than
ten thousand dollars, or imprisonment for not more than ten years,
or both; in all other cases, by a fine of not more than one thousand
dollars or by imprisonment not more than one year, or both. If
the property stolen consists of any evidence of debt, or other written
instrument, the amount of money due thereon, or secured to be paid
thereby and remaining unsatisfied, or which in any contingency
might be collected thereon, or the value of the property the title
to which is shown thereby, or the sum which might be recovered in
the absence thereof, shall be deemed to be the value of the property
stolen.”

In larceny there must be a taking and carrying away. When actual
physical possession is obtained and the property moved the least dis-
tance, the taking and carrying away is complete. Such possession
must, however, be complete; thus, enticing a domestic animal a short
distance, or seizing property secured by a chain, or causing another
to drop property by knocking his hand is not a taking of such pro-
perty. The taking need not be by the hands of the thief. Thus,
where one, having the required intent to steal, entices a horse into
his own stable without touching him, or procures an insane person
to take the goods, or procures a railroad company to deliver another’s
trunk by changing the check on it, he is guilty of larceny.

The taking must be from the actual or constructive possession of
the owner without his consent. Ownership may be in any person
who is in peaceable possession of the property. The actual con-
dition of the legal title is immaterial. Even a thief in possession is
the owner as to a second thief who steals the goods from him.

Acceptance of possession, with the required intent, knowing that
a mistake is being made, is larceny, as, for example, when a person
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is paid by mistake more money than he knows himself entitled to.
But if the taker accept in ignorance of the mistake and in good faith
as intended: for him, subsequent appropriation to his own use is not
larceny. :

The possession of goods may be in one person, although the goods
themselves be in :the actual manual control of another, who is said to
have the custody of them. Thus, when the owner of a coin gives it to
& friend to examine on the spot, he retains possession, and if the re-
cipient goes away with the coin intending to steal it he is guilty
of larceny. So also of a guest in a hotel going off with things sup-
plied for his use while in the hotel, and similarly of a person who
walks off with goods given him to examine with a view to a sale.

This distinction between custody and possession is of the utmost
importance, for it is often very difficult to determine whether the
crime is larceny or embezzlement, each particular case depending
upon the peculiar circumstances. To illustrate the doctrine: Where
a third person hands a clerk money to pay a bill which he owes the
. clerk’s employer, and the clerk, instead of putting the money into his
employer’s safe or other proper place, puts it into his own pocket
and appropriates it, or hides it on the premises and afterwards car-
ries it off, he does not commit larceny, for, as the money has not
reached its destination, but is merely in transit, the master has not
obtained possession, either actual or constructive. If, however, the
clerk puts the money in the safe, it is in his employer’s constructive
possession; and if he takes it out again and converts it, he is guilty
of larceny. If it is not the duty of the clerk to put the money in
the safe, but he is required to keep it on his person for his master,
then, as soon as he receives the money, it has reached its ultimate des-
tination, and he will be guilty if he appropriates it, instead of hold-
ing it for his master. If a master gives his servant a check to
take to the bank and get cashed he has mere custody of the check
itself, and commits larceny if he appropriates it; but if he cashes
the check and appropriates the money he commits embezzlement
enly, as the money has never been in the master’s possession.

An intention by the owner to pass the property prevents the talk-
ing from amounting to larceny, even though such consent was ob-
tained by means of a false pretense or fraudulent representation.
Such an offense is either “ Fraud ” or “ Scandalous conduct tending
to the destruction of good morals.” But where the taking overlaps
the consent given, and where the other elements of larceny are pres-
ent, he who does the taking is guilty of the offense. Thus, where one
gets candy from a slot machine by using a counterfeit coin, or where
a customer after buying a cigar takes the whole box of matches pro-
vided by the owner of the store for the use of his customers, the act in
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each case is trespass, and the offenders are guilty of larceny if the
cther elements of that offense are present ,

One retains the constructive possession of property, although it
is actually out of his control until some one else takes possession.
except in the case of abandoned property.. So where a desk was
sold and coins afterwards found by the purehaser in a secret drawer
and taken by him, he took from the possession of the owner. Where
a person finds property he has a right to take it and examine it.
If the circumstances give him no clue to the ownership he can right-
fully appropriate it, and this aet or a subsequent refusal to give it
up to the owner will not be a lareceny, as there was no trespass: in
the taking.  If the circumstances do give him such a cluéhe can
rightfully assume possession for the owner, and a subsequent change
of intent and an appropriation of the property would not be a
larceny, but where he intends to appropriate it at the time he as-
sumes. possession he is guilty of larceny, and none the less so if he
intends to return it in the event that a reward is given.

Where the original taking was wrongful, a subsequent felonious
intent: makes the offense larceny in all cases in which there is con-
currently with such intent, although subsequent to the taking. a
fraudulent conversion or transmutation of the goods. Thus, it has
been held that where a man driving away a flock of lambs negli-
gently took a lamb belonging to a third party, and then, upon subse-
quently finding out the fact of the true ownership, fraudulently con-
verted the lamb to his own use, taking it from the rest of the flock,
that this was larceny.

The felonious intent in larceny is that entertained by a thief; 1 e.,
a fraudulent intent to deprive the owner permanently of his property
in the goods or of their value or a part of their value. Unless such
a purpose exist with the taking and carrying away by trespass therve
is no larceny.

Larceny is not committed where the taking was without any intent,
as in the case of property taken by mistake or accidentally or where
the intent was to take one’s own property, as under a bona fide claim
of right, however unfounded; or where the intent was to take
another’s property temporarily from his possession, as where an
automobile is taken merely for a joy ride, or a boat merely to enable
the taker to desert.

Whether the required intent exists where property is taken to
pawn or hold for a reward depends upon the circumstances. Some
cases of taking property to pledge would come within the above
rule as to temporary use, as where the intent is in good faith to re-
deem and return it; but in the absence of such 1ntent the taking is
larceny.
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‘Where the taking is with the design of returning it to the owner,
but in the hope of obtaining a reward, it is not larceny; but if the
purpose is to keep the property until a reward is offered it is.

Once the goods are taken and removed with the felonious intent
above described the offénse is complete and is none the less a larceny
because the thief may have had in mind a disposition of the property
without benefit or advantage to himself. Thus, an intent to give it
to another or to destroy it out of revenge, or to prevent its use as
evidence or otherwise against himself or another, does not prevent
the felonious taking of another’s property from being larceny. It
was held that a servant who clandestinely took his master’s beans
for the purpose of feeding them to his master’s horse was guilty of
larceny.

- When a larceny has been committed a prompt repentance by the
thief, followed by a return of the property or payment for it, is no
defense.

As the degree of punishment permitted by the prescribed limita-
tions varies in accordance with the value of the articles stolen, care
must be taken to state the value in the specification, at least approxi-
mately.

Trials by Coast Guard courts for theft are limited by statute to an
amount under $100. In case of theft in an amount exceeding $100,
the offender should be turned over to the civil courts for trial.

Lesser included offense: Scandalous conduct tending to the de-
struction of good morals.

SAMPLE SPECIFICATIONS.

Charge—Theft in an amount under one hundred dollars ($100).

SPECIFICATION 1.

In that A B. C——=-, now a coxswain, U. S. Coast Guard,
while so serving at the Coast Guard Depot, South Baltimore, Mary-
land, did, on or about September 11, 1921, in the city of Baltimore,
Maryland, feloniously take, steal, and carry away a check for the
amount and value of forty-two dollars ($42.00), numbered two hun-
dred and eight, and drawn upon the assistant treasurer of the United
States, at Philadelphia, Pennsylvania, by X X:Z , then
a pay elerk, U. S. Coast Guard, payable to the order of D E.
F , then a seaman, first class, U. S. Coast Guard, serving on
board the U. S. Coast Guard cutter ———, the said check being the
property of the said F: , and at the time aforesaid in the pos-
session of a mail orderly of the said ship , one G H
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I , then a seaman, second class, U. S. Coast Guard; and the

said C did then and there appropriate the said check to his

own use. : ’
SPECIFICATION 2.

In that J K. L , now a mess attendant, second class,

U. 8. Coast Guard, while so serving on board the U. S. Coast Guard
cutter , did, on or about April 4, 1922, on board said ship,
feloniously take, steal, and carry away from the possession of one
M N. O , then a machinist, U. S. Coast Guard, one tin
box of the value of about two dollars ($2.00), about one pint of clean-
ing fluid of the value of about one dollar ($1.00), and a sum of about
thirty dollars ($30.00) in lawful money of the United States, said
box, cleaning fluid, and money, of the amounts, quantities, and
values aforesaid, being the property of the said O , and did
then and there appropr iate the same to his own use.

202. Scandalous conduet.—

Charge—~—Scandalous conduct tending to thé desmuctlon of good
morals.

Elements—Most of the offenses specified in the statutes relative to
trial by Coast Guard courts are of a military character or are against
the United States. Such as are not so specified and are of a scan-
dalous nature must be laid under this charge. As a number of at-
tempted or uncompleted offenses are not specified, most such, involv-
ing scandalous acts, must be laid under this charge, and it follows
that this charge is a lesser included charge in the specific charges of a
scandalous nature.

The offenses that may have to be laid under this charge are so
diverse that it is impracticable to set forth the elements of each.
Where the offense is similar to that under a specific charge appearing
elsewhere in this book, the elements set forth thereunder should be
eéxamined. For convenience, the naturé of the offense alleged in the
following sample specifications is indicated in parentheses, but this
does not, form part of the charge and should not be copied.

In determining whether an act should be specified under this
charge, the following general rule should be observed: Acts are of
a scandalous nature, and consequently are properly specified under
the charge of scandalous conduct tending to the destruction of good
morals, which arve violations of the law of the place where com-
mitted; that is to say, which would be criminal if committed by a
civilian at the same time and place. (Of course, if the acts con-
stitute one of the specific offenses they should be laid under it.)
Where, however, such an act has been punished by the civil author-
ities, the accused may still be tried for the offense against discipline
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arising from the same act, and in such ecase it should be charged as
violating a lawful regulation issued by the Secretary of the Treasury.
Lesser included offenses: None.

SAMPLE SPECIFICATIONS.

Charge.—Scandalous conduct tending to the destruction of good
morals.
SPECIFICATION 1.

(Aid in defrauding.)

In that A. B. C , NOW a seaman, first class, U. S Coast
Guard, while so serving at the office of the commander of the
Division, U. S. Coast Guard, , ———, did, on or about May
24, 1922, in said city, at the request of one D— E. F , then
a seaman, first class, in the U. S. Coast Guard, write and make out a
check numbered six hundred sixty-one thousand one hundred thirty-
six, dated May 24, 1922, drawn upon the First National Bank of

Memphis, Tennessee, payable to the order of “D. EF——7
the same being the said F , for the sum of fifteen dollars
($15.00), and bearing the name “A B. C ,” the same

being the name of the said C , as maker of said check, he, the
said C , well knowing that the said F then and there
intended to use the said check for a fraudulent purpose.

SPECIFICATION 2.

(Same.)
In that J R L , how a yeoman, first class, U. S. Coast
Guard, while so serving at the office of the superintendent of the
Coast Guard District at , ———, being, on or about
January 1, 1922, in the city of ; , present and well
knowing that one M -N.O , a civilian, was making an at-

tempt feloniously to utter and dispose of as true; with intent to de-
fraud, a check numbered six thousand one hundred seventy-five,
dated December 30, 1921, drawn upon the Treasurer of the United
States by one “G: H. I ,” the same being G 18
I , then a pay clerk, U. S. Coast Guard, payable to the order of
« QR , U. S. C. G.,” the same being P @3
R , then a heutenant U. S. Coast Guard, for the sum of fifty
dollars ($5O 00), bearing an indorsement ‘P Q. R <
U. S. C. G.,” which said indorsement was false, forged, and counter-
feit, as both he, the said L———, and he, the said O , well
knew, and he, the said L———, well knowing the said O was
not the said R , and was not entitled and authorized to re-
ceive payment of the said check, did, then and there, knowingly and
willfully, identify the said O as the said R-
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SPECIFICATION 3.

(Attempt to defraud.)

In that T 10 WK , now a chief commissary steward,
U. 8. Coast Guard, while so serving on board the U. S. Coast Guard
cutter , stationed at , ————, did, on or about June 1,
1922, in said city, willfully, falsely, and with intent thereby to deceive
for the purpose of thereby fraudulently obtaining from the State
of Massachusetts a sum of about one hundred dollars ($100), state
in substance to one W- XY , then employed in the naval
bureau, adjutant general’s office, of said State, in charge of paying
and causing to be paid the citizens of said State who served in the
naval service of the United States during the World War the one
hundred dollar gratuity provided by the laws of said State to
be paid to each of the citizens of said State who served in the mili-
tary or naval service of the United States during the World War,
that he, the said V- , had made proper application for said
gratuity and had never received said gratuity or any part thereof,
whereas, in truth and in fact, he, the said V- , well knew that he
had received said gratuity of one hundred dollars, and the said
V did, therein and thereby, then and there attempt to defraud
the State of Massachusetts of a sum of about one hundred dollars
($100) in lawful money of the United States.

SPECIFICATION 4.

(Attempt burglary.)

In that A IBr@ , now a mess attendant, second class,
U. S. Coast Guard, while so serving on board the U. S. Coast Guard
cutter , did, on or about December 13, 1921, on board said
vessel, attempt to enter the clothing storeroom of said vessel by will-
fully breaking the lock on the door thereof, for the purpose and with
the intention of then and there committing a theft of property of
the United States.

SPECIFICATION 5.
(Attempt to destroy Government property.)

* * * did, on or about June 14, 1921, willfully, wrongfully, and
without proper authority, attempt by hammering with a metal bar
to destroy property of the United States, to wit, a lock on the door
of the canteen of said ship.
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SPECIFICATION 6.

(Acts in the nature of false pretenses.)

In that M N.O , Dow a seaman, first class, U. S. Coast
Guard, while so serving on board the U. S. Coast Guard cutter
, stationed at s ————, did, on or about October 17, 1921,

at the post office in the said city knowingly, willfully, and fraudu-
lently attempt to obtain and receive into his possession from the said
post office a registered letter addressed as follows, to Wit =P ()5
R WUESRENGEE. : ? and forwarded to
said vessel by falsely and fraudulentlv 1ep1esent1ng that he, the
said O , was the said R— to whom said registered letter
was addressed.

SPECIFICATION T.
(Falsify his accounts.)

In that D E. F , now a lieutenant, U. S. Coast Guard,
while serving as commissary officer in charge of the general mess on
board the U. S. Coast Guard cutter , did, on or about May 1,
1922, knowingly present and cause to be presented to the command-
ing officer of said vessel a commissary report, covering the period
from April 1, 1922, to April 30, 1922, and certified as true by the
said F , to the effect that on that date, to wit, May 1, 1922, there
was on deposit in the Bank of : , to the credit
of said general mess a sum of about two thousand five hundred dol-
lars and ten cents ($2,500.10) ; whereas, in truth and in fact, there
was at that time on deposit in said bank to the credit of said general
mess a sum of about two thousand one hundred dollars and sixty-
five cents ($2,100.65), as he, the said F— , then and there well
knew ; which said certified commissary report was false, and, as such,
made and presented by the said F to the said commanding
officer of the said vessel knowingly and willfully and with intent to
deceive.

SPECIFICATION. 8.
(False swearing.)

In that F G. H , now a chief commissary steward, U.
S. Coast Guard, while so serving on board the U. S. Coast Guard
cutter , at . , having, on or about November 13,
1912, been duly sworn by Commander X YesZi A BEg o r
Coast Guard, then commanding officer of said ship, did, at the time
and place aforesaid, subscribe and swear to as true a statement in
words and figures as follows, to wit:

“(Here quote verbatim the statement submitted.)”
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and he, the said H , having, on or about December 1, 1912, on
board the said vessel, been duly sworn as a witness before a board
of inquiry by the president of said board, convened by lawful order
of the Commandant of the U. S. Coast Guard at the time and place
last aforesaid, to inquire into alleged frauds practiced by certain
contractors furnishing supplies to the United States, did, at the
time and place last aforesaid, testify as follows:

“(Here quote verbatim the testimony containing false statements.)”

and he, the said H , did, at the times and places aforesaid, by
subseribing and swearing to said statement before said Commander
Z———, and by testifying as aforesaid, willfully, falsely, and cox-
ruptly make statements under oath inconsistent the one with the
other, one of which was, at the time of making the same, known to
him, the said H , to be false and misleading, and was made by
him, the said H , with the intent and purpose of defeating
the ends of justice.

SPECIFICATION 9.
(Permit lewd pictures to be taken.)

In that K L. M , now a chief yeoman, U. S. Coast
Guard, while so serving on board the U. S. Coast Guard
cutter , stationed at ; , while indulging in
illicit sexual intercourse with a certain woman, not his wife, by
name N (012 , did, on or about January 10, 1922, in a
room in the Hotel in said city, knowingly, willfully, inde-
cently, and lewdly, permit and induce one R Sk , then
a chief electrician, U. S. Coast Guard, to take photographic pictures
of him, the said M , and her, the said P , while indulging
as aforesaid, she, the said P——— being then and there entirely
nude.

SpPECIFICATION 10.

(Propose fornication.)

In that A B. C , ¥ * * did, on or about Novem-
ber 7, 1921, near the main gate of said depot, make indecent and
improper proposals to one D E. F . 4 negro woman, to
the effect that she, the said F , engage in illicit sexual inter-
course with him, the said C

SpECIFICATION 11.

(Act short of sodomy.)

In that G H. I , now a boatswain’s mate, second class,
and J- — K. L , now a seaman, second class, U. S. Coast
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Guard, while so serving on board the U. S. Coast Guard cutter
, did, on May 13, 1922, in the ordnance storeroom of said
ship, willfully and knowingly lie together with indecent, lewd, and
lascivious intent, each with his person indecently exposed and in
contact with that of the other.

SPLCIFICATION 12.

(Same.)

did, on or about February 5, 1922, on a bunk in the
erew’s quarters on board said ship, willfully and knowingly, with in-
decent, lewd, and lascivious intent, lie with his privates indecently
exposed and in contact with the indecently exposed body of one
X Y. 7 , then a seaman, second class, U. S. Coast Guard.

SPECIFICATION 13.

(Same.)

In that X NEETA, , * % * did, on or about February
5, 1922, on a bunk in the crew’s quarters on board said ship, will-
fully and knowingly, indecently and lewdly, permit one R S.
T , then a boatswain’s mate, first class, U. S. Coast Guard, to
lie with indecent, lewd, and lascivious intent, with his, the said
T ’s privates indecently exposed and in contact with the in-
decently exposed body of him, the said Z 2

SPECIFICATION 14.

(Same.)
In that R S. T , * * * did, on or about February
5, 1922, on a bunk in the crew’s quarters on board said ship, endeavor
to take down the trousers of one X. i, 7 , then a sea-

man, second class, U. S. Coast Guard, for the purpose and with the
intent of enabling him, the said T , to commit sodomy in and
upon the body of the said Z :

SPECIFICATION 15.
(Propose sodomy.)

In that R S. T , * * * did, on or about February
5, 1922, on board said ship, in an indecent, lewd, and lascivious man-
ner, and with the intention thereby to convey to one U: V.
W , then a seaman, second class, U. S. Coast Guard, an in-
decent, lewd, and lascivious proposal, ask and attempt to persuade
the said W—————— to commit with him, the said T , an act of
souomy.
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SpECIFICATION 16.

(Oral coition.)

In that A 1506, , how a seaman, second class, U. S.
Coast Guard, while so serving on board the U. S. Coast Guard cut-
ter , did, on or about June 9, 1922, in a head on board said
vessel, willfully and knowingly, in an indecent, lewd, and las-

civious manner, take the penis of one D E. F , then a
seaman, second class, U. S. Coast Guard, in his, the said C ’s
mouth.

SPECIFICATION 17.

(Same.)
In that D E. F , ¥ * * did, on or about June 9,
1922, in a head on board said vessel, willfully and knowingly, inde-
cently and lewdly, permit one A Bo @ , then a seaman,

second class, U. S. Coast Guard, to take, in an indecent, lewd, and
lascivious manner, the penis of him, the said F , in his, the
said C ’s mouth.

SPECIFICATION 18.
(Propose oral coition.)

In that G 15EAL , ¥ * * did, on or about March
30, 1922, on board said vessel, indecently, lewdly, and lasciviously,
and with the intention thereby to convey to one J K. L ,
then a seaman, second class, U. S. Coast Guard, an indecent, lewd,
and lascivious proposal, make and cause to be delivered to the said
L———, a certain indecent, lewd, and lascivious note in writing in
tenor as follows: “* * * and he, the said I , did therein
and thereby, then and there, intend to convey to the said L———,
that he, the said I , desired the said L———, to permit him,

the said I , to take the penis of him, the said L———, in his,
the said I ’s mouth.
SPECIFICATION 19.
(Force another to eommit oral coition.)
In that M N. O , now a seaman, second class, U. S.

Coast Guard, while so serving on board the U. 8. Coast Guard cutter
, did, on or about March 30, 1922, in a head on board said
vessel, in an indecent, lewd, and lascivious manner, and with the
intention thereby to influence one J: K. L———, then an
apprentice seaman, U. S. Coast Guard, to commit an indecent, lewd,
and lascivious act, tell the said L———, that if he, the said L———,
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did not take the penis of one G- H. I , then a seaman,
second class, U. S. Coast Guard, in his, the said L———'s, mouth,
that he, the said O———, would make him, the said L———, do so;
as a result of which the said L——— did, then and there, take the
penis of the said I———, in his, the said L———'s mouth.

203. Desertion.—

O harge.—Desertion.

Elements.—

DESERTION CONSISTS OF—
|

|
AWOL

INTENT
| or
ol L ] B AT&LE
| |
To_ permanently abandon To permanently abandon Subject to direct
the service. the pending contract of en- proof by testimony or by——

i listment. | official records.
—_— |

Intent being a state of mind !

is not subject to direct
%roof, but is a presum

and subsequent fraudu-
on of fact to be inferre:

Proof is merely that quantity of evi-
lent enlistment.

dence which produces a reasonable as-

from other facts.
|

|
A presumption is defined
as ““arule of law that
courts and judges shall
draw a particular infer-

An inference is a deduc-
tion which the reason of
the jury makes from the
facts proved.

surance of the ultimate fact.

Proof is

that degree and quality of evidence

|

| 1

Usual case absence "
\

|

that produces conviction.

ence from a particular |

fact, unless and until the =
truth of such inference is
disproved.”

,,,,, —

The absence when proved (1) if not satisfactorily explained (2)
establishes a prima facie case.

A prima facie case is that amount of evidence which would be
sufficient to counterbalance the general
_____presumption of innocence, and warrant
a conviction if not encountered and
controlled by evidence tending to
contradict it and render it improbable,
or to prove other facts inconsistent with it.

(1) The duration of the absence must{ be proved for the court to infer from it theintent of the accused per
manently to abandon the service.
(2) A statement of the accused is not evidence. (Art. 564.)

The desertion must be alleged to be from the Coast Guard and not
merely to be from a certain ship or station.

One involuntarily driven by fear to leave his station is not guilty.

Lesser including offenses: Absence without leave or after leave has
expired. Violating lawful regulation issued by the Secretary of the
Treasury. (Conduct to the prejudice of good order and discipline.)

SAMPLE SPECIFICATIONS.

Charge—Desertion.

SPECIFICATION 1.

In that A ——— B. C ———, now a seaman, first class, U. S.
Coast Guard, did, on or about October 15, 1922, while so serving on
board the U. S. Coast Guard cutter ———, desert from said ship
and from the U. S. Coast Guard, and did remain a deserter until he
was delivered on board said ship, on or about October 18, 1922,
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SPECIFICATION 2.

- In that D E F — now a surf man, U. S. Coast Guard,
did, on or about March 20, 1922, while so serving at Coast
Guard Station, — , , desert from said station and from the

U. S. Coast Guard, and did remain -a deserter until he surrendered
himself at the office of the superintendent of the Coast Guard
District, , , on or about August 20, 1922.

SPECIFICATION 3.

In that G H I , DOW a seaman, second class, alias J
K. L- , seaman, second class, alias M N. O
, seaman, first class, U. S. Coast Guard, did, on or about- Decem-
ber'9, 1922, while serving under the name and rating of G H.
I , seaman, second class, U. S. Coast Guard, desert from the
U. S. Coast Guard cutter - , ab — , and from the
U. 8. Coast Guard, and did remain a deserter until he enlisted on or
about Feburay 11, 1923, on board the U. S. Coast Guard cutter
at X , under the name and rating of J KL——,
seaman, second class, U. S. Coast Guard. : ' '

204, Absence without leave or after leave has explred —_

Charges.— :

1. Absence from duty without leave. -
2. Absence from duty after leave has expired.

Elements—Absence from duty after leave has expired involves
also absence without leave, for the absence becomes unauthorized
after the time duie for return. The elements of the two offenses, how-
ever, are distinct, and one is not included as: a lesser offense in the
other. Consequently if an accused is charged with absence without
leave and the proof is that he actually had leave but did not return
when due back, the charge should be found proved, proper substitu-
tions being made in the spemﬁcatlon to cover the actual unauthorized
absence.

No specific intent need be proved, the act supplymg the intent.
‘Where, however, a man on authorized leave is unable to get back
through no fault of his own he has not committed the offense. Thus,
if he is held by the civil authorities and subsequently released without
trial, or because tried and acquitted, he has not committed this of-
fense. If, however, he was without leave when held, a subsequent
release or acquittal is immaterial and the accused is absent without
leave for the entire period. This same rule applies to illness of the
accused preventing his réturn.

.- The period of absence is the perlod from the unauthonzed de—
parture, or from :the expiration. of leave, as the case may be, ‘until
return to Coast Guard authority.
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Lesser included offense: For the attempt, ¢ Violating lawful reg-
ulation issued by the Secretary of the Treasury.”

There is no lesser included offense in either of the offenses when
consummated.

SAMPLE SPECIFICATIONS.

Charge I.—Absence from duty without leave.

SPECIFICATION.

In that A. B.C , now a yeoman, first class, U. S. Coast
Guard, while so serving on board the U. S. Coast Guard cutter
, did on or about May 11, 1922, without leave from proper
authority absent himself from his station and duty on board said
ship, to which he had been regularly assigned; and did remain so
absent from the U. S. Coast Guard for a period of about 70 days, at
the expiration of which he was delivered on board said ship. :

Charge I1.—Absence from duty after leave has expired.

SPECIFICATION 1.

In that D E. F , now a storekeeper, first class, U. S.
Coast Guard, having, while so serving on board the U. S. Coast
Guard cutter , been granted leave of absence from his station
and duty on board said ship to which he had been regularly assigned,
said leave to expire on or about November 22, 1922, did fail to re-
turn to his station and duty as aforesaid upon the expiration of said
leave, and did remain absent from the U. S. Coast Guard, without
leave from proper authority, for a period of about two days, at
the expiration of which he was delivered to U. 8. Coast Guard
authority at :

SPECIFICATION 2.

“In that G EISE , now an ensign, U. S. Coast Guard,
having, while so serving on board the U. S. Coast Guard cutter
, been granted leave of absence from his station and duty on
board said ship to which he had been regularly assigned, said leave
to expire on or about March 15, 1922, did fail to return to his station
and duty as aforesaid upon the expiration of said leave, and did
remain absent from the U. S. Coast Guard, without leave from
proper authority, for a period of about 24 hours, at the expiration
of which he surrendered himself on board the aforesaid ship.

205. Conduct unbecoming an officer and a gentleman.—

Charge—Conduct unbecoming an officer and a gentleman.

Elements—The conduct contemplated is action or behavior in an
official capacity which, in dishonoring or disgracing the individual
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as an officer, seriously compromises his character and standing as a
gentleman or action or behavior in an unofficial or private capacity
which, in: dishonoring: or dlsgracmg the individual personally as a
gentleman, seriously compromises his position as an officer and ex-
hibits him as morally unworthy to remain a member of the honor-
able profession of arms.

There are certain moral attributes common to the ideal officer and
the perfect gentleman, a lack of which is indicated by acts of dis-
honesty or unfair deahng, of indecency or 1ndecorum of lawless-
ness, injustice, or cruelty.

- Niot everyone is able or can be expected to meet ideal standards or
to possess the attributes in the exact: degree .demanded by the stand-
ards of his own time; but there is a limit of tolerance below which
the individual standards of an officer in these respects can not fall
without his being morally unﬁt to be an oﬁicer or to be cons1dered a
gentlemgn.

This charge: contemplates con&uet by an oﬁ"wer which, tahng all
the circumstances into consideration, satisfactorily shows such moral
unfitness and includes acts made punishable by statutes applying to
the Coast Guard, provided such-acts amount to conduct unbecoming
an officer and a gentleman ; thus, an-officer who is guilty of scandalous
conduct. tending to the destruction of good.morals violates both that
charge and the. charge of conduet unbeeommg an ‘officer and a gen-
tleman;, - .

Instanees of VlOl&thn of th.‘ts charge are: Knowmgly makmg a
:_false official statement; dishonorable neglect to pay debts; opening
and.reading another’s letters; giving a check on a bank Where there
were no funds te meet it, and without intending that there should be;
using insulting or defamatory language to another officer in his pres-
ence, or about him to other military persons; being grossly drunk and
conspicuously disorderly in a public place; public association with
notarious prostitutes; faﬂmg without a good cause to support his
family.

In general where an act by an enlhsted person: would be laid under
the charge “ Violating lawful regulation issued by the Secretary of
the Treasury,” such an act by an officer would be laid under this
charge. But acts by an officer may be in violation of a lawful regula-
tion issued by the Secretary of the. Treasury.(conduct prejudicial to
good order and discipline) without being of such grave character. as
to dishonor, dlsgraee, or seriously compromxse his standing as an
officer and a gentleman.. .

Lesser included offense: V1olatmg lawful regulatmn 1ssued by
the Secretary of the Treasury
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SAMPLE SPECIFICATIONS.

Charge.—Conduct unbecoming an officer and a gentleman.

SPECIFICATION 1.

In that A B.C ,now a commander, U. S. Coast Guard,
having, on or about March 5, 1922, while so serving on board the
U. S. Coast Guard cutter , been reported to the Secretary of
the Treasury by D E. F , of Washington, District of
Columbia, for the nonpayment of a just indebtedness of five hundred
fifty-three dollars and forty-five cents ($553.45), the balance of an
account due and owing the said F , for goods purchased by the
~ said O at various times between January 26, 1921, and April
19, 1921, and said indebtedness being thereafter due and owing, and
an itemized account of said indebtedness having been referred to him,
the said C , by indorsement, in tenor as follows:

“ TrEASURY DEPARTMENT,
“Unrrep States Coast GUARD,
“ Washington, D. C., March 6, 1922.
“ HEADQUARTERS.
“From: Commandant.
“To: Commander A B.C Sl Se@ G
“ Subject: Alleged indebtedness to D E. F
“1. Referred for such statement as you may desire to make relative
to this alleged indebtedness.
“92. You will inform Headquarters immediately—
“First. Is this a just debt and owed by you?
“ Second. If this be a just debt, have you taken any steps to make
payment? If so, when?
“ Third. When do you propose to pay it in full?
“3. If it is a just debt, an official report will be made to Head-
quarters when it has been paid.
“4. Return all papers.

G H I A

he, the said C , did return said indorsement to the comman-
dant of the U. S. Coast Guard aforesaid, with a written statement,
in tenor as follows:

“ . S. Coast GUARD “ TREASURY DEPARTMENT,
CUTTER ———. “ Untrep States CoasTt GUARD,
! New York, V. Y., May 14, 1992.
“ From: Commander A B. C— DR RT OO E
“To: Commandant.
“ Subject: Alleged indebtednéss to D E. F
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“ Reference: Headquarters’ indorsement of March 6,.1922.

“1. In compliance Wlth the foregoing reference I have to state
that the bill of F— is a just’ debt. '

“2. My reason for failing to pay said debt is that unforeseen neces-
sities'have made immediate demands upon my money. I am making
arrangements at present for the payment of this debt and will make
payment on or about J uly 1, 1922 )

A B cC M
and he, the sa1d C—— did neglect and fail to pay to ‘the said
) the amont 61 said debt, or any part thereof, as he stated he
Would do in his’ written statement as above set’ forth, and has cver
sincé continued in such neglect and failure, and he, the said C——,
has therein and thereby exhibited a dishonorable indifference to his
written word'and’ just mdebtedness and a dlsregard of his obhgatmns
as ‘an’ officer and a gentleman '

. ..SPECIFICATION 2,

In that J - K L——, * * * having between January
3, 1922, and’ July 1, 1922, become justly indebted to M N.
Q) , of Washmgton, Dlstnct of Columbia, in the sum of ﬁve
hundred sixty-eight dollars and forty -five cents ($568.45), and said
debt being thereafter due and owing the said O———, and the said
L——— having paid, in part payment of said debt, to said O
on July 30, 1922, the'sum of fifty dollars ($50.00), and on' August 30,
1922, the sum of fifty dollars ($50.00), and bemg on or ‘about August
. 30, 1922, still justly indebted to the aforesaid O it the sum of
four hundred sixty-eight dollars and forty-five cents’ ($468.45), the
balande’ due ‘on his said debt after the aforesald payments did,
although often requested by said O to pay sa_ld balance of
said’ debt, neglect'and -fail to pay to the said .O- " the amotnt
of the aforesaid balance of said debt, or any part thereof, and has
ever since continued in such neglect and failure, and he, the said
L——— has therein and thereby exhibited a dishonorable indiffer-
ence to his just indebtedness and a dlsregard of his obllgatlons as an
officer. and a gentleman : G L

SPEGIFICATION 3.

In that B C.D , oW an ensign, U. S Coast Guard
having, on or about Apnl 16, 1922, while so serving on board- ‘the
U. S. Coast Guard cutter———, voluntarlly signed a paper pledging

himself to abstain from all use of intoxicating liquors except when

prescribed as medicine for a period of five years, which paper was

formally witnessed by one E—— F, G , then' a commander,

U. S. Ceast Guard, the commanding’ oﬂicer of sald ship, did, on or
70



http:and�be:l.ng

CHARGES AND SPECIFICATIONS. SEC. 207.

about March 3, 1923, in the city of . , notwithstanding
his pledge so given and in violation thereof, drink intoxicating
liquor not prescribed as medicine, and he, the said D , did
thereby exhibit a disregard of his obligations as an officer and a
gentleman. . :

206. Smuggling liquor.—

Charge—Smuggling liquor on board a vessel of the Coast Guard.

Lesser included offense: Violating lawful regulation issued by the
Secretary of the Treasury. (Conduet to the prejudice of good order
and discipline.)

SAMPLE SPECIFICATION.

Charge—Smuggling liquor on board a vessel of the Coast Guard.

SPECIFICATION.

In that L M. N , now a fireman, first class, U. S.
Coast: Guard, while o serving on board the U. S. Coast Guard
cutter , did, on or about August 7, 1921, smuggle on board
said vessel intoxicating liquor.

207. Using Obscene or abusive language.—

Charges—

1. Using abusive language.
2. Using obscene language.

Lesser included offense: Violating lawful regulation issued by the
Secretary of the Treasury. (Conduct to the prejudice of good order
and discipline.) ]

SAMPLE SPECIFICATIONS.
Charge 1—Using abusive language.

SPECIFICATION 1.

In that J K , now a gunner, U. S. Coast Guard,
while so serving on board the U. S. Coast Guard cutter , did,
on May 5,1922, use abusive language toward M N. O -

then a coxswain, U. S. Coast Guard, and serving on board said
vessel.
SPECIFICATION 2,

In that P Q. R , now a surfman, U. S. Coast Guard,
while so serving at Coast Guard Station, ) , did,
on June 2, 1921, use abusive language toward his superior officer,
S T. U , then a boatswain, U. S. Coast Guard, in charge
of said station, who was then and there in the execution of the
duties of his office. )

" Charge 1I.—Using obscene language.
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. S;vmcmrcmmn 1.

In that A _ B.C— - , now a surfman, U. S. Coast Guald
wlrule s0 servmg at Coast Guard Station, , , did,
on Ma,y 18, 1922, use obscene language toward his supenor oiﬁcer,
D E.F , then a boatswain, U. S. Coast Guard, in charge
of said station, who Was then and there in the executlon of the dutles
of hls office. '

SPECIFICATION 2.

*ox o d1d on June 7, 1922, use obscene langu.age toward
F G. H , then a seaman, first class, U. S. Coast Guard,
attached to and serving‘ on board said vessel.

SPECIFICATION 8.

* % * (did, on July 8, 1921, willfully use obscene language

-208. Vielating:orders or regnlatmns —

C’km"ga —Violating } whul [ order

.. :Refusing obedience to | regulation

Secletary of the Treasury (or the Presxdent) S :

Elements—As a practical matter ¢ violation of » mcludes “re-
fusing obedience to,” and the former should be used in the cha.rge
A regulation or order issued by the Secretary of the Treasury is
lawful which does not contravene the Constitution or the provisions
of .an -act of Congress, ‘The Secretary of the Treasury may estab-
lish general regulatmns for the government of the Coast Guard in
execution of, or supplementary to, but not in conflict with, the
statutes.

No specific intent need be shown.

Lesser included offense: None.

}1ssued by the

SAMPLE SPECIFICATIONS.

‘Charge 1. ——Vlolatmg lawful order issued by the Secretaly of the
Treasury

SPECIFICATION.

i that A~———B. C , now & commander, U. S. Coast Guard
while so serving in command of the U. S. Coast Guard cutter .
having received a lawful order, issued on February 10, 1915, by the
Secretary of the Treasury announcing to the ‘Coast Guard the -death
in Washmgton, Distriet of Columbia, on the morning of that day,
of ~ , and having caused said order to be publicly read to
the oﬂicers and crew . of -said ship -on. February 14, 1915, the said
C——, . well kmowing, that said .order requn‘ed all officers : of the
Coast Guard to wear the badge of mourning for a period of thirty
days from and after the date of.its receipt, did willfully neglect: and
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fzil to wear the badge of miourning during 4 period: of thirty days
immediately fellowing the date of - the publlcatwn by him- of' sald
m'der as aforesaid.

- Charge 1 —-—leat:mg lawful regulatlon 1ssued by the Secretary
of the Treasury.

SPECIFICATION 1.

In that D E.F , now a commander, U. S. Coast Guard
while so serving in command of the U. S. Coast Guard catter ,
having, on April 22, 1922, had referred to him by the commandant
of the Coast Guard a copy of a letter whiech had been received by
said commandant from Commander G- ~H. I —, U. 8. Coast
Guard,’commandant 'of the Coast Guard Depot, South Baltimore,
Maryland, in ‘substance as follows: * * .* and- having been
called npon by said commandant of'the-Coast Guard for an explana-
tion of the feots: mentioned in'the said letter of the commandant of
the said ‘depot; did, on' or aliout April 27, 1922, address a' communi-
cation to the commandant of the said- &epot in ‘tenor ‘as follows:
“x w. w9 in.owhich said letter he, 'the said F-—i—-;did express
an opmlon upon and i 1mpugn the motw'es of ‘the said’ I——U— o

. : ; SPECIFICATIQN2 I I T L

~ In th'at Joiit K. L——"i ‘now's wXBWaln, U. S Coast Guard
‘while 8o serving on board: the U: 8. ‘Coast G‘ruard cutter , did,
on-or about October 16, 19215 in the city of ~— knowmgly
and unlawfully, and" Wlthout competent - authonty therefor, pledge
to one M N. O , & merchant at miumber =
Street, of said city, the following articles of clothing lawfully fur-
nished by the United States to the said L—— as a part of his,
the said L—-——’s, prescubed umforms and outfit, for'the amounts
- in United States money' hereinafter’ stated to wit One overcoat for
two dollars ($2.00), one flannel shirt for one dollar ‘($1.00); and’ one
pair of black shoes for one dollar and seventy-five cents ($1.75),
which said amounts as above set forth he, the said L———, did re-
celve mto hls possession fmd approprlate to hlS own use.

e

SPFCIFICATION 3.

In that P Q. R———; now 1 ‘pay clerk, U. S. Coast Guard,
while so serving on board the U. . Coast Guard cutter , as
supply officer of sa1d vessel ha.vmg, on or a.bout April 5. 1921 dis-
covered the fact that there was a deﬁclency of a sum of money of
the amount of about four hundred dollars ($400. 00) -in the cash on
hand, said money being propérty « of the United States, intended for
the Coast Gnard Serv1ce thereof, Whlch the said R—————- had, be-

67189—24——6

T8



SEC. 208. . it COHAPTER V. -0

_ twéen December 1, 1920, and.the date first aforesaid, received into
his possession,’ custody, and controly as pay clerk, as aforesaid, for
lawful disbursement, and for which said sum of meney the said
R— *was responsible, did, on or about -April: 5, 1921, on:board
said ship, neglect and fail to report to proper authority-the -afore-
said deficiency.

SPECIFICATION 4.

In that B - C.D— —, now-a chief. boatswam s mate U S.
Coast.. Guard,. whlle so servmg at the recruiting office of the U. S.
-Coast Guard at - ,.having charge of a. detachment of
apphcants for enhstment in the U. S. Coast Guard, en route from
: ey -, to said recruiting oﬂice, and having in his possession
a. su1t case. contammg about four quarts of alcoholic liquor, as he,

the said D— , well knew, did; on or about December 20, 1921, on
‘a train at. - - - ,: wrongfully and unlawfully direct one
E— F. G , then an' applicant: for. enlistment in the U. S.

Coast.. Guard and 8 member of the detachment aforesaid, to take
charge of said suit case, which said. suit case contained said alcoholic
liquor, until said: detachment arrived in the recrultmg office afore-
said, and he, the said G , did, pursuant to and in accordance
with said directions, take char'ge 'of and take said suit case, con-
‘taining alcoholic liquor as aforesaid, into said recruiting office, and
he, the said D———, did, by means jof said wrongful and unlawful
direction, therein and thereby knowingly, willfully, and without
-proper authority cause alcohohc, hquor to be- taken within the limits
of said recrultmg office. :

SPECIFICATION 5.

) R - did, on or about October 21 1921 knowmcrly, W111fully,
,a,nd Wlthout proper authorlty, keep in hlS possessmn on board said
. shlp a narcotlc substance, to Wlt cocame :

Smcmcumw 6.

* ox ok d1d .on or about May 17, 1922, knowmgly, wﬂlfu.lly, and
without proper authority, use alcohollc hquor for drinking purposes
on board said shlp

SBECIFICATION T.

" In that H—— I”'J ——, now a pharmacist’s mate, first’ class,
U.S. Coast Guard “while so Servmg on board the U. S. Coast ‘Guard
cuttér- , did, on or about September 10, 1921, on board the said
'vessel Wlllfully, knowmgly, w1thout proper authonty, and not for
'medlcal purposes, give to one K——— L. 'M———, then & c¢0x-
‘swain, U. S. Coast Guard, a fiarcotic substance, namely, herom
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o L N SPECIFICATIONS ) e g
- In that Ne— O P S IOW @ yeoman, ﬁrst class, U. S. Coast
Guard; while so: serving on ‘board: the U. S Coast -Guard’ cutter
, did, on or about December 1, 1922, on board said ship, ad-
dress and cause to be delivered to the Secretary of the Treasury
and to the Commandant of the Coast Guard;.an -application: for
redress.of wrong bearing thereon: a-number éo‘f,si'gnatureslnof enlisted
men of the U.:8. Coast Guard, and being in tenor:as follows: “ We,
the men whose names are on this paper, are- dissa;tisﬁed with the
conditions on the U..S. Coast Guard. cutter If conditions
can not be remedied, we-request to.be TRANSFEBRED,?’. he, the said
P +, having ‘failed.to make said: la,pphca‘tmn in; Wmtmg thfrofugh

}ns nnmedrmte command{mg oﬂieer R TRy

! SPECIFICATIQN 9 i

P

 Inthat R—— S. T—— ,nowaheutenant U. S C
while serving as a heutenant (junior grade), U. S. Coast Guard on
board the U. S. Coast Guard eutter ———, did, on or about March

. 1921, on_ board said vessel, Wlllfully, knowingly, and without
proper ‘mthorlty, have pecumaly deahngs Wx‘th an enhsfed man, m
that he, the said T , did borrow and receive froin ohe X~
Y. 2= , then a coxswaln, now & seaman, first” claSs, 0. S. xC"oasst
Guard, servmg on board said’ vessel sney’ of, the amount of elghty
dollazs’ ($80.00). '

" SPECIFIOATION | 10. . s RERR Y

"Inthat T— = U. A% ‘ now a quartermaster, ‘first class, . S.
Coast Guard, while s0 servmg on board the U. S. Coast Guard cutter
havmg, on or about Aprll 90, 1929, ¢ on board' sald vessel made
an agreement with one W- X. Y , then a seaman, seeond
class, U. S. Coast Guard, Whereby it was agreed 'that he, the said
V- , would loan the said Y. a sum of about two dollars
($2.00), and he, the said Y———, would pay the said V a
sum. 6f about four dollars.($4.00), for and in consideration of said -
loan, did, at the time and place aforesaid, without permission from
his.commanding officer, pursuant to and with the intention of thereby
obtaining profit in accordance. with said agreement, loan the said
Y -'the sum. of about two dollars’ ($2.00). ¢ - =+ - a.

SRECIFICAT;ON 1L

. In that C D. E —,.now a fireman, first class,: U.:S.
Coast Guard, -while so servmg on. board the U. S. Coast Guard
cutter - , did, on or about February 28, 1922, on. board said
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ship, it not-being necessary to the proper performance of his duty,
willfully, knowingly, and without proper autheérity, have coneealed
about his person a deadly and dangerdus weapon, namely, a-sandbag.

 SPECIFICATION 12,

‘Inthat Fer—H. G —, now a lieutenant, U. S. Coast Guard,
whilé so serving on-board the U. S. Coast Guard cutter , did, on
or‘about June 7, 1921; in the city of - , ———, while talking with
one Jiu— J, K=o, then an ensign, U. S. Coagt Guard, serving
on board thé U. S. Coast Guard cutter —, tonderning one L———
M. N-ii— then & commander, U. S. Coast Guard, commanding the
said - U. S: Coast Gmard cutter ————, state to.the said K .
“ Captain N isa * * *” .eof wordsto that effect, meaning
and intending thereby the said Commander N— , well knowing
and intending the said languagé to be such as would tend to diminish
the confidence in and respect due to the said Commander N- ,
the supenor m command of the said Ensign K

L SPECH‘ICATIO‘I 13.

In thatA “ B C -, NOW & heutenant U. S. Coast Guard,
having, whlle 0 servmg in the U. 8. Coast Gua,rd, in a letter dated
December 17 1915, from the Commandant of the Coast Guarcf, been
dlrected to explam his failure to proceed to , ,in accord-
ance with an order of the Commandant of the Coast Gua.rd dated
November 15, 1915, did, on or about December 29, 1915 at y
, Write, send, and publish atid cause to be sent and published -
to the Commandant of the Coast Guard a letter, in tenor as fol-
IQYZS':q G "‘,5’) which said letter contains contemptuous and

RN

pectfuf wor({s of and. agamst the Commandant of the Coast

.......

Guard, namefy, the words “* * *" and violates the respect
due from h1m the sald C———— to the Commandant of the Coast
Gua.rd

; ‘ SPECI]:ICAI‘ION 14. » o )
' 'In that D~————E. F- , NIOW 2. heutenant U. S Coast Guard,
while ‘so:-serving on board the U. S. Coast Gaard: cutter- ,
was; on or about September 1, 1915, on. board said ship, from previous
indulgence in intoxieating Iiquors, incapacitated for a proper per-
formance of his duties to such an extent as to necessitate his being
placed on the sick list.

SPECIFICATION 15.

"In that G - = H, T , & lieutenant, U. S. Coast Guard
while 50 serving at the otﬁce of t"he comma,nder of the ‘Divi-
sion, U.' 8. Coast Guard, at - , , did, on ‘or about May 12,

76



CHARGES AND SPECIFICATIONS. SEC. 208,

1921, in said city, call up the U. S. Public Health Service oflice over
the telephone, and did falsely represent and state to the person
answering said telephone at said U. S. Public Health Service office,
in effect that there was an emergency stretcher case at the
Hotel, in said city, and that he; the said T , wanted the am-
bulance at said hotel right away, whereas in truth and in fact as
he, the said T , well knew, there was not an emergency stretcher
case at said hotel, and he, the said T , then and there willfully
and falsely misrepresented as aforesaid, in order to obtain said
ambulance for his own personal use.

SPECIFICATION 16.

In that J 1061 , now a seaman, first class, U. S. Coast,
Guard, while a coxswain in the U. S. Coast Guard, serving on board
the U. S. Coast Guard cutter , well knowing that said ship was
due to sail on or about August 20, 1921, did, on said date, without
authority, deliberately and willfully, in order to avoid duty thereon,
miss said ship when she sailed as aforesaid.

SPECIFICATION 17,

In that M N. O , now a coxswain, U. S. Coast Guard,
while so serving on beard the U. S. Coast Guard cutter A. 5
well knowing that he, the said O , was a member of a draft of
men due to be transferred from said ship to the U. 8. Coast Guard
cutter B , did, on or about September 4, 1922, willfully and de-
liberately, and without permission from proper authority, absent
himself from his station and duty on board the said ship, in order
to avoid said transfer to the said U. S. Coast Guard cutter B 2

SPECIFICATION 18,

In that P Q. R- , now a surfman, U. 8. Coast Guard,
while so serving at Coast Guard Station, ——, ;- hav-
ing on or about August 23, 1921, become justly indebted to one
S (Rl , in the sum of seventy-five dollars ($75.00), and
said debt being thereafter due and owing said U (and he, the
said R , having paid in part payment of said debt, to said
U , on or about December 30, 1921, the sum of five dollars
($5.00), and being on or about December 30, 1921, still justly in-
debted to the aforesaid U- in the sum of seventy dollars
($70.00), the balance due on his said debt after the aforesaid pay-
ment) did, although often requested by said T to pay (said
balance of) said debt, neglect and fail to pay to said U the
amount of the aforesaid (balance of said) debt, or any part thereof
and has ever since continued in such neglect and failure.
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SPECIFICATION 19.

In that B €D , now a chief yeoman, U. S. Coast
Guard, while so serving at the office of the commander ¢f the
Division, U. S. Coast Guard, : , did, on or about March
1, 1922, in the city of ; , induce one B F. G-

of Norfolk, Virginia, to cash a check drawn by him, the said D
upon the Bank of Berkley, in the sum of ten dollars ($10.00) ; and
he, the said D , well knowing that he did not have at the time
of drawing said check sufficient funds on deposit in said bank to pro-
vide for its payment, did thereafter wholly neglect and fail to pro-
vide therefor, and did allow said check, upon presentation at said
bank, to be dishonored because of the fact that he, the said D-
had at that time insufficient funds on deposit in said bank tc provide
fol its payment.

SercIFICATION 20.

ATn' that'H: 1825) , now a lieutenant commander, U. S
Coast Guard, while so serving on board the U. S. Coast Guard cut-
ter , having become justly indebted to the United States in the
sum of twenty dollars ($20.00), did, on or about July 13, 1921, on
board said vessel, induce the pay clerk on board said vessel to accept
as payment of said indebtedness a check, numbered one hundred and
twenty-seven, dated 13 July, 1921, draWn by him, the said .J-
upon the National Bank of pavable to the order ot
, in the sum of twenty doll.ns ($20.00) ; and he,
the sald J y well knowing that he did not have at the time of
drawing said check sufficient funds in said bank to provide for its
payment, did thereafter wholly neglect and fail to provide therefor,
and did allow said check, upon presentation at said bank, to be dis-
honored because of the fact that he, the said .J- , did not have at
that time sufficient funds on deposit in said bank to provide for its
payment.

SPECIFICATION 21,

In that K L. M , now a chief boatswain’s mate, U. S.
Coast Guald while so serving on board the U. S. Coast Guard cut-
ter ——, having become ]ustlx 111(1ebted to one N OSR

then ploprletor of the Hotel, , —, in the sum of
ninety dollars ($90.00), d1d on or about November 1, 1921, in said
c1ty, 1nduce the said P— , to accept as payment of said indebted-
ness a promissory note, in tenm as follows: “* * *% pjade and
delivered by the said M- to the said P . and he, the said
M , well knowmg that he did not have at the time of making
said note sufficient funds on deposn', in sald bank to prov1de for its
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payment, did thereafter wholly neglect and fail to provide therefor,
and did allow said note, upon presentation for payment at said
bank by the said P on December 14, 1921, the date of its ma-
turity, to be dishonored and protested because of the fact that he,
the said M , had at that time no funds on deposit and to his
credit in said bank to provide for its payment.

SPECIFICATION 22,

In that C D: E , Foo* o * 1 did, on or about February
19, 1922, on board said ship, referring to one F G. H i
then a chief boatswain’s mate, U. S. Coast Guard, attached to said
ship, say, in the presence of one or more other enlisted men of the
Coast Guard, “ We’ll get H: yet and make him pay for what
he has done,” or words to that effect, meaning thereby that he would
compromise or otherwise injure the said H in retaliation for
an act or acts performed by the said H in the execution of the
duties of his office.

SPECIFICATION 23,

In that I J. K , ¥ * * did, on or about August 30,
1921, with intent wrongfully to take on board said ship two bottles
containing intoxicating liquor, conceal said bottles containing intoxi-
catlng liquor as aforesaid upon his person and did then at the city of
: : , board a shore boat with the intention of thereby and
therefrom bomrdan‘ said ship, and he, the said K , not having
proper authority to take said intoxicating liquor on board said ship
for medicinal purposes, did therein and thereby, then and there,
wrongfully attempt to take on board said ship intoxicating liquor.

SPECIFICATION 24.

In that L M. N——, * * * haying, on September 4,
1921, been regularly detailed as quartermaster of the watch on board
said vessel, on the 8 p. m. to midnight watch on said date, did, on
said date, on board said vessel, willfully, knowingly, and without
proper authority, exchange the said 8 p, m. to midnight watch for
the midnight to 4 a. m. watch on September 5, 1921, with one
0) 180 4 quartermaster, first class, in the U. S. Coast
Guard.

SPECIFICATION 25.

In that V- W. X -, ¥ % % did, on or about-May 19,
1922, at said station, wrongfully and knowingly attempt to dispose
of three suits of underwear, of the total value of about twelve dollars
($12.00), property of the United States intended for the Coast Guard
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Service thereof, which said underwear had been furnished him, the

said X , for use in said service, by offering to give said under-
wear to one X Z. A , & civilian.

: SPECIFICATION 26.
* In that B- - C. D , nOw a mess attendant, second class,

U. S. Coast Guard, while so serving as a prisoner in the brig on board
the U. S. Coast Guard cutter , having, on or about December 8,
1921, been lawfully ordered by one E- F. G , then a chief
boatswain’s mate, U. S. Coast Guard, who was then and there, in
the execution of his duties, acting as guard of the said brig, as he,
the said D , well knew, to take off his, the said D s,
clothes for a strip search, did, then and there, refuse to obey, and did
willfully disobey the said lawful ‘order of the said G-

SPECIFICATION 2T7.

In that K L. M —, * * * having on or'about August
21, 1921, received a letter addressed to him by the Commandant of
the Coast Guard in tenor as follows: “ * * . did, notwithstand-
ing the lawful order of the Commandant of the Coast Guard con-
tained therein, immediately to acknowledge the receipt of said letter,
willfully, wrongfully, and without proper authority neglect and
tail, and has ever since neglected and failed, to make such acknowl-
edgement, and did therein and thereby willfully disobey the said
lawful order of the Commandant of the Coast Guard.

SPECIFICATION 28,

In that D E. F , now a surfman, U. S. Coast Guard,
while so serving at the Coast Guard Station, did, while on
watch duty in the lookout of said station, from 7.30 p. m. to 10 p. m.,
July 22, 1923, sleep on watch.

SPECIFICATION 29,

In that A B.C , alias D E. F , NOW a sea-
man, first class, U. S. Coast Guard, did, on or about October 21, 1922,
on board the U. S. Coast Guard cutter b )

procure himself to be accepted and did fraudulently enlist as a sea-
man, first class, in the U. S. Coast Guard, under the name of
D— B B , by falsely representing that he had had no
previous service in, and had never deserted from, the U. S. Navy,
and by deliberately and willfully concealing from the enlisting officer
the fact that he had, on or about February 7, 1920, under the name
and rating of A B. C- , apprentice seaman, deserted and
was a deserter at large when, except for such misrepresentations and
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concealment, he would not have been enlisted ; and furthermore, that
he, the said C , alias F° , has since said enlistment received
pay and allowances thereunder. '

209. Fraudulently signing voucher.—

Charge—Fraudulently signing voucher.

Elements—This article does not relate to personal claims against
an officer of the United States, but to claims against the United"
States made to such officer or otherwise. It is not necessary that the
claim be allowed or paid nor that it be made by the person to be
benefited by the allowance or payment. The claim must be presented
or eaused to be presented with knowledge of its fictitious or dishonest
character. This does not include claims, however groundless they
may be, that are honestly believed to be valid, nor claims that are
merely presented negligently or without ordinary prudence, but it
does include claims presented by a person who has the belief of the
false character of the claim that the ordinarily prudent man would
have entertained under the circumstances.

The claim must be presented to some person having authority to
approve or pay it. False and fraudulent claims include not only
those containing some material false statement, but also claims that
the person plesentmo knows to have been pald or for some other
reason knows he is not authorized to present or receive money on.

Where an officer knows that a certain duly assigned pay account
of his is outstanding and that the assignee can collect on it if he
chooses to do so, it is no defense to a charge against such officer of
presenting for payment a second account covering the same period
as the assigned account that the second account was presented relying
on the assignee’s statement that he would not present the first. But
where the accused has good grounds to believe and actually does be-
lieve when he presents the second account that the assigned account
had been canceled or surrendered by the assignee, his presentation of
the second claim does not constitute this offense. A cancellation or
surrender of the first account after the presentation of the second
account is, of course, no defense to the charge.

Signing and pr esenting to a disbursing ofhcer or disbursing agent
a false voucher, knowing it to be false, is an example of an offense
under this palagmph.

The signing of any voucher and presenting it to any authorized
officer of the Government for payment, knowing such voucher to be
false in any particular, is another example of an offense under this
paragraph.

Lesser included offenses: Violating lawful regulation issued by
the Secretary of the Treasury; Scandalous conduct tending to the
destruction of good morals.
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SAMPLE' SPECIFICATION.
OILarge —Fraudulently s1gnmg voucher '

SrEcmmATmN

- In. that. A- - B.. C———- now. a heubenant (]umor grade),
-U. 8. Coast Guard, while.so-serving on board the U. S. Coast Guard
Catter , having signed a voucher for subsistence a.llowance
and rental - allowance for dependents, made .out to “A. ‘B.
C———, lieutenant (junior: grade), U. S. Coast Guard,” for the pe-
riod from May 1 to 81, 1923, for the amount of one hundred: fifty-six
dollars and. forty-seven. cents;:($156.47), bearing thereon a false rep-
resentation. in tenor as .follows: “ That the: charges.-for dependents

are:claimed because of :my wifé, M——— O.-C " -and he, the
said :A~——— B. C , not being married, -and. well knowing that
the said M———0; C- — was not his wife, did, on or about June

3, 1923, on board said cutter, willfully, falsely, and with. intent thereby
to deceive, present said -voucher, bearing:thereon the said false rep-
resentationy to the commanding officer of said cutter for certification,
and: did,. by. means: of said voucher and said. false representation
thereon, deceive, and.fraudulently obtain from the disbursing officer
on board said cutter, during said. period, the total sum.of one.hun-
dred fifty-six dollars and forty-seven cents ($156.47), in lawful
money :of the United States, the property of the United States, in-
tended :for:the Coast Guard Service, and did, during said penod on
board sald cutter, approprlate the same to his own use.
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ete. '

297. Memoranda i.n ev1dence

'998. Comparison of handwriting.
.299. When .a document is not in the

hands of the party desiring to

. introduce it. Has
300: In " eommection: with makmg “up

the record

Article,

308. Same: Appended to record.

309. Officers who are authorized to
administer oaths.

©1'810. Affidavits.

8. Former feéfimdpé,u.ff,

Article. . - ' ERE

816 ‘Same'! Befeve a board When given
under oath. -

317. Same: Before a board"Whm nbt
viven under oath.

"818. Same’ Introduction of.

ParT VI. COMPETENCE OF EVIDENCE: QTHER RuULES. o
PRI S . ot e R :

~ 1. Opiion

Article, . | .

321. Opimon evidence .

822, Distinction between fact and opin-
ion.

328. Bxceptions to the rule that wit-
nesses can not state opinions.

evidence.

Article. ! v

324. Opiaions. arising f.rom faots Uf
daily observation . and. .experi-
ence forming the basis of con-
clusions of fact.

325. Opinions as to handwriting,

326. Opinions of experts.

327. Same: Hypothetical questions.
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-GHAPTER VL ..,

o 2. Real evidence.. .

Article. L
329. Real evxdence Deﬁned

) i

} Article.

330.” Same : 'Requls1tes of,

8 Whether the evidence 8 mcampetent on. account-of. chm acter or cir ewmstanoes

Arﬁcl_a '_
33 . Ewdence mcompetent on account
! of character or cu‘cumstances

384, Compeliing accused to cximmate
himself,
335. Testlmony of an aecomphce )
336 Member or omcxal prosecutor or
" redorder as a witness.”

. 'Parr VIL. ATTENDANCE AND EXAMINATION OF WITNESSES,

1. Atteéndance of'wimeasea;' BRCIE

Article.

344. Persons amenable to seruce Qs
witnesses. :

345. Summoning witnesses

" 846. Same: Witness who i8 in“naval |

or military service.

T2

IR Ch e of partws

Arficle,

337. Testimony of husband and wnfe

338. Testlmony of counsel )

339, Testlmony of medical otﬁcers

340. Testimony of children _' oo

341_ Testimony of w1tnesses mentallv
’ deficient.'

342, Witnesses before Coast Guard
o courts generally competent

Alticle : ’

| 847. Same: Wxtnesses .as to cha,racter
or-.as experts: not to- be” sum-
moned at Government expense.

848. Same: Witnesses for defense.

349. List of witnesses.

350. The court may-direct the. summon-
ing of thnesses [

. .. Privilege.

Article.

863. Privilege of witness in not an
swering particular questions.

364. Same: The accused. S

365. Request. that witness be 1equired
to answer.

366. - Privilege. .is personal

' 3 General course- of:

Article,

371. Order for mtroduction of evi-
" dence.

372. Rebuttal.

373. Surrebuttal. o

374 ‘Witnesses examined apart from

. each other.

BT PO

Article.

367. How privilege is claimed.

368. Rule for deciding whether wit-
ness should answer the ques-
tion ' 'when privilege .on -the

- ground of -self- incrimination is
. clalmedA ' :

presentiny emden ce.

Article, .

375. Objectlons to witnesses.

. 876.- Objections to questions or testi-
mony.

877. Order for examination of wit-
nesses.
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4. Direct examination.

Article.
380. Direct examination or examina-
tion in chief.

Article.

385. Double questions.

386. Questions calling for opinion or
conclusion of witness should
not be allowed.

387. Refreshing recollection.

388. Supplementing recollection.

5. Cross-examination.

381. Identification of accused.
382. Leading questions.

883. Same: Illustrations.
384. Same: When allowed.
Article

391. Cross-examination.
392. Limitations on cross-examination.
393. When answer is conclusive.

Article.
394. Cross-examination of accused.
395. Contradictory statements.

6. Redirect and recross-examination and examination by the court.

Article.
808. Redirect and recross-examination.
399. Examination by the court.

7. Rules peculiar to Coust

Article.

403. Questions to witness to be in
writing. ‘

404. Parties and witnesses before
hoard of inquiry.

405. Authority of Coast Guard courts
to punish contempts.

406. The president may caution a wit-

ness.

Article.

400. Further examination of witness
‘to be allowed after examination
by the court.

Guard courts and boards.

Article.

407. Procedure when  witness
charged with contempt.

408. Verification of testimony.

409. Manner of correcting testimony.

410. Witness shall be warned not to
converse upon matters pertain-
ing to the trial.

is

8. Credibility and impeachment of « witness.

Article.

415. Impeachment of a witness.

416. Impeachment by proof of contra-
dictory statements.

417. What credibility consists in.

418. Attacking general credibility of
a witness.

Article.

419. Proof of character by general rep-
utation.

420. A party may not impeach his
own witness—Exceptions.

Parr VIII. WEIGHING KEVIDENCE—JUDICIAL NOTICE—PRESUMPTIONS—EVIDENCE
IN AGGRAVATION OR EXTENUATION.

1. Weighing evidence.

Article.

423. What evidence may be considered.

424. Weighing evidence.

425. Weight of evidence as affected
by the number of witnesses.

Article. 3

426. Weight to be given testimony of
the accused.

427. Weight of board of inquiry pro-
ceedings as evidence.

428. Cumulative evidence
sary.

unneces-
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-8, Judiclal notice,
Article,
~ 480. Judicial notiee. -~
L '3. Presumptions.

Article. ‘ ‘ ‘ } . Article. )
432, Presuniptions. . 434. Same: Conclusive,
433. Same: Rebuttable. '

4. Evidence in aggravation or extenuation.

Article. " Article.
436. Plea of guﬂty does not exclude | 438. Plea of gullty does not exclude
: evidence for the prosecution.’ evidence for the defense _
_437. Accused may cross-examine. 439. Official prosecutor may eross:
: _examine.

PART I NATURE oF' EVIDENCE

221 Emdence deﬁned ~—Evidence is that Wthh tends to prove or dis-
prove any matter in question, or to influence the belief respecting it.
It includes all the means by which any alleged matter of fact, the
truth of which is submitted to investigation, is established or dis-
proved.: That which is legally submitted to a jury, to emable them
to decide upon the questions indispute; or the issue, as pointed out
by the pleadings, and distinguished from all comment and argu-
ment. Evidence as defined by Blackstone s1gn1ﬁes that Whlch demon-
strates, makes clear, or ascertains the truth of the very.point in
issue, either on the one side or on the other. It is any matter of fact,
the effect, or tendency,.or design of which is to produce in the mind a
persuasion, affirmative or disaffirmative, of the existence of some of
the matter of fact. = . . :

222, Direct and ciroumstantial evidence.—Direct eV1dence ten.ds dl-
rectly to establish a fact in issue; circumstantial evidence tends to
establish a fact from which the fa.ct in issue c¢an be inferred.

223, Weakness of circumstantial evidence.—Circumstantial evidence
is not an inferior or secondary kind of evidence. It is frequently
better than direct evidence. ' Its weakness lies'in the fact that cir-
cumstances may be very strong against an innocent man. In a case
depending on circumstantial evidence the court, in order to convict,
must find the circumstances to be satisfactorily proved as facts, and
must alse find that these facts clearly and unequivoeally imply the
guilt of the accused and can not reasonably be reconmled with any
hypotheses of His innocence.

. 224, Strength of cucumstantml evidence.—Circumstantial evidence is
less subject to bias than direct evidence. In most Coast Guard trials
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the witnesses will ordinarily be closely associated with the accused—
for example, as his shipmates—and their minds are generally bound
to be biased in one way or the other.

225. Illustrations of good and bad circumstantial evidence.—The ac-
cused is charged with stealing clothes from the locker of another
man. The following circumstances are not admissible as circumstan-
tial evidence:

(@) The accused is very much disliked by his shipmates.

(6) A number of thefts have taken place on board the ship, and
the general belief in the ship is that he was connected with them.

(¢) He was tried once before for larceny of clothes and was con-
victed. ¢

(d) He is suspected of being a deserter from a foreign navy.

(e¢) He belongs to a race or enlisted in a locality that does not
entertain very strict notions of right and wrong as to the manner of
acquiring possession of property.

But the following series of circumstances should be admitted in
evidence:

(#) The clothes were taken while the owner was at drill, and there
was no one known to have been around the locker.

(¢) The accused was not at drill, but was detailed as mess cook.

(k) He was absent from his duty as mess cook a short while dur-
ing the time when the clothes disappeared.

(¢) One of the articles stolen was found in the locker of the ac-
cused.

(7) The accused was known to be without money the day before
the larceny, and that evening left the ship with a bundle under his
arm and was seen to enter a certain house and the same night had
money in his possession.

(%) Upon the house being searched the next day most of the miss-
ing clothes were found there.

(7) The person found in the house identified the accused as the
one from whom he had purchased the missing clothes.

226. Rules of evidence governing Coast Guard courts and boards, how
determined.—Evidence consists of matters of fact bearing on the is-
sues of the case. But not all matters of fact may be received and
considered. From centuries of experience the courts have deter-
mined that certain kinds of evidence are too untrustworthy even to
be considered and are harmful as tending to prejudice. Rules of
evidence have therefore been developed excluding such kinds of
evidence. No statute, other than section 3 of the act of May 26,
1906, lays down rules to govern Coast Guard courts and boards.
The rules governing such are made by the Secretary of the Treas-
ury and are published herein and in amendments hereto. These
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‘rules, in so far as the Coast Guard is concerned, are binding upon
Coast Guard courts and boards.

When a board of investigation is not required by its precept to
take testimony under oath, the record of such board can not be in-
troduced as evidence in a subsequent proceeding.  Therefore a
‘wider latitude-is permissible and the rules of evidence need not be
strictly observed; the function of such a board being solely to
obtain information for the convening and higher authority.. The
same rule applies to an investigation not under oath made by an in-
vestigating officer or clerk.

If a question of evidence which can not be determined by a ref-
erence to the above rules confronts a court, it should then look
to the rules of evidence applied by the Federal courts and follow the
same if applicable. - The court, in the absence of an authoritative rule
on any specific point, should apply, as far as possible, the fundamen-
tal principles of evidence and the dictates .of reason and justice

in determining the particular point at issue, and may thus arrive

at its conclusion with the assur ance that the chance of error is re-
duced to a minimum.

227. Members must.determine according to the evidence.—The oath
taken by members of general and minor courts requires them to try
and determine “ according to the evidence ” the matter before them;
that taken by the members of a board-of:inquiry requires them:. to
examine and inquire “ according to the evidence ” the matter before
them. A deck court, although the officer does not take such an oath,
will also determine the matter before it solely on the evidence in the
case, and no evidence should be admitted before a deck court that
is not also admissible before a general or a minor court. Every
item of the evidence must be introduced in open court, and it would
be ‘seriously irregular and improper for any member of the court
to convey to other members, or himself to consider, any personal
information that he possessed as to the merits of the case or the
character of the accused.

Parr II. Proor IN GENERAL.
1. What is to be prbved.

229. The issuési—A Coast Guard court is-a criminal court. In
every criminal case the burden is on the prosecution to prove, by
relevant evidence, (@) that the act charged:was really committed,
(b) that the accused committed it, and (¢) that the accused had the
requisite criminal intent at the time. These three facts broadly con-
stitute the issues.in the case. - Incidental issues will be formed: by
the necessity for proof of the essentials of'an offense. Not only the
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allegations set out in the charges and specifications, but the com-
ponent parts of such allegations as well, raise the issues to be decided.
For instance, in a case of theft, where it is charged that the accused
“did feloniously take, steal, and carry away” certain articles of
ralue, the component parts of the allegation not specifically set out
are that such articles were taken (@) fraudulently and (&) with
felonious intent of permanently depriving the owner of them.

230. Proof that the act was really committed.—The corpus delictz, so
‘alled, or the fact that the alleged criminal act was committed by
some one, is a separate fact to be proved. It may be proved by proper
circumstantial evidence. The rule with regard to proof of the corpus
delicti proceeds from the reason that the general fact without which
there could be no guilt, either in the accused or in anyone else, must
be established before anyone can be convicted of the perpetration of
the alleged criminal act which caused it; as, in cases of homicide
the death must be shown, in theft it must be proved that the goods
were lost by the owner, and in arson that the house had been burned ;
for otherwise the accused might be convicted of murder when the per-
son alleged to be murdered was alive, or of theft when the owner had
not lost the goods, or of arson when the house was not burned. But
where the general fact is proved the foundation is laid and it is com-
petent to show by any legal and sufficient evidence how and by whom
the act was committed, and that it was done criminally.

The doctrine of corpus delicti applies particularly to such offenses
as homicide, and the strictness of the rule is relaxed in minor of-
fenses.

In many Coast Guard court cases an omission, not an act of com-
mission, constitutes the offense charged. To such cases the doctrine
ot corpus delicti has no application. (See art. 260.)

231, Proof that the accused committed the act.—There must first be
proof that the person in court as the accused is the person named in
the charges and specifications. This may be established from his de-
scriptive list or by testimony of those who know the accused by name.
It must then be shown that the person in court as the accused was
the person who did the act specified and to which the testimony of
the witness will refer. It is patent that identity must be very clearly
proved, for no injustice is worse than that of convicting an innocent
person by reason of mistaken identity.

232. Proof that the accused had the requisite criminal intent at the
time.—In respect to the element of intent, crimes are distinguished as
follows: Those in which a distinet and specific intent, independent
of the mere act, is essential to constitute the offense, as theft, deser-
tion, and mutiny, etc.; and those in which the act is the principal
feature, the existence of the wrongful intent being simply inferable
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therefrom, as sleeping on post, drunkenness, neglect of duty, etc.
In cases of the former class the characteristic intent must be estab-
lished affirmatively as a separate fact; in the latter class of cases
it is only necessary to prove the unlawful act, for every man is pre-
sumed in law to have intended to do what he actually does, and the
burden of proof is upon him to show the contrary. (See art. 239.)

233. Same: Drunkenness as showing absence of intent.—It is a gen- -
eral rulé of law that voluntary drunkenness is not an excuse for
crime committed in that condition. But the question whether or not
the accused was drunk at the time of the commission of the criminal
act may be material as going to indicate what species or kind of
offense. was actually committed. Thus, there are crimes which can
be consummated only where a peculiar and distinctive intent or a
“conscious deliberation or premeditation has concurred with the act
which could not well be possessed or entertained by an intoxicated
person. In such cases evidence of the drunken condition of the party
at the time of the commission of the alleged crime is held admissible,
not to excuse or extenuote the act as such, but to aid in determining
whether, in view of the state of his mind, such act amounted to the
specific crime charged or which of two or more crimes similar but
distinguished in degree it really was in'law. Thus, in cases of such
offenses as. larcény, robbery, b‘urglary, and passing counterfeit
money, which require for their commission a certain specific intent,
evidence of druhkenness is admissible as indicating whether the
offender was capable of entertaining this intent or whether his act
was anything more than a mere battery, trespass, or mistake. So,
upon - an indictment for murder, testimony as to the drunkenness of
the accused at the time of the killing may ordinarily be admitted as
indicating a mental excitement, confusion, or unconsciousness incom-
patible under the circumstances of the case with premeditation or-a
deliberate intent to:take life and as reducing the crime to the grade
of manslaughter. On'the other hand, where, to constitute the legal
crime, there is required no peculiar interit——no wrongful intent other
than that inferable from ‘the actitself—as in cases of assault and
‘battery, rape or arson, evidence that the offender was intoxicated
would, strictly, not be admissible in defense. The fact of the drunk-
enness of the atcused, as indicating his state of mind at the time of
the alleged offense, Whether it may be considered as properly affect-
ing the issue to be tried, or only the measure of punishment to be
adjudged ‘in the event of conv1ct10n, is'in practlce always adm1tted
in evidence. " -

284. Samé: Negligence supplymg' intent.—The degree of care 'and
caution to avoid mischief required to save from criminal responsi-
bility one who accidentally kills another is that which a man of ordi-
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nary prudence would have exercised under like circumstances; mere
slight negligence, with no intent to do harm, under such circum-
stances that it could not reasonably be supposed that injury would
result, does not furnish a foundation for criminal responsibility for
a resulting death. The degree of negligence necessary to support
criminal liability must be gross and culpable.

2. Burden of proof.

236. Burden of proof.—The law presumes every man innocent of
crime. The prosecution has in each case the burden of overcoming
this presumption. The accused’s guilt must be established by sub-
stantive proof. By the plea of not guilty every element of the
crime specified is debated, and the prosecution must affirmatively
prove it, even though it be a matter of negative averment in the spec-
ification, proof of which is peculiarly within the knowledge of the
accused. The burden of proof mnewer shifts to the accused. Tt is
immaterial that the accused sets up a defense by way of justification
or execuse, as inganity, or an alibi.

237. Same: In collateral issues.—In collateral issues arising in the
course of the trial as to the competency of witnesses, the admissibil-
ity of testimony, and the like, the burden of proof rests upon the
party who alleges incompetency or objects to the admission of partic-
ular testimony.

238. Prima facie case.—Prima facie and sufficient evidence are syn-
oenymous. A prima facie case is one which is established by suf-
ficient evidence and can be overthrown only by rebutting evidence
adduced on the other side; that amount of evidence which would
be sufficient to counterbalance the general presumption of innocence,
and warrant a conviction, if not encountered and controlled by
evidence tending to contradict it, and render it improbable, or to
prove facts inconsistent with it.

239. Burden of proceeding.—A prima facie case has no effect on the
burden of proof. It shifts the burden of going forward or of pro-
ceeding, because if the accused does nothing he will be convicted.
This burden of proceeding is sometimes loosely called the burden
of proof but is really something very different. The question for
the court at the end of the trial remains “ Has the guilt of the ac-
cused been proved beyond a reasonable doubt?” and not “Has the
accused proved his defense?”

3. Degree of proof required.

241. Proof beyond a reasonable doubt.—If there is a reasonable doubt
as to the guilt of the accused he must be acquitted. If there is a
reasonable doubt as to the degree of guilt, the finding must be in a
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lower degree on which there is no doubt. If any member entertains
a reasonable doubt as to the guilt of the accused, it is his duty not
to consent or be influenced for the mere sake of unanimity. In
making its finding the court must strictly observe the rule that it
must reach its conclusion solely from the evidence adduced. “TIt is
not necessary that each particular fact advanced by the prosecu-
tion should be proved beyond a reasonable doubt; it is suflicient to
warrant conviction if, on the whole evidence, the jury are satisfied
beyond such doubt that the accused is guilty.”

242. Reasonable doubt defined.—By reasonable doubt is meant “an
honest, substantial misgiving generated by insufficiency of proof.
It is not a captious doubt. not a doubt suggested by the ingenuity
of counsel or jury and unwarranted by the testimony, nor is it a .
doubt born of a merciful inclination to permit the defendant to
escape conviction nor promoted by sympathy for him or those con-
nected with him.” “Proof beyond a reasonable doubt is not proof
to a mathematical demonstration. It is not proot beyond the possi-
bility of a mistake.” “A reasonable doubt is a doubt based on
reason, and which is reasonable in view of all the evidence. And
if, after an impartial comparison and consideration of all the
evidence, you can candidly say that you are not satisfied of the de-
fendant’s guilt, you have a reasonable doubt; but if, after such im-
partial comparison and consideration of all the evidence, you can
truthfully say that you have an abiding conviction of the defendant’s
guilt, such as you would be willing to act upon in the more weighty
and important matters relating to your own affairs, you have no
reasonable doubt.” A “moral certainty ” of guilt persuaded by the
proof calls for conviction. When such has been established, a court
can no more properly acquit than could it conviet when there has
been an insufficiency of proof.

Part ITI. REeLEVANCE OF EVIDENCE.

244. Distinction between relevance and competence.—Evidence to be
admissible must be regarded from two standpoints: First, the
standpoint of subject matter, and, second, that of form. Relevant
evidence is evidence the subject matter of which relates to the issues.
(See art. 229.) But in a legal sense, to be relevant, evidence must
relate sufficiently to warrant the court taking time to hear it. Com-
petent evidence is evidence complying with the rules of law as to
form irrespective of subject matter; it is evidence offered in a form
which the courts will admit.

245, Degree of relevance required.—This depends largely on each
particular case. Roughly the principle may be stated: Those mat-
ters are admissible which are not trivial and which are more likely
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to help toward the correct decision of issues of fact than to mislead.
Matters which have only a slight or conjectural bearing on the
issues are inadmissible, especially if they be such as may create
prejudice. A close relation between the evidence and the issues
should be at all times enforeced. J

246. Same: Illustration.—An accused was charged with * Scandal-
ous conduct tending to the destruction of good morals.” The official
prosecutor sought to introduce into evidence everything of a scandal-
ous nature concerning the accused whether alleged in the specification
or not. It was held that the drawing of the specification under the
charge of *““Scandalous conduct tending to the destruction of good
morals” in the case in question can in no wise sanction the introdue-
tion of any evidence other than that necessary to establish the al-
legations set torth in the specifications. It is an elementary principle
of law that only the evidence which tends to prove the allegations
made is relevant to the issue, and the statement of the official prosecu-
tor in the case in question that “everything that happened to the
accused, though not pertaining to this specification, is a matter that
should come before the court” is clearly in contravention of the
established law.

EvipENcE—WITNESSES.

247. Evidence of similar facts—When the analogy is so close that
differences are practically eliminated, evidence of similar facts may
be allowed. If A were arrested for breaking the speed limit, evidence
that he had on that same day broken the speed limit at a point 2
mile away would be inadmissible. But evidence that he was going
50 miles an hour at another point close to the one in question a
moment before would be admissible if there were no crossing or
obstruction between the two points. There is a reasonable proba-
bility that the speed was maintained. Thus, also, in a case involving
drunkenness it can not be shown that the accused was often drunk
at prior times (except in rebuttal of the accused’s evidence to the con-
trary), but it may be shown that he had been drinking a short time
before that specified. In one case A was charged with offering a
bribe to a councilman. KEvidence was admitted that a year before
A had bribed a clerk in the legislature. On appeal the convietion
was set aside, the upper court holding the inference that because &
man once commited the same crime he would be likely to do it again
as too inconclusive to be allowed.

248. Evidence of similar acts to show intent or motive.—In cases re-
quiring a specific intent evidence of similar acts previcusly done by
the accused may be admissible to show the intent or motive with
which the other act was done. In an English case a man was tried
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for pawning an imitation diamond as genuine. Evidence that he
had shortly before tried to pawn other false articles was admitted.

249. Evidence of character.—The conduct record of the accused, in-
troduced after the finding, is not evidence, as it does not aid in de-
termining matter of fact, and nothing in this section applies to it.
(See art. 250.) The prosecution may not evidence the doing of the
act by invoking the accused’s bad moral character. This forbids
any resort to his bad character in any form, either by general repute
or by personal opinions of witnesses. The accused himself may,
however, introduce evidence of his own good character and this is ad-
missible. If the case is very close the previous good character of the
accused may be sufficient to raise a reasonable doubt that he com-
mitted the offense charged in this instance. But it is his good reputa-
tion and not necessarily his good character of which he may introduce
evidence. Such evidence must be as to general reputation; particu-
lar acts of merit are not admissible. The reputation oftered must
relate to the kind of offense for which the accused is being tried.
Thus if the charge is falsehood it would be immaterial that the ac-
cused’s reputation as a peaceful man was good. The accused having
offered evidence of his good reputation, the prosecution may offer
evidence in rebuttal as freely as to any other kind of evidence of the
defense, and it is the official prosecutor’s duty to do this whenever he
has knowledge of any such evidence.

250, Character evidence in mitigation.—The so-called character evi-
dence offered in mitigation is properly not evidence if it does not
directly bear on the issues. Thus offered, it is given a wide latitude;
it need not be limited to general good character, but may include
particular acts of good conduct, bravery, ete.; it need have no refer-
ence to the nature of the charge, but may exhibit the reputation or
record of the accused in the service for efficiency, fidelity, subordina-
tion, temperance, courage, or any of the traits that go to make a
good officer or enlisted person. Such evidence is, of course, clearly
irrelevant, but is admitted out of extreme fairness to the accused.

Part IV. CompETENCE OF KEVIDENCE: HEARSAY.

252. Hearsay in general inadmissible—Hearsay evidence is second-
hand evidence. It is evidence not of what a witness knows himself
but which rests, in part at least, upon the credibility of others. The
term may be used with reference to that which is written as well as
that which is spoken. The general rule is that hearsay evidence
is not admissible.

253. Why hearsay evidence is objectionable—Hearsay evidence is ob-
jectionable, first, because it is not original evidence; second, the real
witness is not testifying in court under the sanction of an oath;
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and, third, the accused has no opportunity to be confronted with
the witness against him or to exercise his right of cross-examination.

254. Hearsay evidence not to be confused with literal acceptation of
word ‘“hearsay.”—It does not necessarily follow that all evidence in
respect to what a witness has “heard ” is hearsay. Such evidence
may constitute original facts, directly bearing on the issue, and as
such be original. For example, when an accused is charged with
having spoken certain words, the testimony of a witness to the effect
that he had heard the accused speak the words in question is original
and not hearsay evidence. So also a writing may be “ hearsay ” if
offered to prove the fact stated therein, and yet be admissible if
offered for another purpose. (See art. 291.) The distinction must
be clearly kept in mind.

255, Illustrations of hearsay.— (1) A man is being tried for deser-
tion. A is able to testify that B told A that the accused told B that
he (the accused) intended to desert at the first opportunity. Such
testimony from A would be hearsay and would be inadmissible.

(2) A man is being tried for larceny of clothes from a locker.
A is able to testify that B told A that he (B) about the time the
clothes were stolen saw the accused leave the quarters with a bundle
resembling clothes. Such testimony from A would be hearsay
and would be inadmissible.

(3) A man is being tried for selling clothing. Policeman A is
able to testify that, while on duty as policeman, he saw the accused
with a bundle under his arm go into a shop; that he (the policeman)
entered the shop and the accused ran away and the policeman was
unable to catch him. The policeman the next day asked the pro-
prietor of the shop what the accused was doing there, and the pro-
prietor replied that the accused sold him some clothes issued by the
Government, and that he paid the accused $2.50 for them. The
testimony of the policeman as to the reply of the proprietor would
be hearsay and would be inadmissible. The fact that the policeman
was acting in the line of his duty at the time the proprietor made
the statement would not render the evidence admissible.

In the foregoing instances the fact that the accused said he in-
tended to desert, that the accused left the quarters with a bundle,
and that the accused sold the proprietor the clothes, constitute most
important evidence and can be proved in the first two instances by
B, and in the third instance by the proprietor, but they can not be
proved by hearsay evidence.

In a recent case objection was interposed by counsel for the ac-
cused to the answer to a certain question on the ground that this
testimony was hearsay. The objection was overruled by the court
on the ground that the testimony in question had a direct bearing
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on the issue. It was held that this ruling was erroneous since there
is no principle of law that testimony should be admitted simply
because it has a direct bearing on the issue. A considerable part of
the testimony in question was hearsay, and should have been di-
rected stricken from the record.

256. Hearsay is not admissible merely because made officially.—If evi-
dence is hearsay the fact that it was made to an officer in the course
ot an official investigation does not make it admissible. For instance.
in illustration (1) of the preceding article, if B had made his state-
ment to Captain C in the course of an official investigation by Cap-
tain C, the statement would still be hearsay and inadmissible.

Official statement and opinion as to either guilt or innocence ex-
pressed by an officer, as, for instance, a commanding officer; in an
indorsement, is not admissible in evidence by reason of its official
character or the rank or position of the officer making it, as it would
be hearsay. Nor is such a statement or opinion evidence because it is
among papers referred to the official prosecutor with the charges. Tt
would be irregular to permit such statements or opinions to come to
the attention of the court. If they do become known to the court
they should, of course, not be considered in arriving at a finding or
sentence.

In a recent case the prosecution introduced into evidence over the
objection of the accused’s counsel a written statement made by one
A deseribing the alleged assault for which the accused was on trial.
The official prosecutor stated that A was then absent after leave
had expired and every effort had been made to locate him. He fur-
ther stated that A’s statement was official. The department held
that the court made a fatal errvor in receiving this statement into
evidence. The statement was not made under oath. was not an offi-
cial routine report required in the regular course of duty, and the
accused was deprived of his right of cross-examining the witness
against him. The statement was of such a character that it could
not have failed to prejudice the rights of the accused.

In another case a letter from the Chief of the Division of Loans
and Currency, Treasury Department, to the Chief Post-Office In-
spector, was introduced into evidence before a court, over the objec-
tion of counsel for the accused, to prove that another letter had not
been received by the addressee, who had made a statement to that
effect to the Treasury Department. The official prosecutor contended
that the letter was admissible as documentary evidence from the files
at Washington. The department held that if by this contention the
official prosecutor meant that the letter was admissible under the
“ public documents ” exception to the hearsay rule, he was mistaken
and the court erred in sustaining his contention. The letter in ques-
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tion was a mere repetition of a statement made by the third party.
which statement itself would be inadmissible in evidence as being ex
parte, not under oath, nor falling within any exception to the hear-
say rule. ; i

257. Exceptions to the hearsay rule.—Hearsay is admissible in certain
cases either because there are circumstances tending to insure the
truth of the evidence, or because, in the nature of the case, it is the
best evidence obtainable: for example, because the declarant is de-
ceased or for some other reason can not be secured as a witness. The
principal exceptions likely to be met in the administration of Coast
Guard law are the following :

1. Confessions.

258. Confessions must be voluntary—A confession (see art. 266),
strictly speaking, is hearsay. It may be repeated in evidence by a
person hearing it if it was given voluntarily. '

Tt must be affirmatively shown that the confession was entirely
voluntary on the part of the accused. A confession is, in a legal
sense, “ voluntary ” when it is not induced or materially influenced
by hope of release or other benefit or fear of punishment or injury
inspired by one in authority, or, more specifically, where it is not in-
duced or influenced by words or acts, such as promises, assurances,
threats. harsh treatment, or the like, on the part of an official or other
person competent to effectuate what is promised, threatened, etc.. or
at least believed to be thus competent by the party confessing.
And the reason of the rule is that where the confession is not thus
voluntary there is always ground to believe that it may not be true.
Statements, by way of confession, made by an inferior under charges
to a commanding officer, official prosecutor, or other superior whom
the accused could reasonably believe capable of making good his
words upon even a slight assurance of relief or benefit by such su-
perior should not in general be admitted. Thus in a case where a
confession was made to his captain by a soldier upon being told by
the former that “ matters would be easier for him,” or “as easy as
possible,” if he confessed, such confession was held not to have been
voluntary and therefore improperly admitted. And it has been
similarly ruled in cases of confessions made by soldiers upon assur-
ances being held out or intimidation resorted to by noncommissioned
officers. Confessions made by enlisted persons to officers or petty
officers, though not shown to have been made under the influence of
promises or threats, etc., should, yet. in view of the military relations
of the parties, be received with caution. Of course, the above princi-
ples apply to a written confession as well as to a verbal one. In some
cases before Coast Guard courts it appears that the accused has
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signed a paper confessing his guilt, stating in the paper that he con-
fesses freely without hope of reward or fear of punishment, etc.
Such statements are not conclusive that the confession was volun-
tary. Evidence may be introduced. If the evidence shows the state-
ment was not in fact voluntary, the latter should not be considered
by the court.

259. A confession must be offered in its entirety.—A confession must
be offered in its entirety, so that the accused receives the benefit of
having all of his statements construed together to reach their full
and actual meaning. A confession can not be used as evidence by
taking only one or more parts specially unfavorable to the accused.
But this rule only applies to all the statements made at a single
interview or in a single document; statements made by the accused
at a separate time or in another document need not be used.

260. The corpus delicti must be shown in certain cases.—There has
been much conflict in the decisions of the courts as to the corrobora-
tion of a confession that is requisite. It has been said that there is
much doubt as to any substantial necessity in justice for the rule
that the corpus delicti must be shown before a confession can be
heard. The rule in naval cases should be limited to offenses which
are common law felony, embezzlement, and the graver naval offenses.
While some sort of corroboration of a confession in such cases is
necessary to a conviction, the corroborating circumstances need not
be sufficient in themselves to establish the corpus delicti of the com-
plete offense, either beyond a reasonable doubt or by preponderance
of proof. For example, where desertion is charged, a showing of
absence without leave would be sufficient proof of the corpus delicti
to admit a confession. (See art. 230.)

Usually the corpus delicti is evidenced before any other main fact.
But for the convenience of the court or witnesses a confession may be
received, subject to being stricken out upon failure to prove the
corpus delicti, and if the corpus delicti is afterwards proved, the
rights of the accused will not be prejudiced.

The confession itself can not be used to establish the corpus delict.
The corroboration must be outside of the confession.

261. Court decides admissibility.—Ividence may be introduced to es-
tablish the conditions under which a confession was made, and where
facts shown by preliminary examination are conflicting the question
of whether the confession was voluntary is for the court to decide.
The burden is upon the side wishing to introduce a confession to
show that it was voluntarily made.

262. Examples of voluntary and involuntary confessions.—A confes-
sion is voluntary and admissible though elicited by questions put to
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a prisoner by a constable, magistrate, or other person, even though
the question assumes the prisoner’s guilt.

The commandant of a naval district obtained a confession from an
accused person by promising that, if the accused would confess his
guilt, he would urge the Navy Department to mitigate such sentence
as might be adjudged by the general court-martial which was to be
convened in the accused’s case. It was held that this confession was
not voluntary in the legal sense of the word because obtained by a
person in a position of authority over the accused, as a result of a
promise that, if the accused would confess, efforts would be made to
mitigate his punishment.

263. Any information obtained through a confession is admissible.—
Although the confession may not be admissible, if any information
given in it leads to the discovery of facts which can be proved by
other evidence, these facts may be shown. Thus in a prosecution for
murder evidence of the discovery in a certain place of the remains,
money, or clothing of the deceased, or of the weapon by which he
was killed, with so much of an involuntary confession as relates
directly to such facts, is admissible.

264. Confessions obtained through artifice are admissible. —The em-
ployment of any artifice or fraud not calculated to produce an untrue
statement in obtaining a confession does not render it inadmissible.

265. Warning or caution not essential—The fact that a voluntary
confession was made without the accused having been warned or
cautioned that it might be used against him does not affect its ad-
missibility. The better course, however, where the confession is made
to a superior officer, is to require proof that the accused was warned
or else very clear and convincing proof that he understood the con-
fession was entirely voluntary and was not influenced by promises
or threats.

2. Admissions.

266. Admissions.—A confession is an acknowledgment of guilt. If
admissible, corroborated, and believed, nothing further is neces-
sary for a finding of guilt. An admission may be a statement
of only one or two facts against the interest of the speaker, fall-
ing short of completeness. Thus if A, charged with the murder
of B, says, “I killed him because he insulted me yesterday,” he
has made a confession. But if he merely said, “ I saw him die,”
he has made an admission. The distinction is important as there is
no requirement that before an admission can be received in evidence
it must be shown that it was voluntary. The rule is that such ad-
missions if against the speaker’s own interest, and known to be so
when made, may be admitted in evidence. For instance, in a case
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of homicide in a dance hall, if the accused when arrested made the
statement that he was in the hall when the homicide took place,
such a statement is admissible as against his interest. On a trial
for desertion, a statement of the accused to the sheriff that he was
“tired of working for the Government,” and that he did not want
to work for it any longer, is an admission and not a confession.

Admissions against penal interests of parties other than the ac-
cused or those connected with him in the commission of the crime
charged are not admissible as evidence. Such persons ought to be
summoned as witnesses and examined as to such supposed admissions
or confessions. Admissions in favor of the accused, unless part of
the 7es gestae, ave not admissible, as they are mere self-serving state-
ments.

267. Same: In open court.—An admission in open court, when such
admission is voluntarily made by the accused or by his counsel in
his presence and with his express or mmplied authority, is a judicial
confession of the matter admitted and dispenses with the necessity
of evidence to establish same.

No such admission shall be accepted by the court unless the ac-
cused himself either speaks the words constituting the admission, or
"by word or sign indicates his assent to an admission made for him
by his counsel in his presence.

It the prosecution relies upon the admission or judicial confession
alone, the entire admission must be considered by the court. If the
accused pleads not guilty and then makes an admission containing
exculpatory statements, and the prosecution offers no evidence, the
exculpatory part can not be disbelieved by the court.

268. Same: By conduct.—Admissions may consist of conduct, such
as flight, concealment, destruction or fabrication of evidence, brib-
ery, or even of silence.

269. Same: By silence.—The silence of a party when he would nat-
urally be expected to speak may be evidence against him. It must
be shown that the accused heard or was in a position to have heard
the statements against him, and the circumstances must have been
such as naturally and reasonably to have called for a reply from
him.

270. Admissions of joint conspirators.—Admissions of an accused are
available against others engaged with him in a joint criminal under-
taking. Thus two prize fighters were held joint conspirators in that
both were planning a fight against the laws of the State, and a letter
of one of the fighters written while in training, telling about the
coming fight, was held admissible against his opponent as well as
against himself.
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Only where the statements of such conspirator fall within the rule
laid down for admission of evidence as a part of the res gestae could
such statements be admissible for the defense. The acts and state-
ments of a conspirator, however, made after the common design is
accomplished or abandoned, are not admissible against the others,
except acts and statements in furtherance of an escape. It is im-
material whether such acts or statements were made in the presence
or hearing of the other parties. They are binding upon all parties
if they are in furtherance of the common design. Foundation must
first be laid by either direct or circumstantial evidence sufficient to
establish prima facie the fact of conspiracy between the parties,
unless the official prosecutor states that the conspiracy will later ap-
pear from evidence to be adduced. While in Federal courts and
Coast Guard courts corroboration of the testimony of a coconspira-
tor, or accomplice, need not be required, yet from the character of
the associations formed the uncorroborated testimony of a cocon-
spirator, or accomplice, should be received with great caution.

3. Pedigree.

271. Statements about family history.—A man may testify to his own
age although his testimony must be clearly hearsay. Likewise any
ract of family history such as birth, parentage, relationship, mar-
riage, age, etc., or the date or place thereof, is admissible, as a matter
of general family repute. Such a fact may also be admissible as a
statement by a member of the family if shown to be deceased.

4. Dying declarations.

272. Dying declarations.—Under indictments for murder and man-
slaughter, the law recognizes an exception to the rule rejecting hear-
say, by allowing the dying declarations of the victim of the crime,
in regard to the circumstances which have induced his present con-
dition, and especially as to the person by whom the violence was
committed, to be detailed in evidence by one who has heard them.
It is necessary, however, to the competency of testimony of this
character—and it must be proved as preliminary to the proof of de-
claration—that the person whose words are repeated by the witness
should have been under a sense of impending death ; though it is not
necessary that he should himself state that he speaks under this
impression, provided the fact is otherwise shown. It is no objec-
tion to testimony of this character that such declarations were
brought out in answer to leading questions, or upon urgent solicita-
tions addressed to him by any person or persons; and if, instead of
speaking, he answered the questions by intelligible signs, these signs
may equally be testified to. Dying declarations are admissible as
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well in favor of the accused as against him. It is to be remarked
that evidence of dying declarations, made, as such usually are, under
circumstances of mental and physical depreciation, and without be-
ing subjected to the ordinary legal tests, is generally to be received
with great caution.

5. Res Gestae.

273. Res gestae.—Fes gestae consists of involuntary exclamations
made contemporaneously with the main occurrence, and inspired by
sudden excitement or fright. It has been defined to be “ declarations
of the individual made at the moment of a particular occurrence,
when the circumstances are such that we may assume that his mind
is controlled by the event, and may be received in evidence, because
they are supposed to be expressions involuntarily forced out of him
by the particular event and thus have an element of truthfulness
which they might otherwise not have. To make declarations on this
ground admissible, they must have been not mere narratives of
past oceurrences, but must have been made at the time the act
was done which they are supposed to characterize and have been
well calculated to unfold the nature and quality of the acts they were
intended to explain; and to so harmonize with them as to constitute
a single transaction.” Examples of it are threats or declarations
of the accused in connection with his commission of the crime that
indicate his intent or knowledge; declarations or exclamations of a
party injured that go to indicate the nature of the violence and the
parties responsible; language of accomplices; cries of bystanders;
tacts, circumstances, and declarations showing premeditation and
preparation for the crime. All such may be established by the tes-
timony of persons who heard the utterances, ete. All such declara-
tions and statements must made so near in time to the principal
transaction as to preclude the idea of deliberate design or after-
thought in making them, but it is not essential that they should have
been made in the presence or hearing of the accused. Nor does it
matter that the party making them would be incompetent to testify
in the case. For instance, the statements of a wife under such
circumstances would be admissible against her husband. Where
the crime committed is the culmination of a series of acts, such as in
riots, ete., the res gestae rule applies to all acts and declarations of
the rioters and of bystanders that would tend to indicate purpose,
motive, etc.

The 7es gestae is considered as an act connected with or an incident
of a main transaction, and not as testimony, and as soon as it assumes
the character of a narration, rather than a spontaneous exclamation,
that there is probable ground for belief it was inspired by a desire to
influence the case, it is inadmissible as falling under the hearsay rule.
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The application of the rule of res gestae is not limited strictly to
circumstances and occurrences contemporaneous with the principal
facts at issue nor with the transactions leading up to the principal
facts, but would extend to a case of identification, as when, for in-
stance, a party who has seen the commission of a crime and after-
wards sees the accused and spontaneously identifies him by some such
exclamation as “ There’s the man that did the killing,” although such
statement as to identification may have been made days after the
principal act was committed.

274. Same: Illustrations.—The following examples illustrate what
constitute the res gestae:

Where the accused is charged with sleeping on post, and it ap-
pears that the officer of the day or corporal of the guard, in search-
ing for the accused, found him sitting down with his rifle across his
knees and his chin on his chest, what they did and said to each other
and to the accused, and the accused to them, in what led up to and
immediately followed their efforts to ascertain whether or not he
was asleep, all constitute parts of the res gestae.

‘Where a man is charged with murder, manslaughter, or assault,
and the party against whom the violence is offered is another man,
and the wife of the former, while walking with the latter, exclaims,
“ Run; here comes my jealous husband, and he will kill you!” her
exclamations would be admitted as part of the res gestae. If the
man had then fled to his house pursued by her husband, and she
had followed to deter him from injuring the other party and later
had run from the house shouting, “ My husband is killing Jones!”
or “ has just killed Jones! ” her exclamations would be admissible as
constituting part of the res gestae. If a party in the next room had
heard a shot and then a voice that he recognized as Jones’s say,
“ You shot me for revenge and nothing else,” the declaration would
be considered as a part of the res gestae.

6. Statements of conditions or intention.

275, Statements of condition or intention of person injured.—The per-
son injured by the crime, whether dead or alive, is in no sense a
party to the prosecution, and his statements are not evidence either
for or against the accused, unless admissible under one of the ex-
ceptions already given, or unless they are made to a physician or
other person, where relevant, for the sole purpose of showing physi-
cal condition at the time. This rule does not justify admission of a
narrative statement as to the cause of the injury or illness. Declara-
tions of such person tending to exculpate the accused, as that the
act was an accident, or that the accused was not at fault, or of for-
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giveness, etc., are not admissible where they are not part of the 7es
gestae, nor dying declarations.

Statements of intention are considered as verbal acts from which
the stdte of mind or intention may be inferred in the same manner as
from behavior, appearance, or actions generally.

7. Other exceptions.

276. Other exceptions to the hearsay rule—Entries in the regular
course of business and public documents are an exception to the
hearsay rule. They are considered under “ Writings” in articles
288 to 293. There are also a few other recognized exceptions, but
their occurrence in a Coast Guard court case will be extremeiy rare.

Parr V. CoMpPETENCE OF EVIDENCE: WRITINGS.

1. General rules applicable to docwments.

279. Definition of documentary evidence.—Legal evidence is not con-
fined to the human voice or oral testimony, but includes every tan-
gible object capable of making a truthful statement, such latter
class of evidence being roughly classified as “ documentary evidence.”
In oral evidence the witness is the man who speaks; in documentary
evidence the witness is the thing that speaks. In either case the
witness must be competent—that is, must be deemed competent to
make a truthful statement—and in either case the competency of
the witness must be proved before the evidence is admitted, the
difference being that in oral evidence the competency is proved by a
legal presumption, and in documentary evidence the competency
must be proved by actual testimony; and the further difference that
in oral evidence the credit of the witness is tested by his own cross-
examination, while in documentary evidence the credit of the witness
is tested by the cross-examination of those who must be called to
prove its competency.

280. General rules applicable to documents.—In the use of docu-
ments, written or printed, in evidence, there are certain fundamen-
tal rules to be satisfied, each of them vesting on experience demon-
strating them to be necessary or useful, where any real dispute ex-
ists. These rules are given in the following articles:

281. Rule 1: “ Best evidence ” rule—This rule, briefly, forbids sec-
ondary evidence of the contents of a writing so long as the origi-
nal is unaccounted: for. Xxception is made, however, where it is
satisfactorily shown that the original has been lost or destroyed
without fault of the party offering the evidence. When the door
1s thus opened to secondary evidence it may be of any kind avail-
able. A copy of the original would be the best, but verbal testimony
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as to the contents would be admitted from a person who had knowl-
edge of the document. Where the original is in the possession of
the party against whom the evidence is offered and the latter fails
to produce it after reasonable notice, either a duly authenticated
copy, or parol evidence by some one knowing the contents of the
original, may be received.

282. Same: Exception to rule in the case of voluminous documents.—
Where the original consists of numerous accounts or other docu-
ments which can not be examined by the court without great loss of
time, and the fact sought to be established from them is only the
general resnlt of the whole, parol evidence may be received to es-
tablish the general result without reading the records; as, for ex-
ample, where an officer’s official record, embracing numerous indi-
vidual reports, letters, ete., is introduced to prove that he has never
been reported for certain misconduct. In such a case a witness who
has carefully examined the reports may be permitted to testify as
to the general result—that is, that the official record contains no
remarks to the effect that the accused was intemperate, ete. Like-
wise, where it is desired to prove from a document, as a service re-
cord, that an enlisted person has received an average mark of 4 in
sobriety, it is unnecessary to read all his marks under this heading,
but the general result may be stated by the witness who has exam-
ined the record.

In such cases it must be shown that:

(@) The writings are so numerous or bulky that they can not con-
veniently be examined by the court.

(b) The fact to be proved is the general result of the whole collec-
tion.

(¢) The result is capable of being ascertained by calculation or
examination. ,

(d) The witness is a person skilled in such matters, and capable
of making the calculation or examination.

(¢) He has examined the whole collectlon and has made such a
calculation or examination.

(#) The opposite party has had access to the books and papers
from which the calculation or examination is made.

(¢) Opportunity is afforded the opposite party to cross-examine
the witness upon the books and papers in question, and to have them,
or such of them as the cross-examiner may desire (or properly
authenticated or proved copies), produced in court f01 the purposes
of the cross-examination.

283. Same: Exception to rule in case of official records and certificates.—
“ Copies of any books, records, papers, or documents in any of the
executive departments, authenticated under the seals of such depart-
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ments, respectively, shall be admitted in evidence equally with the
originals thereof.” (In such a case, of course, the original itself
must be properly admissible if offered. It must be borne in mind
that the mere fact that the document is an official report does not
of itself make it admissible in evidence.) Copies of any records or
papers in Coast Guard Headquarters, or in the official files of a
division commander or district superintendent, or in the official
files of a commanding officer of a ship, or the officer in charge
of a station or of a small floating unit, or of the depot or academy,
if authenticated by the signature of the commandant, division com-
mander, district superintendent, commanding officer, or officer in
charge, as the case may be, and the impressed stamp of the bureau,
office, ship, ete., having custody of the originals, may be admitted
into evidence equally with the originals thereof before any Coast
Guard court or board, or in any administrative matter under the
Coast Guard, provided the originals would be admissible under the
rules of evidence.

284. Rule 2: “ Parol evidence ” rule.—This rule is that the contents
of a written instrument can not be altered by oral declarations, and
that evidence tending to show such alterations will not be received
or heard. This rule, however, does not exclude testimony for the
purpose of explaining any ambiguity in a document or of throwing
light on the circumstances attending its making. Such testimony
does not controvert the writing. But it can not be used to add
terms to the writing.

The “ parol evidence ” rule applies, of course, only to the party
offering the documents.

In general, a document is prima facie only and is not conclusive
evidence of the facts stated therein. The opposite party may intro-
duce evidence to rebut it or show that the contrary is the truth.

285. Rule 3: The document must be properly introduced into evi-
dence.—When documentary evidence is offered hefore Coast Guard
courts, it must be in public session of the court, and the proper pro-
cedure is as follows. The proper custodian (the official prosecutor
or other person properly having the document in his possession)
takes the stand as a witness to identify such document; the party
offering the document presents it to the opposite party and to the
court for inspection and opportunity to interpose objection te its
admission; and then, if there be no reasonable objection interposed,
the witness reads therefrom such entries as may be pertinent to the
issue. Should objection be interposed by either party to the trial,
the court will rule upon the objection, and the decision of the court
thereon will be final, subject to consideration by the reviewing
authorities. (See art. 300.)
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286. Rule 4: Authentication.—Every document must be authenti-
cated ; that is to say, its genuineness must be shown. This may be
proved like any other fact—by calling a witness who saw it exeented,
or to testify as to handwriting. It may also be done under the ex-
ception to the hearsay rule for official documents (see art. 290), as
where a notary’s certificate of an absent party’s acknowledgment is
used, or where an official copy by the custodian is used. In all such
cases of the use of official documents proof of genuineness is facili-
tated by the presumption of genuineness which attaches to an official
seal or signature, with recital of the official title of the person sign-
ing. No further evidence of genuineness is needed, where this pre-
sumption applies, unless the other side rebuts it. This does not
apply, however, where the document appears on its face as of doubt-
ful veracity, as where the roll of a militia company, with arbitrary
pencil marks, was held inadmissible to prove the absence of a member
of the organization. In other cases it is proper to call witnesses to
show that the document is not competent in that it can not be relied
upon owing to the way the same had been prepared, as in a case pub-
lished in Navy C. M. Q. 28, 1909, 3, where it was stated: “ It also
appeared from the testimony of a chief yeoman of the receiving ship
on which [the accused] was delivered, who was finally called as a
witness, that the manner in which reports are made of deserters
received on board that vessel is not such as to warrant their being
received in evidence, even as to the return of a man to the service.”
So, too, it may be shown that entries in a document have been made
by unauthorized persons, or that the document is a forgery. The
party producing as genuine a document which has been altered in a
part material to the question in dispute, and which appears to have
been altered after its execution, must satisfactorily account for the
appearance of the alteration before the document will be received in
evidence.

287. Rule 5: The document must be offered in full in evidence.—Al-
though only a part of a document may have been read to the court,
or only a general result deduced therefrom may have been testified
to, the document in full must have been offered and received in evi-
dence before such testimony can be received. The opposite party is
thus afforded an opportunity to call upon the witness to read such
additional entries as may be pertinent to the issue and for which the
party introducing the document failed to call. Thus, if the question
at the time before the court is the character of an accused, and the
defense has introduced in evidence his service record from which it
has been shown that the accused has an average of 4 in markings in
sobriety, the official prosecutor, by cross-examination, can require the
witness to read the marks of the accused in obedience, in order to
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show that the ac(;used has a number of low. marks therein,-or.that his
average therein is low. In other words, the rule provides an op-
portumty for the court to have before it all the information con-

tained in the doc

ment, and the party introducing it in evidence can
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witness, and is.n
as the party put
from that witnes
documentary evi
" record complete i
the record -of the
can not be obtai

evidence before

evidence is the re
such board of in
such board. Sim
be made in a ms

evidence, and. it

A document as a witness does not differ
‘man as a witness; the opposite party and the court
n either all admlss1bl_e, evidence in. possession of the
ot confined to a consideration of only such evidence
ting the witness on the stand may desire adduced
s. But in this connection. it is to be noted that the
dence offered to a court need not necessarily be a
n itself.  For example, when (see art. 751, note 17)
testimony of a witness, from whom oral testimony
ned, given before a beard of inquiry, is offered in
a general court, the full document admissible in -
scord of the entire testimony of such witness before
quiry and not the whole record of proceedings of
ilarly, the fact that entry relative to desertion may
in’s enlistment record does not make all the record
would be very prejudicial for the court to examine

the man’s previous record merely because the entry or entries as to
desertion, received into evidence, were made in this record. If the
enlistment record were a person testifying as to the desertion, such
person could. not go ahead and testify as to the accused’s character.
As to evidence of character see art. 249. Courts must scrupulously
observe this rule,

. 288., Rule 6:

not appear as a vtrltness,

be received only
in general, ex pa

arsay rule—Where the author of a document does
it remains only a hearsay statement and can
under some exception to the hearsay rule. Thus,
e affidavits, letters from members of the family of

|

an accusedy certLﬁcates from a physician- that an accused has been
under medical treatment etc., the admission of which would, in effect,
permit, the authpr to testify without submitting him to cross-ex-
amination, ‘are jnere hearsay statements and are inadmissible in

evidence. -Entrie
official records

es in books of account of a deceased person. and
nd - certificates are the inost common examples of

statements admissible as an exception to the hearsay rule.
- 289, Same:'Exc:eption in the ‘case of books of account.—Entries in

books-of account;

where such books are proven to have been kept in

the regular course of business and the entrant is dead, insane, out of
the jurisdiction of the court, or otherwise unavallable to testlfy, are

admissible as evi

1.

idence. . Also the lack of an entry in a series of writ-

' ter
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ten entries is admissible as an implied statement that no events
occurred of the kind that would have been recorded.

Where the entrant is available to testify in court, books of account
will be used, just as memoranda are used for the purpose of refresh-
ing the recollection of the witness, and may be introduced in ev1dence
in connection with his testimony.

Where the entrant only records an oral report or written memo-

randum made in the regular course of business by another person or
persons, such other person or persons, if available, must be called to
testify.

The original document of entry must be produced or: accounted
for. Where a composite entry is used, the extent to which interme-
diate memoranda must be produced depends on the eircumstances
in each case. As between ledger and daybook or other kinds, the
book required is that which conta.ms the first regular and collected
record of the transactions.

To render book entries competent against the accused, it generally
is necessary and sufficient to show that they are in his handwriting,
or, if in the handwriting of others, that they were made under his
direction or with his knowledge; but this rule does not apply where
the accused is charged with making certain representations, the truth
or falsity of which can be determined only from certain books or
records.

290. Same: Exception in the case of certain official writings.—Where
an official duty or authority exists to record or report certain facts
and events, the writing containing the evidence is competent: (i. e.,
prima facie) evidence of the facts and events recorded in it without
calling to the stand the officer who made it. For instance, the ship’s
log, the original of the enlistment contract and record, report of
transfer, etc., and such other entries as are original entries; that is to
say, are not merely entries copied from some other papers. (For
documentary evidence in connection with proof of desertion see art.
292; fraudulent enlistment, see art. 293.)

291, Same: The rule does not apply when document is not offered testi-
monially as to its contents.—The distinction must be recognized be-
tween cases in which a document is offered as evidence of the truth
of the facts stated therein and those in which it is not so offered.
As, for example; in a case where the specifications alleged that cer-
tain conduct brought scandal and disgrace upon the Coast Guard
service, it was held that a newspaper was properly admissible in
evidence, not as evidence of the facts stated therein in regard to the
conduct of the accused which must be otherwise established, but as
evidence of the publicity which was given the alleged misconduct,
for which purpose it was not hearsay but was the best evidence.
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292. Documentary evidence in connection with proof of desertion.—
The most frequent use of documentary evidence before Coast Guard
courts arises in cases of trial for desertion, and there has been some
confusion in applying the rules of evidence in this regard. The fol-
lowing rules apply to the use of enlistment records and reports of
deserters received on board as evidence before Coast Guard courts:

The question of anémus non revertend: must, of necessity, always
be a conclusion from certain facts, and is for the court to determine
from all the evidence in the case.

The foregoing (introduction of enlistment record and entries in
log books)  present applications in various instances of the well-
established rule that official reports and certificates made contem-
poraneously with the facts stated, and in the regular course of official
duty, by an officer having personal knowledge of them, are admis-
sible for the purpose of proving such facts.” They are not conclu-
sive evidence of the facts stated therein, and rebutting testimony
may be offered; but they may well establish the case for the prose-
cution, if an accused fail to produce sufficient evidence in rebuttal
thereof to overcome the prima facie case so made out against him.

“ Manifestly the design and meaning of the rule is not to convert
incompetent and irrelevant evidence into competent and relevant
evidence simply because it is contained in an official communication.”
Should the person who made the entries testify that an accused had
deserted, such testimony should be excluded as inadmissible; he could
only be heard to state facts within his knowledge, such as the fact
that the accused had been absent without leave, had disposed of his
clothing before so absenting himself, etc., from which the court
would conclude whether such facts would warrant a finding of guilty
on a charge of desertion. The witness’s assertion that an accused had
deserted would itself imply the existence of primary and more
original and explicit sources of information.

The facts necessary to make out a case of desertion may be proved
not only by the records, but also by parol evidence. Where records,
as the above, are introduced as evidence, it is not necessary or re-
quired that the officer who made the entries be shown to be unavail-
able by reason of death, absence, or other circumstances of such a
nature.

298. Documentary evidence in case of fraudulent enlistment.—In cases
of fraudulent enlistment the original enlistment contract and record,
in the absence of testimony from the officer who enlisted the accused,
will be necessary, as the contract contains the oath and declaration.
Finger-print records of the accussed are also admissible in this con-
nection.
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294. Private documents.—It is a general rule that private documents
of an exparte nature, such as affidavits (see art. 310), are not admis-
sible, if objected to. as evidence of the subject matter therein con-
tained. They are mere self-serving statements. However, an affi-
davit is admissible as to collateral or amcillary matters, as, for
instance, to establish the loss or destruction of a document in
order to prepare the way for secondary evidence, and to impeach
a witness. But the original authenticated entries and writings of
2 person who was in a position to know the facts therein stated,
made at about the time such facts occurred, are admissible as evi-
dence of such facts under the following circumstances, provided
the entrant is unavailable as a witness, as in case of subsequent death
or insanity: (1) When the entry or writing is against the interest
of the maker; and (2) when it was made in due course of business,
in a professional capacity, or in the course of the person’s ordinary
and regular duties. (As to the admissibility of a memorandum, the
authenticity of which is vouched for by a witness on the stand, see
art. 388.)

295, Same: Letters and telegrams.—If competent and relevant a let-
ter or telegram is admissible. Before a letter can be received against
the accused it must be shown that he wrote, dictated, or signed it.
A letter written by other persons is not admissible either for or
against the accused until its authenticity is established, and if writ-
ten to the accused it must appear that he replied thereto or acted
on its contents. These same remarks apply to a telegram. When its
genuineness is shown a telegramm may be received in evidence al-
though unsigned or not in the accused’s handwriting. In Coast
Guard court cases the original telegram, and consequently the one
that must be produced to satisfy the * best evidence ” rule, is the
one deposited at the sending office. The received copy can only be
given in evidence on a showing that the original is lost, etc., as stated
in art. 281. As to genuineness of handwriting see art. 325.

296. Registers, records, photographs, etc.—Attendance records at any
place, when the manner and correctness of their keeping is testified
to by a witness familiar therewith, are competent evidence that the
accused did or did not answer the roll ecall on a particular day. A
hotel register, records of a railroad company, and of an express
office are competent if there is proof of their correctness. A stub
may be admitted if identified by the person who made it out and
testified to have been correctly made and to have corresponded with
the check or other writing which has been lost. A newspaper record
of a ball game or other occurrence is not competent evidence. A
photograph proved to be a true representation of the thing it repre-
sents is competent. The essential foundation for a photograph of a
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person, for instance, may be laid by testimony that it looks like that
person. An X-ray photograph verified by proof that it is a true
representation is admissible. An official chart is admissible as an
official document. An unofficial chart or sketch, diagram, plan, or
drawing, representing things which can not be as conveniently and
as clearly described by witnesses, when proved to be correct or when
offered in connection with the testimony of a witness, is admissible
as a legitimate aid to the court; a showing of approximate correct-
ness is sufficient.

297. Memoranda in evidence.—A memorandum properly proved cor-
rect when made may be introduced into evidence. (See art. 388.)

The mere entry of desertion in an enlistment record, with entries
of attendant circumstances, is not sufficient to prove the gravamen
of the offense. While admissible, if properly authenticated by the
signature of the commanding officer of the accused, it is only prima
facie evidence, open to explanation and to rebutting testimony, and
while it would, in the absence of rebutting testimony, show that the
accused was attached to and serving on board the vessel, or stationed
at the depot, academy, or other unit indicated, that he was found to be
absent at a certain time, that his absence continued for 5 days or more,

~and that it was not satisfactorily explained, it would not be of suffi-
cient weight to establish the fact that he had intended permanently to
abandon the service, that he was possessed of the anémus non rever-
tendz (the intention of not returning) when the officer made the en-
try. Yet the entries mentioned are admissible evidence of the stated
facts that were within the knowledge of the officers who made the
entries and are by no means without probative force in determining
‘whether the offense of desertion has been committed.

The entries in a log book of a deserter received on board are en-
titled to consideration when such report has been properly received
in evidence, to prove the date and place of return from unauthor-
1zed absence of the party mentioned therein, together with his con-
dition at the time, the state of his wearing apparel, etc.

298. Comparison of handwriting.—Opinion evidence as to handwrit-
ing is allowed by statute. (See art. 325.)

299. When a document is not in the hands of the party desiring to in-
troduce it.—If the document or paper to be introduced is not in the
hands of the party desiring to introduce it, it may be produced in
court by serving upon the holder a written request to produce it.

300. In connection with making up the record.—In general either the
document itself or a certified copy thereof, or a certified copy of such
extracts therefrom as were read to the court by either party, must be
appended to the record or set out in full in the recorded testimony
of the witness who reads from the document. As, however, an of-
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ficer’s record is a part of the official files of Headquarters, it is not
required that the original or a certified copy of the same be attached
to the record of proceedings where the court is one convened by the
Secretary of the Treasury. Also, when a document is an exhibit
attached to the record of a board of inquiry, or to another Coast
Guard court record, and is such that a copy could not well be made,
as a chart, design, ete., or where documentary evidence is ruled out,
neither the original nor a certified copy thereof need be appended to
the record; but its contents should be referred to in the body of the
record, at the appropriate place, so that the reviewing authority may
know what the document was and where it may be found.

2. Depositions, oaths, and affidavits.

303. Deposition: Definition of.—A deposition is the testimony of a
witness, put or taken down in writing, under oath or affirmation,
before an officer empowered to administer oaths, in answer to inter-
rogatories and cross-interrogatories submitted by the party desiring
the deposition and the opposite party. (See art. 309.)

304. Same: When taken.—The act of February 16, 1909, section 16
(35 Stat. 622), provides “ That the depositions of witnesses may be
taken on reasonable notice to the opposite party and, when duly au-
thenticated, may be put in evidence before naval courts, except in
capital cases and cases where the punishment may be imprisonment
or confinement for more than one year, as follows: First, depositions
of civilian witnesses residing outside the State, Territory, or District
in which a naval court is ordered to sit; second, depositions of per-
sons in the naval or military service stationed or residing outside
the State, Territory, or District in which a naval court is ordered to
sit, or who are under orders to go outside of such State, Territory, or
District ; third, where such naval court is convened on board a vessel
of the United States, or at a naval station not within any State,
Territory, or District of the United States, the depositions of wit-
nesses may be taken and used as herein provided whenever such wit-
nesses reside or are stationed at such a distance from the place where
said naval court is ovdered to sit, or are about to go to such a dis-
tance as, in the judgment of the convening authority, would render
it impracticable to secure their personal attendance.”

Depositions of witnesses may be taken in Coast Guard cases in
accordance with the preceding.

305. Same: How taken.—The method of procedure in order to ob-
tain a deposition is as follows:

The party—prosecutor or defendant—desiring the deposition sub-
mits to the court a list of interrogatories to be propounded to the
absent witness; then the opposite party, after he has been allowed
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a reasonable time for this purpose, prepares and submits a list of
cross-interrogatories. After the court has assemted to the inter-
rogatories and cross-interrogatories thus submitted, it adds such as,
in its judgment, may be necessary to elucidate the whole subject of
the testimony to be given by the witness. Depositions may also be
taken before the assembling of the court by mutual agreement be-
tween the official prosecutor and the accused. (counsel), subject to
objections when ‘Erea,d in court. -

If the witness whose deposition it is desired to take be a civilian,
the official prose@tor should prepare, in duplicate, a written request
to the witness to'appear before the officer designated at the time-and
place designated for the purpose of giving his deposition. The
officer who is to %take the deposition will be designated, or caused to
be designated, by the convening authority. It may be left to the
designated officer to name the time and place of taking the deposi-
tion. The request (in duplicate), together with the interrogatories,
should be ,forwajded to the officer who is to take the deposition. This
officer will cause the duplicate request to be served personally upon
the witness and ‘return‘ the original, with indorsement that the du-
plicate has been (delivered, to the. official prosecutor. ,

If the depositi'pn of a person in the service is required, a summons

will not be inclosed with the interrogatories, but the officer before
whom the deposition is to be taken, or the officer who causes it to
be taken, shall »iirect the witness to appear at the proper time and
place. :
306, Same: Aff]er execution.—When the deposition has been exe-
cuted, it shall be forwarded sealed to the official prosecutor, who
then becomes the legal custodian thereof. As soon as practicable
after its receipt,}the official prosecutor shall open it in the presence
of the accused (counsel) and submit it to the latter, so that he may
be prepared at the proper time in the course of the trial to make any
objection he may see fit. The official prosecutor, as the legal cus-
todian of the dieposition, is responsible that no alteration what-
ever is made therein.

307. Same: Introduction of.—To introduce the deposition, the official
prosecutor takes the stand as a witness to identify the document.
The party offering the deposition presents it to the opposite party
and to the court for inspection and opportunity to interpose objec-
tion to its admission; and then, if there be no valid objection in-
terposed, the official prosecutor shall read the interrogatories and
answers. Should objection be interposed by either party to the
trial, the court will rule upon the objection. .

If it sheuld prove that the testimony contained in a deposition is
against the interests of the party causing it to be taken, he can not be
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compelled to introduce it in evidence against his wishes. Nor can
the opposite party, against objection, make use of the deposition,
but, where applicable, the following procedure shall be followed :

In cases where the party (either the prosecution or the defense)
requesting the taking of a deposition has been taken by surprise, or
if for any other reason the answers of the deponent are of such na-
ture that the deposition is withdrawn, the court should allow the
opposite side, should it so desire, time to procure another deposition
from deponent and allow the deposition to be introduced into evi-
dence out of the regular order if necessary.

In addition to objection to the admission of the deposition as a
whole, as set forth above, it is, even after admission, subject to ob-
jection, in part, in the same manner as objection might be made to
the testimony of a witness actually on the stand.

If, for example, an interrogatory in the deposition reads:

“Q. Were you, on March 3, 1922, at 11 p. m., at the southeast
corner of Broadway and Forty-second Street, New York?”

When this interrogatory has been read, an objection to the ques-
tion as a leading one would be in order. If made, the court should
sustain the objection and direct that the answer be stricken out, in
which case the answer would not be read, but the official prosecutor
would proceed to read the next question.

308. Same: Appended to record.—Whether objections have or have
not been sustained, the entire deposition will be properly marked,
appended to the record, and referred to in the proceedings.

309. Officers who are authorized to administer oaths—The act of
April 16, 1908 (385 Stats. 63), section 12, provides as follows:

“That the presidents and recorders of Revenue-Cutter Service
[Coast Guard] courts and commanding officers of vessels of the
Revenue-Cutter Service [Coast Guard] be, and are hereby, author-
ized to administer oaths of allegiance and such other oaths as may
be necessary for the proper conduct of said serviee; and that com-
manding officers of vessels of the Revenue-Cutter Service [Coast
Guard] be, and are hereby, authorized to administer oaths generally
in Alaska.”

The act of June 28, 1915 (38 Stats. 800), extends the laws relat-
ing to the Revenue-Cutter Service to the Coast Guard.

The act of June 5, 1920 (41 Stats. 880), provides as follows:

“Such commissioned and warrant officers of the Coast Guard as
may be designated by the commandant of the Coast Guard are here-
by authorized to administer such oaths as may be necessary in con-
nection with recruiting and for the proper conduct of said service.”

When practicable, officers and men of the Coast Guard who may
be required to subscribe under oath to any papers relating to Coast
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Guard administration and the administration of Coast Guard justice

shall do so in t

administer oaths.

310. Afidavits.
taken ex parte a

he presence of officers of the service authorized to

—An affidavit differs from a deposition in that it is
nd offers the opposite party no opportunity to cross-

examine the maker thereof. An affidavit, therefore, is not admis-
sible in evidence for the purpose of proving the subject matter with

which the affida
permit a person

vit deals. A rule to the contrary would, in effect,
to testify without subjecting him to cross-examina-

tion by the party against whom his testlmony is given.

313. Former te:

8. Former. Teatwnony

stimony : Before a civil court or a Coast Guard court.—

There is conflict in the civil eourts as to the'conditions under which

testimony taken

following rulesfjwill govern Coast Guard courts:
1

in a former tri

at a former trial may be admitted in evidence: The
Testlmony given
either by a Coast Guard court or in a civil court

of the same accused on substantially the same issues may be ad-
mitted into evidence on showing that the record thereof is complete,

that the witness

‘was duly sworn and testified, that accused was

present and had full opportunity for cross-examination, that the
witness has since died, or has become insane, or is permanently ill

or disabled so a;
manently or. for
process of the'co
party. The for

-evideénce where

s to be unable to attend, or has left the State per-
an indefinite time and is beyond the reach of the
urt, or that he is kept out of the way by the adverse
mer testimony of the accused may be received in’
it contains an admission or a COn_fession and where

it was voluntarily given. Where it is self-serving in character it is

-not admissible 051 behalf of the accused. If no objection is made to

the admission qf any former testimony the foregoing conditions
need not be observed

314. Same: Beﬂore a board of inquiry.—If the proceedings of a board
of inquiry satisty the conditions of the preceding article testimony
given before it may be introduced into evidence. In order to satisfy
these conditions it is essential that the testimony desired to be in-
troduced was given at a time when the accused was present as a
defendant, that the acts involved in the charges and specifications on
which he is being tried by the Coast Guard court were the subject
being 'inquired to by the board of inquiry, and that the witness
be dead, insane, ete. If these requlrements be satisfied any au-
thorlzed sentence may legally be adjudged. -

JInstanceés in which the proceedings of boards of inquiry may thus
be used as evidence are as follows
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(@) Where it is expressly agreed by the accused that the proceed-
ings of the board of inquiry may be admitted as evidence on his
trial, each party to have the privilege of introducing other evidence.

(6) Where the proceedings of the board of inquiry are offered in
evidence by the accused in his own behalf and received by the
court—rfor the right of the accused to be confronted with the wit-
nesses against him at his trial is one which he may waive.

(¢) Where the accused has previously testified voluntarily before
a board of inquiry, such testimony is admissible when offered by
the prosecution at his trial, and it is not essential to the admissi-
bility of his testimony that he should have been warned by the
board of inquiry that what he said might be used against him. If
it appear that the accused while a witness before a board of inquiry
was required to give evidence tending to criminate himself, after
properly claiming his privilege against self-crimination, the testi-
mony thus adduced can not be given in evidence against him at his
trial. The witness is thus protected from the consequences which
might otherwise follow from the action of a board of inquiry in
requiring him to answer ineriminating questions—a right which the
board of inquiry possesses to the same extent as Coast Guard courts.
(See art. 365.) But if the accused testified voluntarily before the
board of inquiry,answers given by him within the scope of legitimate
cross-examination, although under compulsion, are admissible in evi-
dence against him at his trial. If the accused were improperly re-
quired to testify as a witness before a board of inquiry, the testimony
so given can not be used against him at his trial. (See art. 333.)

(d) Where a witness before the court has made prior inconsistent
statements before a board of inquiry, the proceedings of the board
of inquiry may be introduced in evidence for the purpose of im-
peaching the testimony of such witness, subject to the general rules
of evidence requiring that a proper foundation be laid before evi-
dence may be introduced to impeach the testimony of a witness
by showing prior inconsistent statements.

(e) Where the accused is charged with perjury or false swear-
ing and it is necessary, in order to sustain such charge, to prove
what was said by the accused as a witness before a previous board of
inquiry, the proceedings of such board may be introduced in evi-
dence against him for this purpose.

(f) The proceedings of the board of inquiry may be used for
the purpose of refreshing the memory of a witness before a Coast
Guard court in accordance with general rules of evidence. Any
witness testifying before a Coast Guard court may, in the discretion
of the court, be permitted to refresh his memory from the record of
the testimony given by him before a board of inguiry. If the
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witness, after e ‘ mining the record, testifies from his own inde-
pendent recollection of the facts, the record itself can mot be intro-
duced in evidence. or read to the court, but if the witness has neo.
independent recollection, but testifies merely from his knowledge or
belief in the accuracy of the record, it becomes a part of his testi-
mony, just as iiT .without it the witness had orally repeated the
words from mermory, and may therefore be read aloud by him and
shown to the court, or otherwxse put in evidence. (See ‘arts. 387
and 388.) | | *

315. Same: Befpre a board of inquiry.—If the requirements of the
precedihg‘ artiolerbe-not fulfilled, testimony. given before a board of'
inquiry may still be received by a Coast Guard court if it satisfies
the following conditions:

(@) That such proceedings must be “ duly authentlcated by the
signature of thehbremdent of the board and of the recorder.”

(b) That the case in which the proceedings are received in evi-
dence must be one not “extending to the dismissal of a commls-
sioned or warrant officer.”

(¢) That “ oral testimony can not be obtained.” '

The second condition above stated has been construed to mean that
the proceedings of boards of inquiry shall not be admissible in
evidence before a Coast Guard court where the sentence of dismis-
sal is by law made mcmdwtory upon conviction of the offense charged
The sentence of dismissal is not mandatory upon comnctlon n any
case triable by a ]Coa,st Guard court.

Where a Coast‘ Guard court is authorized but not required to ad-
judge -the punishment of dismissal upon the conviction of -an offense,
the proceedings of a beard of inquiry may be introduced in evidence-
.against the accused, but in any case in which the proceedings of a
board of inquiry are so used in evidence, the court must be careful
not to adjudge a sentence extending to dismissal. In time of
peace the punishment which may be imposed upon conviction in
such cases in which the proceedings of a board of inquiry are used in
evidence against an officer on trial by a Coast Guard court is limited
to loss of twentyy numbers in rank.

The third condition above stated is that “ oral testimony can not
be obtained.” Oral testimony may be regarded as unobtamable
under the follo“;mg circumstances:

(@) In the cases of civilian witnesses who are beyond the reach
of the process which the president of the court is authorized to issue.
In such cases it should appear that requests intended to secure the
voluntary attendance of such witnesses have been forwarded to the
Secretary of the1 Treasury (see art. 348), and that such action has
for any reason failed to produce their appearance at the trial.

i
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(6) In the cases of personsin the naval or military service whom
the president is not authorized to summon. In such cases it should
appear that requests for such witnesses have been forwarded to' the
Secretary of the Treasury or other convening authority, and that
such action has for any reason failed to produce their appearance at
the trial. (See art. 346.)

(¢) In the case where a witness has died, has become insane, or
by the opposite party is kept out of the way, or is too ill or infirm
to come to the court.

(d) In the case where the witness before the board of i mquuv is
the accused before the court.

When a fact has been sufficiently established, it is unnecessary to
consume the time of the court by introduction of additional evidence
which is merely cumulative. (See' art. 428.) The court is the
judge of how much evidence shall be received with reference to any
particular fact, and where in any case it considers that sufficient evi-
dence has already been introduced, it will properly hold that the case
is not one in which “ oral testimony can not be obtained ” as to that
tact, and will accordingly refuse to admit the proceedings of a board
of inquiry with reference thereto, notwithstanding that such pro-
ceedings may contain the testimony of a witness as to such fact whose
personal attendance before the court can not be obtained. :

316. Same: Before a board when given under oath.—Testimony of
witnesses before boards may be used in evidence only where permitted
by the general rules of evidence as given in articles 313 and 314.

317. Same: Before a board when not given under oath.—If the testi-
mony before a board was not given under oath, such testimony may
be received in evidence only when no objection is made to it by the
opposing party, or as a memorandum, or for purposes of impeach-
ment.

318. Same: Tntroduction of.—It must be borne in mind that each sep-
arate witness’s testimony is an entirely separate and distinet docu-
ment, and although physically bound in with other separate docu-
ments, each such document must be separately introduced. It would
be improper for a court before which such a document is introduced
to examine any other parts of the proceedings of the court, board of
inquiry, or board, as the case may be, except only in so far as may
be necessary to make certain that the record is genuine, has been
properly authenticated, ete. :

Where it is decided by the court to receive the proceedings of a
board of inquiry in evidence against the accused the procedme to be
followed should be substantially the same as that outlined in article
307 with reference to depositions. That is to say, a proper founda-
tion having been laid for the introduction of the proceedings, by
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|
establishing: tolthé?satisfaetion of the: court that conditions exist
which make such- proceedings admissible, the official prosecutor
shiould take the\stand as a ‘witness, identifying the record and stating
that he desires to read therefrom so much of the proceedings as em-
bodies the. testlmony of a particular witness with reference to a par-
ticular point in issue; he should then present the record to the op-
posite party amd to the court for inspection and opportunity to in-
terpose objection to its admission; if there be no valid objection
offered, the official prosecutor should proceed to read the questions
and answers from the record of the witness’s testimony before the
board of inquiry, subject to objection in the same manner as objec-
tion might be made to a witness actually on the stand. (See art.
751.) . - |

- Inasmuch as the scope of an 1nvest1gat10n by a board of i mqmry is
commonly very broad, involving the conduct of various persons as
well as condition of matemel ete., it will frequently happen that the
examination of ja witness before a: board of inquiry: will include many
matters that would not be relevant upon the trial of a particular ac-
cused: before a Coast Guard court, and the procedure above outlined
for introducin;: the proceedings of a board of inquiry will serve
to.eliminate irrelevant evidence at the trial.

The testlmon{%f as read by the official prosecutor should be recorded
in the body of the court record, together with objections and rulings
of the court thereupon, in the same manner as though such testimony
were given before the: court in person by the witness who appeared
before the board of inquiry.

The -accused Ehould be allowed on cross-exammatlon of the official
prosecutor. to réquu'e that he read any other testimony given by the
same witness before the board of inquiry which might serve to ex-
plain or to affect the weight of his testimony as read on direct exami-
nation, and to proceed further in the case in the direction of con-
tradicting the witness, impeaching his reputation- for truth and
veracity, etc., in the same manner as though the witness had given
his testlmony in person at the trial.

In the event that the proceedings of a board of i mqulry are offered
in evidence by the accused, the procedure should be the same as in-
dicated above except that the official prosecutor, as custodian of the
record, would be called as a witness for the defense for the purpose
of getting such proceedings before the court.

The fact that the testunony of a witness before a board of i mqmry
may be legally admissible in evidence before a court does not render
any other parts of the record of the board of inquiry admissible, and
no- part thereof other than that testimony and exhibits used in con-
nection therewith will ever be admitted.into evidence except when
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agreed to by both parties. Z7'his applies with special force to the
findings, opinion, and recommendation which would be the worst
kind of incompetent and prejudicial evidence.

Parr VI. CoMpETENCE OF EvIDENCE: OTHER RULES.
1. Opinion evidence.

321. Opinion evidence.—It is a general rule of law that inferences
are for the jury or the court and that witnesses must confine them-
selves to facts and to matters within their own knowledge.

322. Distinction between fact and opinion.—The general distinction
between fact and opinion is that a fact is something cognizable by
the senses, whereas opinion involves a mental operation. What a
witness thinks in respect to matters in issue is matter of opinion and.
he can not state it.

323. Exceptions to the rnle that witnesses can not state opinions.—
There are three principal exceptions to the general rule excluding
opinion evidence, as given in the following three articles:

324. Opinions arising from facts of daily observation and experience
forming the basis of conclusions of faet.—Opinions which are practi-
cally instantaneously conclusions drawn from numerous facts within
the daily observation and experience of a witness are admissible. In
this class are opinions, based upon the demeanor or appearance of
a person, as to his sanity, sobriety, identity, or resemblance to another;
his physical condition; or his temperamental condition, whether
cool or excited, and the like. Any intelligent witness may testify as
to his opinions of this character, which are merely conclusions of
fact drawn from matters of everyday occurrence.

325. Opinions as to handwriting.—When there is a question as to the
person by whom any document was written or signed, the opinion
of any person acquainted with the handwriting of the supposed
writer, to the effect that it was or was not written or signed by him,
is admissible in evidence. A person is deemed to be acquainted with
the handwriting of another person when he has, at any time, seen
that person write, or when he has received documents purporting
to have been written by that person in answer to documents written
by himself, or under his authority and addressed to that person, or
when in the ordinary course of business documents purporting to
have been written by such person have been actually submitted to
him.

In any proceeding before a court or judicial officer of the United
States where the genuineness of the handwriting of any person may
be involved, any admitted or proved handwriting of sueh person
shall be competent evidence as a basis for comparison by witnesses,
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or by the.jury, court, board, or officer conducting such proceeding, to
prove or disprove such’ genumeness

326. Opinions of experts.—In cases involving questlons requmng for
their solution a knowledge of some spec1a,lty, the opinions of quah-
fied expérts in such specialty may be given in evidence. Such opin-
ions are admissible for the reason that they are based upon experi-
ence and knowledge which is beyond that of the average member
‘of 'a court.- But the rule permitting' the admission of “expert ?
testimony is sub]ect to certain limitations. - Before a witness can
testify as_an expert he must qualify as stich.  The burden of so
qiialifying ‘4 Wlfrness Tests  upon the party initroducing “him as‘ an
expert. But the mere fact that a person who Witnessed a certain

-act ‘which is ‘& iqolatlon of the law happens to be a’ professional
‘inan"does not cdnstitute him an expert when he testlﬁes as ‘to ‘his
observation of tﬂat act. In addition to qualifying as an eXpert the
necéssity for: hls] appesrance must be established beforé his opinion
‘should be received.. A court may hot permit an expert: witness to be
present durmg the trlal and ascertam the facts dn'ectly from the
‘eviderice. ¢

327. Same: Hypothet':tcal questlons ——The opinion of an expert wit-
ness ‘may be obtairied by means of ‘a hypothetlcal question, and i in
putting such a question, facts may be assumed which there is evi-
ence on either side tending to establish, but the facts must be- stated
without commenf ‘While a hypothetlcal question must not assume
‘facts outside of the evidence, it need mnot necessarily take into account
all the testimony. Each party usually considers only his own evi-
dence in frammg his hypothetical question, and this is entirely
proper. The other party may, on cross-examination, put a hypo-
thetical questlon to the same witness based on the evidence of his
witnesses contradlctmg the other. While an expert witness may be
allowed to assume facts, as above, to be true in order to base an
opinion thereon, it remains for the court, in the last analysis, to
determine Wheter such facts are true. The law, therefore, allows
an expert to state an opinion upon an assumed state of facts, but
does not permit- him to express an opinion upon the specific questlon
‘whether or not; ﬁpon the evidence, the accused is guilty, for this is
the very- questlorn Whlch the court 1s sworn to determme upon lts
own oplmon e - :

o S 8. Real Bvidence.

829. Real evidence: Defined.—Real evidence is a term applied loosely
to indicate. objects of all sorts material to the issue, or almost any
kind of evidence, except the testimony of witnesses or writings.
Common instances are the weapons with which crimes are committed,
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articles stolen, and, in general, all objects which are relevant to the
case. When objects, such as buildings, can not themselves be ex-
hibited, photographs are admissible, as stated in art. 296. If neces-
sary or advisable, in order better to understand testimony given, the
court may adjourn to the scene of the crime. In such a case the ac-
cused and his counsel must be present, and the court should take no
testimony on the scene, and should allow no statements in the nature
of testimony to be made further than is necessary to pomt out
places already referred to in testimony given.

330. Same: Requisites of—In general, the same rules apply to real
evidence as to verbal testimony. Primarily it must be relevant. It
must throw some light on the issues. Thus it is proper in a case of
assault and Woundmg to allow the witness to show the, wound or
scar resulting.

3. Whether the evidence is incompetent on account of character or circum-
stances of parties.

332. Evidence incompetent on account of character or circumstances of
parties.—Evidence which might be admissible under any of the fore-
going rules may still be excluded on account of the character or cir-
cumstances of the party offering to give it. This is considered in the
following articles:

333. Accused as a witness.—Under the common law a person was not
allowed to testify in his own interest. This was on the theory that
such testimony would be so biased that it could not be believed.
Such matters are now considered in weighing the testimony. The
law now provides that the accused shall, at his own request, but not
otherwise, be a competent witness, and shall be allowed to testify
in his own behalf, and his failure to make such request shall not
create a presumption against him. Care must be taken by the court
that the accused is not placed on the stand unless he himself requests
that he be permitted to testify, otherwise a fatal error is committed.
The record must affirmatively show that the statutory request was in
fact made. Any comment at any time, especially hostile comment,
on the failure of the accused to request that he be allowed to testify
in his own behalf is improper. (See arts. 364, 394, and 565.)

334. Compelling accused to criminate himself.—The fifth amendment
to the Constitution provides that no person shall be compelled to give
any evidence against himself. ‘The prohibition of the fifth amend-
ment against compelling a man to give evidence against himself is
a prohibition of the use of physical or moral compulsion to extort
communications from him and not an exclusion of his body as
evidence when it is material.”
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- The following are illustrations of what might be required without
violating the principle embodied in the fifth amendment:

. The admission jof testimony as to marks and scars found upon the
person: of a defendant, in -a criminal prosecution, during a forcible
examination of him with a view to ascertaining his identity for the
purpose of arresting him, is not proh1b1ted

Upon a trial a question was raised as to the 1dent1ty of the de-
fendant. One ‘witness testified that he knew the defendant, and
knew that he had tatoo marks (a female head and bust) on his right
forearm. - The court thereupon compelled the defendant, against his
ob]ectmn, to exh1b1t his arm, in such a manner as to show the marks
to the jury. ;

It followg that 1t would be appropmate for the court to order the
accused to remove his clothing for the purpose of examination by the-
court or by a surgeon who Would later testify as to the results of his
examination; and upon refusal to obey ‘the order, the accused might
have his clothing removed by force. The accused might likewise
be compelled to try. on clothing or -shoes or place -his: bare foot: in
tracks, etc. . But, where force would be necessary to eompel. compli-
ance, it Would comport more. with the dignity of the court to have a
surgeon make the examination out.of the presence of the court and.
testify as to the result of the examination, or to advise the accused
as to the purpose of the examination and to warn him that his re-
fusal to obey. wquld be considered as an admission on his part of:
what was sought to be ascertained by the examination. This con-
clusion would be quite within legal bounds as to presumptlon of
facts.

- But neither the accused nor any other Wltness can be compelled

to manufacture evidence himself, as by writing the name in an al-
leged forged instrument. . Such evidence, obtained under compulsion,
is: incompetent and should not be received though no .objection. is
made. : :
335. Testimony-of an accomplice. ——An accused who is one of two or
mere persous coqcerned in an offense is always competent to testify,
whether he.be charged jointly or separately, and whether he be
called :for the prosecution or for the defense. He is privileged not
to incriminate himself and unless he waives the privilege can not be
called. The privilege ceases, however, when his own trial is com-
pleted. The conirening authority may promise not to prefer charges
against one man on consideration.of his testifying, but this should
only be. done Wiaen absolutely necessary to. prevent the defeat of
]ustlce and When the .accomplice is a. partlclpant in the crime to a
minor degree
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The weight to be given testimony of accomplices is for the court
to determine. “ There is no absolute rule of law preventing convic-
tion on the testimony of accomplices if juries believe them.” Such
uncorroborated testimony should, however, be viewed with suspicion
and examined eritically.

336. Member or official prosecutor or recorder as a witness.—A mem-
ber or official prosecutor ‘or recorder of the court is a competent
witness. If required to testify such witness should be the first
called, except in the case of the official prosecutor or recorder called
as the official custodian of a document. (See art. 285.) Should the
president of the court become a witness, the oath or affirmation shall
be administered to him by the member next in rank, who shall
preside during the progress of his examination. If the recorder be-
come a witness, he shall record his own testimony, unless the employ-
ment of a reporter has been authorized. When a member, the re-
corder, official prosecutor, the accused, or his counsel has completed
his testimony, an entry shall be made to the effect that the witness
resumed his seat as member, recorder, official prosecutor, accused, or
counsel. Should the court be composed of but three members, one
of whom is called as a witness, this will not affect the validity of the
proceedings, since, in so testifying, the witness does not cease to be
2 member.

When a member has so testified as a witness he sha]l not be con-
sidered as challenged.

337. Testimony of husband and wife.~——At common law neither hus-
band nor wife is competent as a witness against the other, except
in a case of bodily injury inflicted by one of them upon the other.
The law regards it as essential that marriage should be marked by
implicit trust, and that both husband and wife should be free to
discuss the most vital matters without fear of injury. The common-
law rule has been modified by statute, it being provided that, * In any
proceeding * * * in any prosecution for bigamy, polygamy,
or unlawful cohabitation, under any statute of the United States, the
lawful husband or wife of the person accused shall be a competent
witness, and may be called, but shall not be compelled to testify in
such proceeding * * * without the consent of the husband or
wife, as the case may be; and such witness shall not be permitted
to testify as to any statement or communication made by either
hushand or wife to each other, during the existence of the marriage
relation, deemed confidential at common law.” The rule for Coast
Guard courts is summarized :

(@) Wife or husband of an accused may testify on behalf of the
accused without restriction, but when so testifying shall be subject to
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cross-examination in the same manner as & defendant testlfymg at
his-own request

7 (b) Wife or usband of an’ accused ma.y not be called to testlfy
against the accused without the consent of both accused and witness,
unless on a cha ge of an oﬁ'ense comm1tted bv the accused agamst
the witness. - - :

- (¢) 'Wife or }iusband of any person may not testlfy to conﬁdentwl'
commumoatwm of the other, unless the other give consent.

- (The last two rules are rules of privilege, and are more fully con-
s1dered in -arts. |363 to 368.)

- 338. Testimony of counsel: —Testlmony of counsel as to matters com-
municated to him by the accused will not be heard. It does not mat-
ter' that the counsel does not act as such at the trial; it is-enough
that he has been consulted as a tentative counsel.. If the accused:
personally agree that such testimony be competent it becomes so.
If, however, such communications clearly contemplate ‘the. com-
mission of a future crime, as, for -example, perjury or- eubornatlont
of perjury, the testimony will be competent.

339. Testimony of medical officers.—There is no protectmn by com-
meon'law to communications between a patient and a physician. It

"is the duty of medical officers to attend officers and men -when sick,

to make physical examination of officers, and examine applicants for
enlistment, and ‘they may be specially directed to observe an. officer
or man or specially to examine or attend them ; such observations, ex--
amination, or attendance would Tie official and the information ac-
quired. would be official. While the ethics of: the medical profession
forbid them to dlvulge to unauthorized persons the information thus
obtained and tl*e statements thus madé to them, such information
and statements do not possess the character of privileged communi-
cations. If the medical officer, when called as a witness. before a-
court, refuses te testify to such matters, the president of the court-
should report the facts to the convening authomty and recommend
that d1sc1p11nary measures be taken.

- 340. Testimony of children.—The admissibility of testimony of chil-
dren is not regulated by their age, but by their apparent sense and

understanding.

The court may, in its discretion, receive the testi-

mony of any child, regardless of age, and give it such weight as it

may appear to
court the child

deserve; provided, only that in the opinion of the
understands the moral importance of telling the

truth, for which purpose the court may examine the child.

341. Testimony of witnesses mentally deficient.—Mental incapacity
ie a disqualification, ‘but only to a limited extent, as follows: In-
sanity or intoxication may disqualify, but only to the extent to
which they affect the subject of the testimony. For example, a
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religious hallucination as to angels saving a man from bullets does
not disqualify the person from testifying as to the time of lighting a
fire or the persons on duty at a certain post. Intoxication would dis-
qualify only if it were so complete as to render the person senseless
at the time of the event to be testified to.

The sanity of .a witness having been questioned, the court must
judicially determine this fact before permitting the witness to tes-
tify. When a witness is objected to on the ground of insanity, there
are two usual methods of proving whether or not he is competent to
testify, the first being from the testimony of medical authorities
who have made a special study of mental diseases, and the second
being from the opinions of persons of ordinary intelligence who have
been acquainted with and who have had opportunity of observing
the party under examination.

342. Witnesses before Coast Guard courts generally competent.—Mat-
ters that were once regarded as affecting the competency of wit-
nesses are now treated as bearing only upon their credibility. As
a general rule, the exceptions to which appear in the preceding arti-
cles, all witnesses capable of so doing are entitled to testify, and it
rests with the court in its capacity as jury to decide how much weight
is to be given to their testimony.

A presumption always exists in favor of the competency of a wit-
ness whose testimony is offered, and the burden of proving the con-
trary rests on the party objecting. In deciding upon the competéncy
of a witness the court acts in the capacity of a judge, while in deter-
mining questions of credibility it acts in the capacity of a jury.

Part VII. ATTENDANCE AND KXAMINATION OF. WITNESSES.

1. Attendance of witnesses.

344. Persons amenable to service as witnesses.—All persons in the
Coast Guard are amenable to the service of process to appear as
witnesses. One who has disobeyed a summons can show as a defense
why he should not be tried for contempt that it was impossible for
him to appear, or that by reason of illness or otherwise his life would
have been endangered; but no duty, except of the most imperative
kind, nor any business engagement, is a valid excuse for failure to
attend.

345. Summoning witnesses.—The president shall issue requests for
the attendance as witnesses of all persons whose testimony is neces-
sary to a trial, whether for the prosecution or the defense; but he
shall not summon any witnesses at the expense of the United States.

The written instrument that serves to summon a witness who is
in the Coast Guard is termed a summons, a witness who is not in the
service, a 7equest.
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346. Same: Witness who is in:naval or military 'sérviee.;When it is
desired to;summon a witness who is in the naval or military service,
the summons. shall, whenever possible, be forwarded thiough official
channels. . When ;such a witness is present at the place. where the
court convenes he is simply netified, verbally or otherwise, through
the regular channels, of the time and place he is to appear

“When such a witness is not present where the court is convened
and his attendance would involve travel at Government expense,
the president shall forward the summons seasonably ‘to the conven-'
mg authority, stating: ' :

(@) The necessuty for the testlmony of the person to be sum-
moned ; thati is, xsynops1s of the testlmony which it is expected the
witness will give,.

() Whether the testimony it is expected the witness‘ will give is,
in the opinion: of -the oﬂiclal prosecutor, materlal and? necessarv “to

the ends of. gustlce.

- (¢). Whether the. Wltness is summoned for the pxosecutlon or for
the; defense, - . -

 The. above staterment should be accompamed“-by a request that the
summons be transmitted to the person named therein for compliance.

In urgent cases, but in none other, a request for the attendance of
such witness :may be made by telegraph.

A naval or military witness, summoned as above; shall report to
the president of the court upon his arrival in obedience to the sum-
mons,.and it.shall be the duty of the president to arrange for Govern-
ment quarters and subsistence, if availablé, for such witness; if an
enlisted person, durmg his attendance at the trial. .

347. Same: Witnesses as to character or as experts not to be summoned
at Government expense.—The general rule is that witnesses will not be
summoned at Government expense when it does not appear that any
siich ‘witness hias personal knowledge of the’ facts at issue before the
court, but merely that his testimony is desired either as to character
OF ‘as an expert.

~ The best ewdence as to the character of an accused is his official
record which is fdrwarded to the oﬁicml prosecutor for use in connec-.
-tion with the ‘case!

Under no ¢ircuristances will the department approve the summon-
ing from other stations, at Government expense, of officers to give
expert’ test1mony,1 either for the prosecutlon or the defense, when
there are other oﬂj;:lers on duty at the place of the trial whose service
should render them fully competent to give such testlmony v

348, Same: W1tnesses for defense.—The accused is, in general, en-
tltled to havé all the material witnesses for his defense summoned,
except when theuL testimony would be merely cumulative and evi-

130



RULES OI' EVIDENCE. SEC. 363.

dently add nothing to the strength of his case. As far as possible
he should be allowed a full and free defense, as the least denial to
him of any proper facility, opportunity, or latitude for it may serve
to defeat the ends of justice.

349. List of witnesses.—The official prosecutor shall, prior to the
trial, if practicable, call upon the accused for a list of the witnesses
he wishes summoned for the defense, and shall at the time furnish
him with a list of the witnesses who are to appear against him. It is
to be understood, however, that neither party is precluded thereby
from calling further witnesses whose attendance may, during the
course of the trial, be found necessary to the proper adminintration
of justice.

350. The court may direct the summoning of witnesses.—While the
court can not legally originate evidence—that is, take the initiative
in providing any part of the proofs—yet where, with a view to a
more through investigation of the case, it desires to hear certain
evidence not introduced by either party, the president may properly
summons or request the attendance of witnesses, adjourning for a rea-
sonable period to allow time for the purpose. New testimony thus
elicited must, of course, be received subject to cross-examination and
rebuttal by the party to whom it is adverse.

2. Privilege.

363. Privilege of witness in not answering particular questions.—
A witness may be privileged with respect to certain testimony, or
there may be certain matters concerning which he may claim the
privilege of not testifying. The privilege is personal and may be
claimed only by the witness. No one else, not even counsel, can
claim it. This privilege should be distinguished from the incom-
petency attaching to certain testimony as of husband or wife, and
of an attorney as set forth in articles 337 and 338. The principal
cases of privilege are:

(@) State secrets—This class of privilege covers all the depart-
ments of the Government, and its immunity rests upon the belief

" that the public interests would suffer by a disclosure of State affairs.
The scope of this class is very extended, and the question of the
inclusion of a given matter therein is decided by a consideration of
the requirements of public policy with reference to such matter.

(b) Criminating questions—All questions whose answers would
expose the witness to a criminal prosecution or penal action come
under the head of criminating questions. A witness may properly
decline to answer a criminating question. If the declination be sus-
tained by the court no inference therefrom or comment thereon is
permissible.
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ey Degrading guestz’o'ns -~A witness may also properly decline to
answer where the inquiry is as to .collateral, irrelevant, or immate-
rial matters on the ground that his answer will have the direct effect
of degrading or d1sgracmg him, as, for example, in a case where his
answer could have no effect upon the case except to impair his credi-
bility. - He may, however, be compelled to answer as to a matter
whieh -is materia}l to the issue or trial, notwithstanding the fact that
his answer may tend to disgrace him or bring him into disrepute, un-
less his answer Would also tend to 1ncnm1nate him i in addition to de-
gra.dmg him. J -

364. Same: The accused —The accused not only has an absolute pmv-
1Iege not to testlfy, but it must, explicitly appear that he waives this
privilege before he can be allowed to testify. Havmg elected to take
the stand in his own behalf the accused.occupies the same status as
any other witness. (See art. 333 as to the competency of the accused
as -a witness; ant 394 for cross-examination of the accused. The
acoused i Is not: d1§quahﬁed because of his presence in court during the
examination of all other Wltnesses, although this may have great in-
fluence on the Welght to be given his testimony.) :

. 365. Request; that witness be required to answer.—The party examin-
ing the witness may request the court to require the witness to answer
on the ground that the answer would not tend to incriminate him,
or would not tend to degrade him, or, admitting that the answer
would degrade him, that the matter under inquiry is material to-the
issue on trial and must be answered, notwithstanding the element of
degradation of the witness. .. If the court sustain the request of the
party examining the witness, the witness must answer or be in con-
tempt. If the privilege claimed be on the ground of self-incrimina-
tion, and the answer, when made under compulsion, does tend to in-
criminate the witness the accused can not-object or require the court
to exclude the evi idence on that _ground ; but such answer can.not sub-
sequently be put in evidence in a criminal proceeding against the wit-
ness. If the privilege be claimed on the ground of self-degradation,
and the answer, when made under compulsion, does tend to degrade
the witness the only result is that it may a.ifect the credlblhty of the -
w1tness ,

366. Privilege i perso_nal.—The pr1v1lege of dechnmg to answer on
ground of 1ncrn£nnation or self-degredation is a purely personal
one and can be claimed only. by -the witness himself, and not by
the accused, his counsel, or any other person. In proper cases, how-
ever, the court may, in its dlscwtlon, inform the witness of his
rights. The accused can not object to such testimony, and the witness
may waive hig vaﬂege and testify in spite of any objection com-

ing from the accused, his counsel, or any other person. If the wit-
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ness claim this privilege, but is nevertheless required to testify, it
i1s a matter exclusively between the court and the witness. Under
such eircumstances the accused is in no worse a predicament than if
the witness had come forward voluntarily to testify or had tailed to
avail himself of his privilege.

367. How privilege is claimed.—When a witness wishes to be ex-
cused from answering a question he should state in specific terms on
what ground privilege is elaimed. It is for the court to decide
whether or not the privilege should be allowed. The witness should
not be required to detail wherein his answer would ineriminate or
disgrace, but should make clear upon what ground he is basing
a refusal to answer. Both the question and the ground.of refusal
should appear in the record.

368. Rule for deciding whether witness should answer the question
when privilege on the ground of self-incrimination is claimed.—To en-
title a witness to the privilege of silence, the court must see from
the circumstances of the case and the nature of the evidence which
the witness is called to give that there is reasonable ground to ap-
prehend danger to the witness from his being compelled to answer.
The danger to be apprehended must be real and appreciable, with
reference to the ordinary operation of the law in the ordinary course
of things. If the witness has been previously tried in connection
with the matter on whieh he claims the privilege, his claim is not
valid, the danger having ceased. The danger must not be of an
imaginary and unsubstantial character having reference to some
barely possible contingency so improbable that no reasonable man
would suffer it to influence his conduct. When reasonable appre-
hension of danger appears, however, then, inasmuch as the witness
alone knows the nature of the answer he would give, he alone must
decide whether it would criminate him, and after it has been made
to appear to the court that a reasonable apprehension of danger
really exists, it should not require evidence of the nature of the
witness’s answer further than his own statement that his answer
might tend to eriminate him. (See art. 334 for compelling the
accused or a witness to eriminate himself.)

3. General course of presenting evidence.

371, Order for introduction of evidence.—The proper and usual order
and sequence for the introduction of evidence is as follows: First,
by the prosecution; second, by the defense; third, rebuttal by the
prosecution; fourth, surrebuttal by the defense. The beginning and
end of each of these steps shall be noted in the record. The court
may, in the interests of justice, allow evidence to be introduced out
of the above order and may, for satisfactory cause, allow the prose-
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cution or -the q]iefense to introduce evidence at any time before
arriving at its findings thereon, but it shall not thereafter receive any
new evidence. |The -court may also permit a case once closed by
either or both sides to be reopened for the introduction of evidence
previously omitted, if the court has not yet arrived at its findings

CHAPTER VI.

and if convinced that such evidence is so material that its omission

would leave the investigation incomplete. In all such cases both
parties must be present, and any evidence thus received would be
subject to cross-examination and rebuttal by the party to whom it
may be adverse.;” All evidence, whatever its nature, shall be recorded
in the proceedings in the order in which it is received by the court.

372. Rebuttal.+—During the rebuttal evidence may be introduced by
the prosecution to explain or repel the evidence introduced by the
defense. In general, anything may be given .as rebutting evidence
which is a direct reply to that produced by the other side. The
official prosecutor may rebut any new matter by evidence in rebuttal;
he may impeach the testimony of witnesses for the defense, or may
sustain the credib’ility of his own. witnesses.

- The ev1dence here introduced should, in general, be confined to
such as relates tp evidence introduced by the defense.

373. Surrebuttel.—The defense is accorded an opportunity in the
surrebutal to overcome matters brought out in the rebuttal; that is,
the defense ma}ir here attempt to sustain its original evidence. The
evidence here introduced should, in general, be conﬁned to that
brought out in the rebuttal.

374. Witnesses examined apart from each other. —Wltnesses are ex-
amined apart f;‘om each other; no witness is allowed to be present
during the examination of - qnother Before the charges and speci-
fications.are read to the accused, the president of the court directs all
witnesses to withdraw and not to return until they are oﬁ'icmlly
called. At thel outset of each day’s proceedings the direction to
withdraw shall IPe repeated to all who are cited as witnesses and may
chance to be present. Obviously, these instructions do not operate

in any case to e‘xclude members, the official prosecutor, recorder, the

accused, or his #ounsel when it is necessary for them to be called as
witnesses. When the court has finished with a witness, he shall be
directed to Wlth‘draw, and a minute shall be entered on the record to
the effect that the witness ,Withdraws in order to show that two wit-
nesses are not in court at the same time.

Should a witness inadvertently be present duung the examination
of another Wltness, or should he be present even in violation of the
court’s order, he is not thereby disqualified from testifying, but such
fact should be ‘brought out in cross-examination as affecting the

credlblhty of the w1tness
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375. Objections to witnesses—Any objection to a witness’s compe-
tency should be made before he is sworn. Should his incompetency
later appear, however, a valid objection should be sustained, or the
court, of its own motion, should refuse to hear him further, and order
that any testimony he may have already given be expunged from the
record. A. witness challenged as to competency may be examined
relative thereto on oath administered voér dire before he is regularly
sworn as a witness. (For form of oath see art. 718.)

376. Objections to questions or testimony.—Should objection be made
to any propounded question or to the reception of any testimony, the
court shall proceed at once to determine the same; and the question
or matter objected to, with the decision of the court thereon, shall
be recorded in full in the minutes of proceedings.

377. Order for examination of witnesses.—The proper order for the
examination of a witness is as follows: First, direct examination by
the party who calls him: second, cross-examination by the opposite
party; third, redirect examination; fourth, recross-examination.
The court may, in the interest of justice, allow further examination
by the parties. Any member of the court may put questions to the
witness; such questions are subject to objection in the same manner
as are questions by parties to the trial. Upon new matter elicited by
the examination of the court, the official prosecutor and the accused
may further examine the witness.

4. Direct examination.

380. Direct examination or examination in chief.—Testimony is ordi-
narily given orally in court in the form of answers to questions put
to the witnesses by both sides. A witness is first questioned or ex-
amined, as it is called, by the side which calls him; such examination
being termed his direct examination or examination in chief. This
direct examination forms the basis for further examination. But
such further examination can not properly be used to extend the
scope of the witness’s testimony. All facts desired from a witness
must be brought out in the direct examination. If additional facts
be attempted to be brought out in any subsequent examination of the
witness they may be objected to. A witness must always first identify
himself, and then he must identify the accused. These preliminary
questions are asked by the official prosecutor. The examination is
then continued by the side calling the witness. All questions and
answers are recorded in full and, as far as possible, in the exact
language of the witness. If an objection is made to a question, the
reason for the objection will be stated.

381. Identification of accused.—The identity of the accused should
be carefully proved, both for the establishment of the court’s juris-
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diction over him, and also for proof-of his actual comphclty in the
offense where any doubt is raised on this point.

This identification of the accused involves two distinct elements,
v1z,‘ first, that the person now in court as accused is the same person
described:in.the charges by name, rating, and station; sec'ondly, that
the person now in court as accused (i 1rrespect1ve of h1s name, ete.) is
the vely person who did the act chatged and to which act the wit-
nesses’ testimony will refer. The first of these elements is usnally
proved by witnesses who- know the accused and the facts‘as to his
rank and organization, and when necessary by official records or duly
authenticated copies. - The -second element involves' the question
whether the. person now in court (his name,'etc.; being assumed to be
otherwise duly evidenced) was the actual person who took part in
the affray: or the rape, or made the false pretenses, or did whatever
is the offénse charged. Whenever this fact is disputed, care must be
taken to offer 4ll available evidence that may serve to remove doubt
as-to identity ;- for no injustice is more pronounced than that of con-
victing an innocent person by reason of mistaken identity.

382. Leading questions.—On the examination in chief leading ques—
tions are generally improper. ‘A leading question means what its
name indicates—one which'leads the witness up to the desired an-
swer, 1. e., one which is put in'such a way as to suggest to the witness
the answer which is expected or wanted. There is no particular form
which will make a question leading, or will save it from being such.
The fact that the question is put so as to require a categorical an-
swer does not necessarily make it leading, though it may do so; nor
does the fact that the question is prefaced by “ whether or not,” so
as to avoid-a cabegoncal answer, save it from being leading. (A
question is not necessarlly leading because it may be answered “yes?”
or “no.”)

383. Same: Illustra,tmns.—The question, “ State whether or not you,
in substance or eﬁ‘ect addressed the defendant as one of those con-
cerned in the transaction,” is clearly leading and is also a double
question. ‘It was/ then changed to, “ How did you address the de-
fendant in respect to his being one of the persons concerned? ” and
still held to be leading. The question, “ Did ‘you hear the accused
say he did not intend to come back? ” is leading. The proper form
would be, “ Did the accused: say anything? ” If the answer is in the
affirmative, add “ State.what he said.” On a knife being introduced
into.evidence a witness should not be asked on- direct examination
“Ts this the knife you saw the accused stab deceased with??” He
should first be asked whether he.recognizes the kmfe, and:if he an-
swers that he does; then he ma.y be:. asked where he saw 1t before and
what was done Wlﬂl it:- Tl A T
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384, Same: When allowed.—Leading questions are allowed :

(@) To abridge the proceedings the witness may be led at once to
points on which he is to testify. The rule as to leading questions is
not applicable to that part of the examination of the witness which
is purely introductory. For example, in a desertion case where the
accused admits that on a certain day at a certain place he was appre-
hended as a deserter by a policeman, the latter when on the stand
may have his attention directed at once to the occasion by such a
question as whether at a certain time and place he arrested the .
accused as a deserter. The witness having answered the question in
the affirmative, in the next question he might properly be asked to
state the details connected with the arrest. So in a case of diso-
bedience of orders where there is no dispute that the alleged diso-
bedience took place at a certain time and place, and that it involved
certain persons, the witness might properly be asked whether he was
present at the place where and time when the accused was placed in
arrest by a certain officer for not carrying out a certain order. The
witness having answered in the affirmative, he may be asked to state
all the ¢ircumstances.

(6) When the witness appears to be hostile to the party calling
him or is manifestly unwilling to give evidence.

(¢) When there is an erroneous statement in the testimony of the
witness, evidently caused by want of recollection, which a suggestion
may assist, as, for instance, where he misstates a date or an hour.

(d) Where, from the nature of the case, the mind of the witness
can not be directed to the subject of the inquiry without a particular
specification of it, as where he is called to contradict another witness
who has testified that the accused made a certain statement on a cer-
tain occasion in the hearing of a number of enlisted persons, each of
them may be asked whether he heard the accused make the statement.

(e) The court may properly permit the asking of leading ques-
tions in a criminal case, in the interest of expedition in carrying on
the trial, where it is without prejudice to the rights of the defendant.

385. Double guestions.—Double questions are questions embodying
two or more separate elements or questions. Double questions must
not be asked either on direct or cross-examination, since they are
always confusing to a witness, frequently leading to misunderstand-
ing and unintentional misstatements by the witness, and since,
furthermore—particularly if asked on cross-examination in the form
of a leading question to which a direct answer “yes” or “no” may
be demanded—a double question may constitute a trap for the wit-
ness. Such a question may, in fact, not be susceptible of a categorical
answer either “ yes” or “no.” It will, therefore, never be permitted
to be asked. For example, the question “ Did you see the accused
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leave his quarters with a bundle under his arm?%” is, besides being
leading, a double question and may not be susceptible of a categorical
answer “yes” or “mno.” It consists really of three questions, viz:
(1) Did you see the accused? (2) If so, was he leaving his quarters
when you saw him? and (8) If so, did he have a bundle under his
arm? Manifestly the witness may have seen the accused at the par-
ticular time in question and yet not have seen him leave his quarters
and not have seen him with a bundle under his arm; or he may have
. seen him leave his quarters but without a bundle under his arm, or
he may have seen him with a bundle under his arm but not leaving
his quarters; or, again, he may have seen him (either leaving his
quarters or otherwise) with a bundle, but not under his arm. Each of
these various circumstances may very possibly have a material bear-
ing on the case. The injustice of such a question both to the witness
and to the accused, and its misleading effect, is apparent from a con-
sideration of the fact that if the witness be required to answer “ yes”
or “no ” to such a question he may, for instance, answer “ no,” mean-
ing simply that the accused, when he saw him, did not have a bundle
under his arm, or perhaps meaning that although he saw the accused
with a bundle under his arm, he was not then in the act of leaving
his quarters. But the negative answer may be construed as a com-
plete denial of having seen the accused at all. On the other hand, if
he should answer ¢ yes ” to the question, he might mean simply that
he saw the accused at the time in question, or saw him leaving his
quarters, whereas his answer would be quite properly construed as
meaning that he not only saw him at the time in question, but also
in the act of leaving his quarters, and with a bundle, and also that
the bundle was under his arm. Such a question must never be per-
mitted to be asked of a witness at any time or under any circum-
stances.

386. Questions calling for opinion or conclusion of witness should not
be allowed.—A witness must state facts and not his opinion as to facts,
or, as it is technically termed, he must not testify to conclusions.
(For opinion evidence see arts. 321 to 326.) It follows as a general
rule that a question calling for the witness’s opinion is objectionable.

387. Refreshing recollection.—A witness whose memory fails him on
a particular point may be allowed, ordinarily, to refresh his recol-
lection, if able to, by means of memoranda which he may have. If,
after consulting the memoranda, he is able to recall a fact and can
then testify positively as to such fact from his present recollection—
that is to say, if the memoranda stimulate his memory so that he is
then able to picture the original fact in his mind and can testify
positively as to such fact—he may do so, and it is not necessary that
the memoranda should have been made by the witness. In such case
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the memoranda are not evidence. It is only the witness’s testimony
that is evidence, and he testifies independently from his present recol-
lection, although such recollection is aroused by the memoranda. For
example, a witness may not be able to recall a certain conversation
with the accused and others, but, upon being shown a letter written
by one of the others concerning the conversation, he may be able to
recall the entire transaction and testify about it fully. Of course,
his testimony being entirely independent of the letter may be directly
contradictory to it.

388. Supplementing recollection.—Memoranda are used in another
way—the distinction between the two ways is important—to sup-
plement recollection. In many cases a witness is unable to testify
as to a certain fact from his present recollection, but can testify only
that he made a memorandum of such fact and that the statement
which he made in the memorandum is true, or that he personally
knows that a memorandum made by another was truly made. The
memorandum must have been made when the matter was fresh in
recollection, but the time depends on the circumstances of each case.
The memorandum must be identified and is then admissible in evi-
dence. In the majority of cases it is probable that the inspection
of a memorandum by a witness does not in fact refresh his recollec-
tion so that he can then testify independently of the memorandum.
The witness should then merely testify that the memorandum was
correct when made. The court should see to it that no attempt is
made to use such a paper to impose a false memory on the court
under guise of refreshing it.

In any case it is error for a witness to testify from memoranda.

(S

3. Cross-examination.

391. Cross-examination.— The power of cross-examination is the
most efficacious test which the law has devised for the discovery
of truth.” Greenleaf says, “ It is not easy for a witness, who is sub-
jected to this test. to impose on a court or jury; for, however artful
the fabrication or falsehood may be, it can not embrace all the cir-
cumstances to which a cross-examination may be extended.” In gen-
eral the cross-examination will be limited to matters brought out
by the direct examination of the witness, but in the discretion of
the court minor exceptions may be made to this rule.

As it is the purpose of the cross-examination to test the credi-
bility of the witness, it is permissible to investigate the situation of
the witness with respect to the parties and to the subject of the liti-
gation, his interest, his motives, inclinations, and prejudices, his
means of obtaining a correct and certain knowledge of the facts to

139



SEC. 3%4.. - ; CHAPTER VI.

which he bears testimony, the manner in which he has used those
means, his powers of, discernment, memory, and description. Lead-
ing questions may be freely used on cross-examination.

. While a wide: latitude should be allowed in cross-examination,
courts should distinguish between the legitimate ends of cross-ex-
amination and the mere pointless harassing of a witness and should
not permit the former bounds to be passed.

-392. Limitations on cross-examination.—The court should not unduly
restrict the method of the official prosecutor or counsel in cross-ex-
amination but should always preserve its own dignity and decorum
by: keeping cross-examination within proper bounds. The court
should not permit any intimidation, harassment, or browbeating of
witnesses. AR , , -

.393. When ‘answer is conclusive.—The answers of a witness to ques-
tions which tend to discredit him are conclusive if such questions
relate to collater?l matters. The inquiry can not be further extended
by producing t?stimony of a contradictory nature. If, however,
the false answer is given with reference to a matter relevant to the
issue, the cross-examination is by no means concluded.

394, Cross-exalﬁ‘ﬁnation-of acocused.—An accused person may at his
option take the stand as a witness.(the authority for this is shown
in art. 333), and in so doing he occupies no exceptional status and
becomes subject to cross-examination like any other witness.. The
same rules as to the admissibility of evidence, privilege of the wit-
ness, impeaching of his credibility, etc., will apply to him as to any
other witness, and the only noticeable difference between his ex-
amination and that of other witnesses will be that he will, in gen-
eral, naturally and properly be exposed to a more searching cross-
examination. So far as the latitude of the cross-examination is dis-
cretionary with the court, a greater latitude may properly be allowed
in his cross-examination than. in that of other witnesses; but, like
them, he may ﬂot be cross-examined beyond the charges on which
he was examined in his direct examination, except to test his credi-
bility as a witness. (If an accused takes the stand in his own behalf
‘and is interrogated by his counsel on one charge only, where there
are several against him, he can not be legally questioned on cross-
examination on the other charges.) The accused having once taken
the stand may ﬂe recalled, despite his objection, at any time during
the proceedings, at the discretion of the court, for the purpose of
examination or further cross-examination, to explain matter brought
out in his original testimony. o

Where the accused testifies in denial or explanation of any speci-
fication, the scope of his direct examination is considered to be the
whole subject of -his guilt or innocence of that offense. Any fact
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relevant to the issue of his guilt or relevant to his credit as a witness
is properly the subject of cross-examination. If the accused fail
to take the stand at all, this failure must not be commented on, for
such comment would violate his privilege to remain silent. But if
he testify and if he fail in such testimony to deny or explain spe-
cific facts of an incriminating nature that the evidence of the prose-
cution tends to establish against him in relation to the charge or
charges on which %e has testified, such failure may not only be com-
mented upon by counsel but may be considered by the court, with
all the other circumstances, in reaching their conclusion as to his
guilt or innocence. (See art. 333 for the competency of accused as a
witness; art. 364 for his privilege.) Where, however, an accused is
on trial for a number of offenses and, taking the stand in his own
defense, testifies to one or more of them only, he can not be cross-
examined as to the others, and no comment can be made or infer-
ence drawn from his failure to testify as to the others. If the de-
fense has put the accused’s character in evidence (see art, 249)
before the accused testifies, the accused may be cross-examined as to
his general character.

395. Contradictory statements.—The foundation for impeaching a
witness by proof of contradictory statements must be laid on cross-
examination® The proper method of proceeding in this is set out in
article 416.

6. Redirect and recross-examination and examination by the court.

398. Redirect and recross-examination.—Ordinarily the redirect ex-
amination will be confined to matters brought out on the cross-
examination, and the recross-examination will be confined to matters
brought out on the redirect examination. But in these matters the
court, in the interest of truth and justice, should be liberal in relax-
ing the rule. Whenever a redirect examination is allowed a recross-
examination must also be allowed.

399. Examination by the court.—A member may put questions, but
since members must be impartial and without prejudice their ques-
tions should, in general, be for the purpose of making clear the
meaning of testimony already given. The court should not originate
evidence. To do so lays it open to animadversion, and should be
scrupulously avoided. The court has the right to put questions to a
witness at any time, but ought to make no interrogation until the
examination by the parties has been completed. It generally hap-
pens that any doubt in the minds of the court arising during the
examination of a witness is cleared up before the parties finish with
him. i
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A question by a member may be put directly to a witness without
submitting it first to the court; if, however, it is objected to and
ruled out, it must be recorded as ‘ by a member.” If received, it is
recorded as “ by the court.”

400. Further examination of witness to be allowed after examination
by the court.—If a witness is examined by the court, an opportunity
should be afforded the official prosecutor and the accused, respec-
tively, to reexamine and recross-examine the witness upon new matter
brought out by the court’s examination; when the witness is excused
the record will be made to state affirmatively that neither the court,
the official prosecutor, nor the accused (counsel) had any further
questions to ask the witness. If any step in the examination of a
witness is omitted by reason of the fact that the party whose turn
it is to examine does not desire to ask any questions, the record
must, by a suitable entry, show that such opportunity was afforded;
thus, ¢ The accused did not desire to cross-examine,” ete.

7. Rules peculiar to Coast Guard courts and boards.

403. Questions to witness to be in writing.—Questions to be pro-
pounded to a witness shall be reduced to writing, except in cases
where the court has a competent stenographer as reporter.

404. Parties and witnesses before board of inquiry.—Inasmuch as the
testimony given by witnesses before boards of inquiry may, under
certain conditions (see arts. 314 and 315), be used against such wit-
nesses or by or against others in subsequent trials by courts, it is
important that boards of inquiry should fully understand the statu-
tory powers, restrictions, and safeguards which surround the pro-
duction of evidence in cases which they are called upon to investi-
gate.

While a board of inquiry has the same powers as a general court
with reference to the attendance of witnesses, contempts, taking
testimony under oath, etc., at the same time defendants and witnesses
before boards of inquiry have all the rights accorded by law to
parties and witnesses before general courts, principal among these
being the right of a defendant to be represented by counsel, to cross-
examine witnesses, to introduce evidence, and to be privileged from
testifying except at his own request, and of witnesses to decline
answering any question which may tend to incriminate or degrade
them.

While it is not legally necessary that defendants before a board of
inquiry should be warned that what they say may be used against
them (see art. 314), it is desirable that in practice this be done and
that they be further informed of their rights, particularly when they
are without counsel.
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405. Authority of Coast Guard courts to punish contempts.—Coast
Guard courts have no authority to punish contempts. In such cases
the president of the court shall prefer charges against the person in
contempt. }

406. The president may cauntion a witness—This caution may be
given at the request of a member, the official prosecutor, any party
to the trial, or on the president’s own initiative.

407, Procedure when witness is charged with contempt.—When a wit-
ness is charged with contempt, the regular business of the court
should be suspended, and he should be given opportunity to reply.
If the reply is satisfactory, the proceedings for contempt may be
ended. A witness can not, however, purge himself of contempt by
insisting that his language or behavior was proper. The testimony
of a witness who has been adjudged guilty of contempt may be con-
tinued.

408. Verification of testimony.—The recorded testimony of a witness
shall be read to or by him, in order that he may verify, correct, or
amend it, only upon direction of the president of the court, when
such a request is made by the official prosecutor, recorder, any mem-
ber of the court, accused, or counsel. If it has been directed by the
president of the court that the testimony of a witness be read to or
by him, in order that he may verify, correct, or amend it, and it is
desirable, the official prosecutor or recorder may request the court to
permit the witness to report at a subsequent date in order to correct
or verify his testimony. If the correction or amendment is material,
the witness may be further examined on the subject matter affected
by the correction.

409, Manner of correcting testimony.— When a witness has been di-
rected to verify his testimony in accordance with the preceding article
this may be accomplished in either of two ways: First, the witness
may be present during the reading of so much of the record as con-
tains his testimony and, at the conclusion of such reading, make
necessary changes or verify it; or, second, he may be furnished with
so much of the record or a copy thereof as contains his testimony, to
be read over by him out of court, after which he is called before the
court to correct, amend, or verify it. The recorder may correct
obvious clerical errors out of court before the witness is called upon to
verify his testimony. (See art. 673.)

410. Witness shall be warned not to converse upon matters pertaining
to the trial.—The object of the examination of witnesses, and the ob-
ject of all the various rules of evidence covering such examination,
is to present to the court testimony, given under oath, covering all
pertinent facts relating to the case which are within the personal
knowledge of each witness. When the court has all of the testimony
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of the various witnesses concerning matters in their own: personal
knowledge before it, it can then, taking all the evidence into consid-
eration, arrive at its finding.

The reason that no witness is permitted in court during the ex-
amination of another witness is in order to prevent either the de-
liberate or unconscious coloring of the testimony of any witness, in-
asmuch as it is considered essential to the ends of justice that each
witness testify truthfully and in accordance with his own recollec-
tion of events: For exactly these same reasons it is highly undesir-
able and improper for witnesses to an occurrence which may proba-
bly be the subject of judicial investigation to converse with each
other concerning the testimony which they would give should they
be called as witnesses, or, having testified, to disclose to persons not
present the testimony which they gave, or to converse with anybody,
including those present in the court room, concerning the details
of the testimony given by them. This prohibition, of course, is not
intended to prevent legitimate conversations between any persons
officially interested in the case and bona fide witnesses, but it is
intended to prevent any conversations. with any persons whatever
which will influence any testimony, directly or indirectly, which is
to be given before the court.

The following rules are therefore laid down in regard to warning
witnesses to refrain from discussing matters pertaining to the trial:

(@) It is competent for the official prosecutor or the counsel for
the accused to warn prospective witnesses against conversations as to
the details of the case with any person other than a party to the trial.

(6) The court should especially direct any witness who has testi-
fied in a case to refrain from disclosing, either directly or indirectly,
any part of the testimony he has given, and from conversing with
any person whatsoever concerning the details of his testimony. This
warning, however, will not preclude the official prosecutor or counsel
for the accused from legitimate conversation with the witness, neither
shall it be given to a member of the court, the official prosecutor, the
accused, nor the counsel, should they become witnesses.

(¢) The court may also call all the witnesses in the case and in-
struct them not to converse with any person, other than the parties
to the trial, concerning any feature of the case whatsoever, and not
to allow any witness who has testified to communicate in any manner
anything to them concerning testimony given on the stand.

() In exceptional cases the court may take the necessary steps
to segregate the witnesses, either before or during the trial, in order
to prevent intercommunication, and it may require that all communi-
cation between a witness who has testified, or a prospective witness,
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and counsel, official prosecutor, or any other party, be in the pres-
ence of a provost marshal.

In brief; while in many cases of a routine nature it is not consid-
ered necessary to take special steps to safeguard the testimony, the
court has full authority at any time to take such steps as may be
necessary to insure the inviolability and the uncolored veracity of
the testimony which is to be given. :

Instruction concerning the inviolability of testimony and the im-
propriety of conversing on such matters should be given to every
person in the service, and it should be impressed upon him that,
whether he receives special warning or not, it is at all times improper
to converse outside of court upon the details of the testimony he
has given, or about any part of the testimony he will give if called
upon the stand, unless directed so to do by parties to the trial, or
other proper authority.

8. Credibility and impeachment of ¢ witness.

415. Impeachment of a witness.—The testimony of a witness may be
impeached : (1) By disproving the facts testified to by him; (2) by
proof of contradictory statements previously made by him as to
matters relevant to his testimony and to the case; and (3) by attack-
ing the witness’s general credibility.

416. Impeachment by proof of contradictory statements.—KEvidence
looking toward the impeachment of a witness by proof of contra-
dictory statements previously made by him is competent only in
respect to matters that are relevant and material to the charge.
Before contradictory statements of a witness can be proved against
him his attention must be called with as much certainty as possible
to the time, place, attending circumstances, and persons to whom the
statements have been made. If such statements were made in
writing, the same should be shown the witness for identification. It
is not sufficient to ask a witness in general whether he did not at
some time make a different statement; but, in order to prepare the
way for impeaching evidence, it is necessary first to ask the witness
upon cross-examination whether he did not, on a specified occasion,
make a diverse statement (specifying it) to a person named. When
the impeachment is to be made by the testimony of other witnesses,
care must be taken to lay the groundwork, as indicated above, for
subsequent impeachment while the witness to be impeached is on the
stand. Otherwise it would be necessary to recall such witness for
this purpose before impeaching testimony could be admitted.

417. What credibility consists in.—The credibility of a witness is his
worthiness of belief, and is determined by his character, by the
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acuteness of his powers of observation, the accuracy and retentive-
ness of his memory, by his general manner in giving evidence, his
relation to the matter in issue, his appearance and deportment,
prejudices, by his general reputation for truth and veracity in the
community where he lives, by comparison of his testimony with
other statements made by him out of court, by comparison of his
testimony with that of others, etec.

418. Attacking general credibility of a witness.—The general credi-
bility of a witness may be attacked in cross-examination, or by evi-
dence tending to show his general bad reputation as to veracity.
The fact that a witness has been convicted of a crime involving
moral turpitude, particularly if involving his veracity, as falsehood
or fraudulent enlistment, may also be brought out as bearing on his
credibility. There must have been a conviction by a court. KEvi-
dence of mere accusation or indictment is inadmissible. The state
of the feelings of the witness and his relationship to the parties
may always be proved for the consideration of the court. In all
cases it is for the court to determine the weight to be given a par-
ticular witness.

419. Proof of character by general reputation.—Where impeachment
of a witness for bad character is undertaken, it must be limited to
proof of his general reputation for truth and veracity in the com-
munity in which he lives or pursues his ordinary vocation. For a
military man this would mean the reputation that he bore among his
shipmates, at his station, or, if stationed at or near a town, among
the residents of the town. Personal opinion as to his character is
not admissible, except that a witness may, after testifying that he
knows the repuiation of the person in question as to truth and ve-
racity in the community in which he resides or pursues his ordinary
vocation, and that such reputation is bad, be further asked whether
or not from his knowledge of such reputation he would believe the
person in question on oath.

420. A party may not impeach his own witness—Exceptions.—The
general rule is that a party is not permitted to impeach the credibil-
ity of his own witness, but this does not mean that he can not intro-
duce other testimony as to a particular fact which is directly contra-
dictory to the testimony of such witness. Ixceptions to the general
rule are: (1) When the witness appears to be hostile to the party
that calls him; (2) when a party is under the necessity of calling a
particular person as a witness; (3) when the party that calls a wit-
ness is unduly surprised at the evidence elicited.
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Parr VIII. WricaiNG EvipENCE — Jupiciar Noricr — PreEsume-
TIONS — IVIDENCE IN AGGRAVATION OR HEXTENUATION.

1. Weighing evidence.

423. What evidence may be considered.—The oath taken by members
of general and minor courts requires them to try and determine  ac-
cording to the evidence ” the case depending; that taken by the mem-
bers of a board of inquiry, to examine and inquire * according to the
evidence ” the matter before them. A deck court and boards not re-
quired to take such an oath will also determine the matter before
them solely on the evidence in the case. The evidence thus referred
to, according to which the court must decide the case, means all the
matters of fact which the court permits to be introduced, or of which
it takes judicial notice, with a view to prove or disprove the charges.
Kvery item of this evidence must be introduced in open court, and it
would be seriously irregular and improper for any member of the
court to convey to other members, or to consider himself, any per-
sonal information that he possessed as to the merits of the case or the
character of the accused without stating it in open court. But while
their knowledge of the facts must come to them from the evidence,
the members are expected to utilize their common sense, their knowl-
edge of human nature, and the ways of the world in weighing the
evidence and arriving at a finding. In the light of all the circum-
stances of the case they should consider the inherent probability or
improbability of the evidence given by the several witnesses, and
with this in mind the court may properly believe one witness and dis-
believe several whose testimony is in conflict with that of the one.

Members of courts and boards, in their capacity as judges, must
pass upon the admissibility of evidence; and, as jurors, weigh it.

424, Weighing evidence.—In weighing evidence the court may con-
sider: (1) The witness’s manner of testifying; (2) his intelligence;
(3) his means and opportunities of knowing the facts to which he
testifies; (4) the nature of the facts to which he testifies; (5) the prob-
ability or improbability of his testimony; (6) his interest or want
of interest; (7) his personal credibility, so far as it legitimately ap-
pears upon the trial; (8) the number of witnesses, subject to the re-
marks in the following article; (9) all the facts and circumstances
of the case. “Too close agreement between the testimony of wit-
nesses as to a rather involved and complicated occurrence is to be
regarded with suspicion. It appears suspicious that the testimony
should agree so closely on what at the time would appear to have
been a rather unimportant part of an operation, and should differ
so widely on points which would appear to have been of more im-
portance.”
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425. Weight of evidence as affected by the number of witnesses—The
relative number of witnesses for the prosecution and the defense is
by no means decisive in general, as the relative weight of the evi-
dence depends much less upon the number of witnesses than upon
their character, their relation to the case, and the circumstances
under which their testimony is given.: The “weight of evidence”
is not a question of mathematics, but depends on its effect in induc-
ing belief. It often happens that one witness, standing uncor-
roborated, may tell a story so natural and reasonable in its character
and in a manner so sincere and honest as to command belief, al-
though several witnesses of apparently equal respectability may con-
tradict him. The question for the court is not on which side are
the witnesses the more numerous, but what evidence does it believe.

426. Weight to be given testimony of the accused.—The fact that a
witness is the accused does not condemn him as unworthy of belief,
but does create in him an interest greater than that in any other
witness, and to that extent affects the question of credibility. It is
a general rule that the relations of a witness to the matter to be
decided are legitimate subjects of consideration in respect to the
weight to be given to his testimony. In every case the testimony
of an accused should be considered in connection with all the evi-
dence adduced and given such weight as the court may believe it
merits.

427. Weight of board of inquiry proceedings as evidence.—The weight
to be attached by the court to proceedings of a board of inquiry
which have been received in evidence is a matter for determination
by the court, the same as in the case of any other evidence. In this
connection, however, the following is quoted from the case of Mul-
lan ». United States:

“The evidence adduced before a court [board] of inquiry is sur-
rounded by all the solemnities of evidence taken in a court of record
or before a court-martial. The accused is personally present and
represented by counsel. The right of cross-examination prevails
and every legal inhibition as to its competency or relevancy can be
raised at the hearing. While it is a court of inferior jurisdiction
and its findings usually advisory, its proceedings are not in anywise
summary. The evidence adduced and preserved before courts
[boards] of inquiry is superior in every respect to depositions. An
accused thus arraigned can not plead ignorance of the testimony
against him or hope by subsequent examination of the same witnesses,
in the same cause, between the same parties, to materially change
their testimony.”

428. Cumulative evidence unnecessary.— When a fact has been suffi-
ciently established, it is unnecessary to consume the time of the
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court by the introduction of additional evidence which is merely
- cumulative, as such carries no additional weight.

2. Judicial notice.

430. Judicial notice.—The evidence introduced in the trial is sup-
plemented by facts of which the court takes judicial notice; that is,
by facts which the court knows to be true without any evidence to
prove them. Courts should take judicial notice of: (e¢) Facts form-
ing part of the common knowledge of every person of ordinary un-
derstanding and intelligence, such as qualities and properties of
matter ; well-known scientific, historical, physiological, and geograph-
ical facts; time, days, and dates; the composition and uses of
articles in common use; the character of a weapon as deadly or not;
nature of familiar games and terminology thereof; existence, ap-
pearance, and value of money; well-known facts as to the character-
istics of animals in general but not of a particular animal; language,
words and phrases, well-known slang expressions, and abbreviations.
(b) Matters which are so easily ascertainable in authentic form
that the court may readily inform itself by reference to some authen-
tic, accessible source of information, such as the name of the present
United States ambassador to England; the time of sunrise on a
given day from the Nautical Almanac, ete. (¢) Matters which the
court is bound to know as a part of its own special duty and function,
such as the United States Constitution, treaties, and statutes; Coast
Guard regulations and general orders; the organization of the Coast
Guard, Coast Guard divisions and districts, and the names of officers
connected therewith in the higher positions; prices of articles fur-
nished by the Government when published in general orders; official
drill books, etc.

Matters of which courts may take judicial notice need neither be
charged nor proved. Where the court entertains any doubt as to
the propriety of taking judicial notice of a fact, it should require it
to be proved like any other fact.

A court may not take judicial notice of a f01e10n law, the exis:
tence of such law being a question of fact which must be proved by
competent evidence the same as any other fact—i. e., the purport
or the actual wording of the law must be introduced into the evi-
dence—and it must be further shown that the law or regulation was
in force at the time when the alleged act in violation thereof took
place.

The proper way to have the court take judicial notice of a fact not
carried in mind by all intelligent men is for the party desiring it
to request that the court take judicial notice, for example, of section
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87 of the Federal Penal Code, and to furnish the court at the time
with an official or otherwise trustworthy copy thereof.

3. Presumptions.

432. Presumptions.—The evidence introduced in a case is also some-
times supplemented by presumptions. A presumption is a rule
of law annexing to certain evidential facts a legal significance.
Such presumptions are of two kinds, according to the legal signifi-
cance attached, namely, (@) rebuttable presumptions and (&) con-
clusive presumptions.

433. Same: Rebuttable—A rebuttable presumption is an assumption
made by law that an inference of fact is prima facie correct. This
presumption places the burden of rebuttal upon the party against
whom it operates. In the absence of evidence to the contrary the
law presumes that:

(@) A person owns the property which is in his possession.

(b) A person between the ages of T and 14 is incapable of enter-
taining criminal intent and, therefore, incapable of committing
crime.

(¢) A person is sane.

(@) A promissory note has been issued on valuable consideration.

(¢) There is identity of person from identity of name (depending
upon the circumstances).

(/) When an instrument is more than 30 years old the party
whose signature appears thereon duly signed it.

(¢) A person who has not been heard from in seven years is dead.

(%) A letter duly directed and mailed was received in the regular
course of the mail.

(¢) Official duty has been regularly performed.

(7) When a man and woman have lived together as husband and
wife and have been commonly reputed as such they have been
properly married.

(%) A child born of a married woman during wedlock is legiti-
mate.

(Z) An unlawful act was done with unlawful intent.

(m) A. publication purporting to have been printed or published
by public authority was so printed or published.

(n) A publication purporting to contain reports of cases adjudged
in judiecial tribunals of the place where published contains correct
reports of such cases.

434. Same: Conclusive.—A conclusive presumption is an assumption
made by law that an inference of fact is conclusively correct. It
forbids of any evidence being introduced to the contrary. The law,
for example, conclusively presumes that a child under 7 years of
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age is incompetent to commit crime. Strictly speaking, presump-
tions of this class are not presumptions at all but matters of sub-
stantive law. As such they do not belong to the subject of evidence.

J. Bvidence in aggravation or extenuwation.

436. Plea of guilty does not exclude evidence for the prosecution.—A
plea of guilty does not necessarily exclude evidence for the prosecu-
tion. The court has discretionary power as to the punishment to
be awarded. It is proper that it should have full knowledge of all
the circumstances attending the offense. The reviewing authority
is also entitled to this knowledge, and to this end it is proper for
the court to take evidence after a plea of guilty, unless the facts are
so fully set forth in the specification as to show all the circumstances
of mitigation or aggravation. Where the official prosecutor has
knowledge that the offense as actually committed was of a more
grave nature than appears merely on the face of the specification
it is his duty to offer such evidence.

437. Accused may cross-examine.— When evidence of this character is
introduced after a plea of guilty, the accused has the same right to
cross-examine the witnesses and to offer evidence in rebuttal as
though he had plead not guilty.

438. Plea of guilty does not exclude evidence for the defense.—The ac-
cused may offer evidence in extenuation of an offense to which he
has plead guilty. Such evidence, however, must not go to con-
trovert any element of the offense specified, as it would then be
inconsistent with the plea, and the latter should be changed. The
motive actuating the commission of an offense may properly be
shown in extenuation. (See art. 250 as to character evidence in
mitigation. )

439. Official prosecutor may cross-examine.—The official prosecutor
has the same right to cross-examine witnesses in extenuation as the
accused has to cross-examine those in aggravation.

151



CHAPTER VII.

INSTRUCTIONS FOR COURTS.

Parr I. JURISDICTION.

Article.

451. Jurisdiction of a court.

452. Jurisdiction of Coast Guard
courts.

453. Conditions necessary to show ju-
risdiction.

454. Same: Convened by an officer em-
powered to do so.

455. Same: Legally constituted.

456. Same: Jurisdiction as to place.

457. Same: Jurisdiction as to time.

458. Same: Jurisdiction as to persons.

459. Same: When jurisdiction over
persons terminates.

Article.

460. Same: Jurisdiction as to offenses.

461. Concurrent jurisdiction: Same act
may be an offense both against
Coast Guard law and State or
foreign law.

462. Same: Same act not an offense
both against Coast Guard law
and Federal civil law.

463. Appellate jurisdiction.

464. Jurisdiction can not be divested
by act of accused.

Parr II. PRELIMINARY INVESTIGATION, ARREST AND SUSPENSION, AND CONFINE-
MENT BEFORE TRIAT.

Article.

470. Preliminary investigation, arrest
and suspension, and confine-
ment before trial.

471. Same: Note to articles 1722 and
1723, Coast Guard Regulations.

472. Same: Two arrests provided for.

Article.

473. Same: Provisions not to apply to
persons under arvest for trial.

474. Report to be made by command-
ing officer of person recom-
mended tried by general court.

PArt ITI. PROCEDURE PRIOR TO TRIAT,

Article.

477. The precept.

478. Personnel of court.

479. Changes in court.

480. Same: May be made by signal.

481. Appointment of official prosecutor.

482. Duties of official prosecutor or
recorder before trial.

483. Same: He shall not try case out
of court.

484. Same: To report delays in trials.

485. Accused entitled to counsel.

486. Same: Officer detailed as counsel.

487, In case request of accused for

certain person to act as counsel
is refused.

Article.

488. Accused to-be informed of his
rights.

489. Legal ethics.

490. Clerical assistance and inter-
preter.

491. Same: Expense to the Govern-
ment must be authorized.

492. Provost marshal, guard, and
orderly.

493. Copy of charges and specifications
forwarded to the accused.

494. Original charges and specifica-
tions prefixed to record.
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S FOR COURTS.

PART IV. ORGANIZATION.

Article. JArticle.
500. Place of meeting of court. 515. Same: Administer oaths.
501. Hours of sessions. 516. Provost marshal, guard, and or-
502. Sessions to be public. : derly report with accused.
503. Members take seat in order of | 517. Reporter and interpreter.
rank, 518. Counsel for accused.
504. General duties of members. 519. Precept read.
505. Same: Voting. 520. Challenge: Right of.
506. Duty to decide according to the | 521. Same: What constitutes valid.
law, even if at variance with | 522. Same: Court decides on.
their individual beliefs. 523. Same: Procedure upon,
507. Deliberations to be in closed court. | 524. When a member not challenged
508. Liability of members. considers himself disqualified.
509. Absence of members. 525. When court is reduced by chal-
510. Same: By reason of illness. lenge below legal quorum.
511. Same: Procedure in case of, 526. Before court is sworn it can do
512. Procedure in case of absence of nothing other than determine’
official prosecutor or recorder. challenges, NG
518. Procedure on seating of new mem- | 527. Oaths.
ber. 528. When organization is a.ccom-'
514, General duties of president or phshed
senior member.
PaArT V. PROCEDURE DURBING TRIAL,
Article. Article. Y
535. Accused must admit receipt of | 554. Same: “ Guilty but without erim:
copy of charges and specifica- inality.”
tions. 1 555. Same: Standing mute:
536. Nolle prosequi. 556. Procedure on'plea of guilty,
537. Charges and specifications: Must | 557. Evidence in extenuation.
be pronounced in due form and | 558. Evidence after plea of guilty
technically correct. 559. Plea of insanity:’
538. Postponement. 560. Change of plea.
539. Duties of official prosecutor or | 561. Rejection of plea. :
recorder during trial. 562. Oral arguments upon the adm1s—
540. Same: To protect interests of ac- sibility of evidence and wupon
cused who does not have counsel. interlocutory proceedings.
541. Same: Not to be present durmg 563. Attendance and examination of
closed court. witnesses. .
542. Arraignment. ' 564. Statement of aecused.
543. Same: On trialg in joinder. 565. Same: When inconsistent with
544. Pleas, kinds of. plea.
545. Plea to the jurisdiction. 566. Same: Procedure when statement
546. Pleas in bar of trial. is more than a mere request for
547. Same: The statute of limitations. clemency.
548. Same: Former jeopardy. ° 567. Arguments of official prosecutor or
549. Same: Pardon. recorder and of counsel. -
550. Action upon special pleas. 568. Same: Character of.
551. Pleas to the general issue. 569. When statement and arguments
5562. Same: “Guilty in a less degree may be oral.
than charged.” 570. When statement and arguments
5563. Same: Nolo contendere. must be written.
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' CHAPTER VI '~

PART VI. FINDINGS—RECORD OF PREVIOUS CONVICTIONS—SENTENCE—-—RECOMMEN-

DATION 'ro CwMENOY.

Article,

577. Method of arriving at’ ﬁndings
578. Reasonable doubt,

579. General principles controlling find-

ings.
580. When accused pleads guilty.
581 When speciﬁcation is found proved

“in part.

582. “Gmlty in a less degree than
charged B

583: Findings on’ joint eharges or
speclﬁcatlons

584, When ﬁnding is “not guilty »
585. Same Acquittal to be annonnced
" in open’ ¢ourt.
586. Forms of acquittal .
587. Findings to be recorded in hand-
writing of recorder. - )

588. Previotis convictions; Introducedn

- 589, Same: Must have been approved
by proper authority.

- 593.
. 594,

Article.
590. Same: Must rela,te to current en-
listmént—exceptions. ;' . .
Same‘ ‘What record must show.
Same: How record of, is intro-
duced when objected to .
Method of arrivin at sentence.
Punishment to be adjudged
Authorized pumshments. '
Sentences involving imprisonment
Meaning of other aceessories ofv
said sentence. . .
Loss of pay. .
Conﬂnement on, bread and water.,

591.
592.

595.
596.
597.

598.
599.

h) 600. Recorda,tion and authentication of

‘sentence.
601 V‘otm.or opin ion of’ individnal
members not to be disclosed.’
602. Recommendation to clemency. .

PART VII. LIMITATIONS 0F PUNISHMENT,

Article.

608, Limitations of punishment pre-
scribed by the Secretary of the
Treasury. )

609. Offenses not provided for.

610. Loss of pay and reduction in
ratlng )

611. Limitation when a deposition is
used.

612. Limitation when the record of a
board ot inquiry is used.

Article,

~613. Limitations' to punishment.

614. Definition of “superior oﬂicer »

615. Punishments to be graded.

616. Combined punishment.

617. Next inferior rating. c

618. Disrating under special circum-
stances.

619. Place of imprisonment.

Papr VIIL Paoonnmon REVISION.

Article.
625. Revision: must be before same
. court. -
626. Same: Except in the case of a
minor court where the original
--sentence would injure the
health of the accused.
627. Legal: quorum required for re-
vision.
628. Recorder.on revision. o
629. No.new evidence admissible:.
630." Record in revision. - -

1 632.

Article.

. 631. Clerical errors or omissions how

corrected. .

Presence of accused [

633. Findings:and sentence revised in
closed . court, . :

634. Revision affecting ﬁndings a.nd’
senténce—court’s action. to be
in handwriting of recorder.

635. Where revision of findings re-
sults in acquittal.

154:


http:Me~od.of

INSTRUCTIONS FOR COURTS.

SEC. 452,

Parr IX, ACTION BY REVIEWING AUTHORITY.

Article. .

638. Sentence not effective until ap-
proved. -

Execution of dishonorable dis-
charges.

* Reviewing authority ” defined.

Power of reviewing authority.

Same: Conditionally to remit dis-
honorable discharges.

Same: Conditionally
other sentences.

Same: When he is not to return
record.

Effect of disapproval.

Reviewing power vests in office
of authority so acting.

639.
640.
641,
642.
643. to remit
644.

645.
646.

Article.

647. Same: May not be delegated to .

inferior.

648. Reviewing authority should not
disapprove on account of error
not prejudicial to rights of ac-
cused.

Mitigation of sentences.’

Sentences in excess of limitation
of punishment.

Superior authority may return
record for revision, provided
court has not been dissolved.

652. Suspension of sentence.

653. Dissolution of court.

649.
650.

651.

ParT X. RECORD OF PROCEEDINGS.

Article.

658. Records of proceedings.

659. Same: To be typewritten.

660. Same: How made up and bound.

661. Cover sheets.

662. Questions numbered.

663. Questions and answers
graphed.

Recess or adjournment.

Reading of record.

Presence of accused during sub-
sequent reading of record.

Order in which documents are
prefixed or appended.

Numbering and marking of pages
and documents.

para-
664.
665.
666.
667.

668.

Article.

669. Modifications of precept.

670. In case of absence of members.

671. Medical certificate required.

672. Manner in which corrections are
made.

When a witness corrects his tes-
timony.

Index for lengthy cases.

Reading of papers.

Completion of record.

Final disposition of records.

Letters of transmittal not re-:
required.

679. Action to be taken in case of loss

of record.

673.

674.
675.
676.
6717.
678.

Parr I. JurispicTIiON.

451. Jurisdiction of a court.—The jurisdiction of a particular court
is the legal power, right, or authority of such. court to hear and de-
termine cases legally referred to it and to adjudge sentences within
prescribed limitations.

452. Jurisdiction of Coast Guard courts—As Coast Guard courts are
courts of limited jurisdiction, their records must show affirmatively
that they have authority to hear and determine cases coming before
them for trial. A particular court has authority to try men specifi-
cally ordered tried by it, and has no authority to try a man ordered
tried before another court. The jurisdiction of such courts is statu-
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tory and is limited to offenses which are provided for by or are within
the purview of enactments of Congress. (Act May 26, 1906 ; 34 Stats.
200.) The jurisdiction thus conferred is exclusively criminal in
character and gives no authority for adjudging damages for personal
injuries or private wrongs. It is solely for the purpose of the main-
tenance of Coast Guard discipline. In order that a Coast Guard
court may conduct a legal trial and adjudge a valid sentence, it is
necessary that the jurisdiction of such court be established.

453. Conditions necessary to show jurisdiction—The following are
necessary conditions to the jurisdiction of every Coast Guard court:
(a) It must be convened by an officer duly empowered to do so.

(b) It must be legally constituted ; that is, it must be composed of
members authorized by statute to sit upon such court.

(¢) There must be jurisdiction as regards (1) place, (2) time, (3)
person, (4) offense.

454, Same: Convened by an officer empowered to do so—The officers
who are empowered to convene a general court are named in article
22. Where an officer who is not authorized by law, but specially
authorized by the Secretary of the Treasury to convene a court, does
so, the precept must cite the authorization in order to show affirma-
tively the jurisdiction of the court. No other than the Secretary of
the Treasury can give such authority.

In the case of a minor court, the court must be convened as laid
down in article 29. The precept and the charge and specification
must both be signed by the commanding officer of the unit to which
the accused is attached at the time of trial or by the commandant.
This holds true although the accused be but temporarily attached
to the unit.

455. Same: Legally constituted.—The officers who may be members of
a court are named in article 32. There is no requirement of law that
the official prosecutor or recorder be an officer or even a person in the
Coast Guard. A retired officer may be ordered as a member of a
court and it need not appear specifically on the record that he had
been ordered to active duty.

456. Same: Jurisdiction as to place.—The jurisdiction of a Coast
Guard court extends not only to every part of the United States but
also covers all offenses of which it is authorized to take cognizance
committed by persons in the Coast Guard, whether within or beyond
such territorial limits.

But when the place is necessary to make an offense, as for instance,
having a narcotic aboard ship in violation of article 1759, Coast
Guard Regulations, 1923, the place must be alleged in order to give
jurisdiction to the court.
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457, Same: Jurisdiction as to time.—As courts do not depend upon
a state of war for their jurisdiction, the jurisdiction of Coast Guard
courts is restricted in point of time only by the operation of the
statutes of limitation.

458. Same: Jurisdiction as to persons.—All commissioned officers, ca-
dets, warrant officers, and enlisted persons in the Coast Guard are
subject to the jurisdiction of Coast Guard courts.

A de facto enlisted person is subject to the jurisdiction of a Coast
Guard court. A fraudulent enlistment is still an enlistment, and a
person so enlisting may be tried by a court. But where the person
at the time of his enlistment was under an absolute disability to en-
list, that is to say, was under the age of 14 years, or was insane or
intoxicated, it appears by a recent decision that he can not be tried
for desertion, nor can he be tried for fraudulent enlistment if he
received no pay or allowances.

459. Same: When jurisdiction over persons terminates.—The jurisdic-
tion of a Coast Guard court over officers, cadets, and enlisted per-
sons ordinarily ends when they become regularly separated from
the service by acceptance of resignation or discharge. Discharge
obtained by fraud does not oust the jurisdiction of a court. The
mere expiration of the period of enlistment of an enlisted person,
without the concurrence of any other circumstances whatsoever, does
not, operate to dissolve his status and does not of itself relieve him
of liability to military law for offenses committed during the period
of enlistment. Discharge by expiration of enlistment does not take
effect, notwithstanding delivery of the discharge certificate, until
midnight of the last day of service. Discharge at any other time
or for any other cause takes effect on delivery of the certificate. An
officer dropped from the rolls by order of the President for absence
without leave or for other cause, can not thereafter be tried by
Coast Guard court, he having by this act become fully separated
from the service and become a civilian.

The general rule is subject to the following exception:

If any person, being guilty of any of the offenses of fraud, em-
bezzlement, etc., against the United States, while in the Coast Guard
of the United States, receives his discharge or is dismissed from the
service, he shall continue to be liable to be arrested and held for
trial and sentence by a Coast Guard court in the same manner and
to the same extent as if he had not received such discharge nor
been dismissed.

460. Same: Jurisdiction as to offenses.—As Coast Guard courts are
courts of statutory jurisdiction, statutory authority must be found
for offenses chargeable before such courts. Such authority is con-
tained in the act of May 26, 1906 ; 34 Stats. 200.
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461. Concurrent jurisdiction: Same act may be an offense both against
Coast Guard law and State or Foreign law.—Coast Guard courts have
exclusive jurisdiction to try offenders for acts constituting offenses
against Coast Guard law only; they also have authority to try
offenders for certain acts which, besides constituting offenses against
Coast Guard law, are also civil erimes of which civil courts may take
cognizance. In such cases the same act may be an offense both
against Coast Guard law and against a State or foreign law if com-
mitted within the jurisdiction of a State or foreign Government.
Therefore, when such offender has been brought to trial in a State
or foreign court, he may, nevertheless, thereafter be brought to trial
by Coast Guard court notwithstanding his conviction and punish-
ment or his acquittal by such civil court, and vice versa.

462. Same: Same act not an offense both against Coast Guard law and
Federal civil law.—When an act, prohibited both by Coast Guard law
and the civil law of the Federal Government, is committed within
Federal jurisdiction, and the offender is tried either by a Coast Guard
court or a Federal civil court, both of which derive their jurisdiction
from the same source—the Federal Government—then the same act
constitutes but one offense, namely, an offense against the United
‘States, and trial by either is a bar to trial by the other on the ground
of former jeopardy.

483. Appellate jurisdiction.—When a Coast Guard court is lawfully
constituted, has jurisdiction of the person and of the offense of an
accused, and the sentence imposed is a legal one, civil courts are
without power to review its proceedings. When the proceedings,
findings, and sentence in such case have been approved by the Secre-
tary of the Treasury, such approval is final and there is no other
tribunal to which an appeal can be taken. But when a Coast Guard
court is not legally constituted, is without jurisdiction, or adjudges
an illegal sentence, its proceedings may be attacked in the proper
Federal civil court either by means of a writ of habeas corpus where
there is unlawful restraint, ory in the case of illegal dismissal, by
bringing suit for pay thereby withheld. ¢

464, Jurisdiction can not be divested by act of accused.—A Coast
Guard court having once duly assumed jurisdiction of a case can not,
by any wrongful act of the accused, be ousted of its authority or
.discharged from its duty to proceed fully to try and determine
according to law and its oath. Thus the fact that, after arraign-
ment and during the trial, the accused has escaped from military
custody furnishes no ground for not proceeding to a finding, and, in
the event of conviction to a sentence, in the case; and the court may
and should find and sentence as in any other case. During such
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absence it is proper for his counsel to continue to represent him in
all respects as though present.

Parr II. PRELIMINARY INVESTIGATION, ARREST AND SUSPENSION, AND
ConriNeMENT Berore TriAL.

470. Preliminary investigation, arrest and suspension, and confinement
before trial—This is dealt with in Chapter XIIT, Coast Guard Regu-
lations, 1923 (arts. 1701 to 1733).

471. Same: Note to articles 1722 and 1723, Coast Guard Regulations.—
Articles 1722 and 1723 of the regulations reguire the commanding
officer of the accused to call upon the latter for such counter state-
ment or explanation as he may wish to make, and for a list of his
witnesses, and provides that if the accused does not desire to sub-
mit a statement he shall set forth that fact in writing. Tt is to be
noted in connection with the above that a commanding officer can not
legally compel any subordinate under his command to make a state-
ment relative to accusations against such subordinate. Thus, the
right of silence or refusal to criminate one’s self is accorded to the
person whose conduct is the subject of preliminary investigation as
well as to the witness or accused at a trial.

The accused should always be warned before making a statement
that anything he says therein may be used against him.

472. Same: Two arrests provided for.—Article 1725 of the regula-
tions states that in general the accused shall not be placed under
arrest until just prior to trial, except when it may be advisable as a
precaution against his escape or to enable him to prepare his defense
or when necessary in the interests of good order and discipline. The
first of these is arrest for trial; the second merely preliminary.
Axticle 1780 of the regulations provides that when trial has been
decided upon the accused shall, as soon as practicable, be furnished
with a copy of the charges and specifications, and at the same time
be placed forma]ly under arrest for trial. This final placing under
arrest for trial is necessary although the accused be already under
preliminary arrest.

473. Same: Provisions not to apply to persons under arrest for trial.—
Persons under arrest for trial are presumed to be innocent. Xach
individual case must be judged on its merits, and the confinement
should be no more rigorous then the circumstances require. A
member of the Coast| Guard personnel held awaiting trial is to be
given every opportunity consistent with his safe detention to com-
municate with his counsel and to prepare his defense.

474, Report to be made by commanding officer of person recommended
tried by general court—When, after the careful inquiry required
of the commanding officer by article 1722 of the regulations, the
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commanding officer decides that the circumstances require trial by
general court, he shall submit to the Secretary :of the Treasury,
or such superior officer as may be authorized to convene the general
eourt, the statements, etc., called for by articles 1722 and 1723 of
the regulations, together with specimen charges and speciﬁcations
covering the offenses for which he recommends trial, and in the-ease
of an enlisted person a certified transeript of his service record, in-
cluding therein date of birth and of enlistment, a statement of ac-
counts, and a statement of the. .medical officer as to whether or not
conﬁnement ‘would be injurious to his health. : :

Parr ITI1I. ProcEpUrRE PrIOR TO TRIAL.

477. The precept.—The precept is the order convening the court. It
is signed by the convening authority and addressed to the president
of the court. It specifies the time and place of meeting and recites
the composition of the court. Supplementary to the precept, in-
dividual orders are issued to the officers named therein du'eetmg
them to perform the duties set forth in the precept.

It is incumbent upon an officer’ havmg official knowledge of his
having been named in a precept convening a court to report to the
president or senior member of said court for that duty even though
he may not have received specific orders so directing. The latter,
in the case of a general court, are usually made out by the Comman-
dant of the Coast Guard, and not by the convening authority. ‘Such
are not orders authorizing an officer to sit upon the ¢ourt, but for
him to report to the president thereof for that purpose; the precept
or its modifications signed by the proper authority convening the
court is the document authorizing an officer to take part in the
proceedings thereof. If the convening authority desires to authorize
the court to adjourn over holidays, the precept should speclﬁcally
state that such authority has been granted. :

It is obvious that the precept must have been drawn before the
order for trial and the reference of the charges and specifications
to the court, as otherwise the latter is issued to an officer nonexistent.
Care should consequently be taken that the precept. is not dated later
than the order and reference. (See art. 452.)

478, Personnel of ‘court.—No officer should be named as a member
against whom either the official prosecutor or the accused can reason-
ably object when called upon to exercise the privilege of challenge.

479. Changes in court.—Changes in the composition of the court can
legally be made only by the convening authority, and no officer is
empowered to sit as a member, official prosecutor, or recorder, except
in obedience to an order signed by such authority and addressed to
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the court. It is undesirable to change the membership of a court
during the progress of a trial.

480. Same: May be made by signal.—Changes in the composition of,
or instructions to, Coast Guard courts may be made by dispatech,
but the dispatch shall be followed by a written confirmation signed
by the convening authority. When so made, if touching on the
court’s jurisdiction, the dispatch shall be signed with the name of
the convening authority and his proper title.

481. Appointment of official prosecutor.—When it is decided to as-
semble a general court, the convening authority will, if practicable,
select a competent commissioned officer, who shall, if possible, not
be liable to summons as a material witness in the case, to perform
the duties of official prosecutor, and shall name him as such in the
order convening the court. Similarly in the case of the minor
court, a commissioned or warrant officer (a warrant officer can not
serve as a member, however) shall be named as recorder; and in the
cage of a deck court a competent enlisted person. The official prose- _
cutor or recorder is in his military character responsible for the
proper discharge of his duty to the convening authority.

482. Duties of official prosecutor or recorder before trial—When the

official prosecutor, recorder, or deck court officer is notified that a
case is to be tried before the court of which he is such, he should be
furnished with such papers and instructions as are considered neces-
sary for his guidance. The record of proceedings of a board of in-
quiry in the case, if any has been held, must be transmitted to him,
and he shall examine it, to the end that he may, if practicable, have
the president summons all the necessary witnesses. He should ques-
tion such persons as the papers in his possession indicate have any
knowledge of the facts with a view to obtaining all necessary evi-
dence to sustain the charges and specifications.

It is the duty of the official prosecutor or recorder to ascertain that
the accused has received a true copy of the charges and specifications
preferred against him and when the same was received. He shall
critically examine the charges and specifications in order that, prior
to arraignment, he may advise the convening authority of any tech-
nical inaccuracies that he may discover.

Before the court assembles the official prosecutor or recorder should
also see that a suitable place is provided for the sessions of the court,
and that it is supplied with writing materials for the use of the
members. He should request the president to summons the neces-
sary witnesses for the prosecution and obtain from the accused a list
of his necessary witnesses and request that they be summoned. He
should make a preliminary examination of the witnesses for the
prosecution, and, as far as possible, systematize his plans for conduct-

161


http:advti.se

SEC. 485. o CHAPTER VII.

ing the case. 'Prior to the trial he shall, for the convenience of the
court, place upon the table several copies of the charges and speci-
fications on which the accused is to be tiied. The official prosecutor
or recorder should confer with the-accused as soon as practicable after
the latter has received a copy of the charges and specifications. ‘He
should serupulously avoid even the slightest suggestion to the accused
that he plead guilty to anything charged against him. If he become
apprised of facts constituting a defense he must advise the accused to
plead not guilty. He should inform the accused that he is elitltled
to counsel; that he may have a reasonable time in which to prepare
his defense, and of his rights in regard to having witnesses sum-
moned for the defense. The official prosecutor or recorder’ should
inform the accused as to the probable ‘witnesses to be called for the
prosecution, although it is unnecessary to inform him as to'the testi-
mony expected from them. In a large majority of cases the accused
will not know whether he wants or needs counsel. In that event the
official prosecutor or recorder must explain to him the general duties
of counsel for the defense. If in discussing the case with the ac-
cused it develops that he might have any good defense whatever, dis-
cussion of the merits of the case should be terminated at once and the
accused advised to secure counsel. Whenever an accused has secured
counsel all negotiations by the official prosecutor or recorder must be
conducted through counsel. (See art. 489.)

483. Same: He shall not try case out of court.—The official prosecutor
or recorder shall not usurp the functions of the court by weighing
evidence outside of court and advising the court to accept a plex of
guilty in a less degree than charged; or by weighing the evidence in
the case as shown by the original papers and withholding evidence
‘which should be submitted to the court for its consideration. So far
as apphcable a deck court officer shall also be guided by thefore-
going provisions, and should carefully safeguard the -right of the
‘accused to be confronted by and to cross-examine the witnesess agamst
him.

484, Same: To report delays in trials.—The official prosecutor or re-
corder shall report to the convening authority all-cases, with the
reasons for the delay, in which the accused is not brought to trial
‘within five days after the charges and ‘specifications have been re-
ceived by the official prosecutor or recorder. This shall never be con-
- strued, however, as authority unnecessarxly to delay commencmg the
trial.

1485, Accused entitled to counsel.—The accused is entitled to eounsel
as a right, and the court can not properly deny him the assistarce
of a professional or other adviser. -Enlisted ' persons to be tried
‘shall be partieularly advised of their rights in the'premises, and
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should be represented by counsel, if practicable, unless they ex-
plicitly state in open cowrt that they do not desire such assistance.
Should the accused state that he dces not desire counsel he shall
be informed by the court that counsel will be assigned him should
he so desire, and he shall be advised to consult, counsel before decid-
'ing to proceed with the case without counsel.” A statement that
this section has been complied with shall be entered upon the record
of proceedings. It should be borne in mind, however, that the con-
vening authority has no power to force counsel upon an accused
unless the accused is mentally incompetent and thereby unable to
look after his own interests. In a Navy case the accused stated
that he desired counsel. The record then recited *the matter was
referred to the convening authority by telephone, who denied the
request of the accused for counsel on the ground that they have no
officer available for the purpose.” The Navy Department held that
it is the constitutional right of an accused being tried before a
criminal court to have the assistance of counsel, and Coast Guard
courts, though not bound by the letter, are within the spirit of this
provision. Only in extreme cases may this right be denied an ac-
cused without committing a fatal error. If the right is denied it
certainly devolves more than ever upon the president to protect
the interests of the accused.. In the case in question a fatal error
was held to have been committed by denying counsel requested.

486. Same: Officer detailed as counsel—When the accused before a
general court has no legal adviser, the convening authority shall,
if the accused so requests, detail a suitable commissioned officer
to act as his counsel. Similarly in the case of a minor court or deck
court the commanding officer of an accused shall detail counsel,
of as much experience as practicable. If there be no such officer
available in the case of a general court, the fact shall be reported
to the convening authority for action. An officer so detailed shall
perform such duties as usually devolve upon the counsel for the
defense before civil courts in criminal cases. As such counsel he
shall use all legal means to protect the interests of the accused and
to present to the court such defense as the accused may have, and to
offer such evidence in extenuation, mitigation, ete., as he may be
able to obtain. Ordinarily. when so requested by the accused, coun-
sel should be detailed a sufficient time in advance of trial to enable
him properly to prepare the accused’s case. He should, so far as
practicable, be relieved of all other duties which interfere with this.
Tt accused does not request counsel until he enters court, the court
is powerless to appoint one, but should adjourn until the appoint-
ment is made by one of the officers named above. It is never proper
in such a case to detail the official prosecutor or recorder as counsel.
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487. In case request of aceused for certain person to act as counsel is
refused.—Sometimes the request of the accused to have a certain per-
son act as counsel is refused for cause and some one else is appointed.
Under such circumstances the record should always show the grounds
for refusing the original request of the accused. Whenever prac-
ticable the accused should be allowed such person as he requests for
counsel.

488. Accused to be informed of his rights.—The counsel for the ac-
cused or, in case there is no counsel, the official prosecutor, recorder,
or deck court officer should before trial carefully explain to the ac-
cused that he may, besides introducing witnesses in his behalf, either
(1) take the stand and testify under oath, or (2) make a statement
not under oath ; that should he take the stand he may be subjected to
a rigorous cross-examination as set forth in article 394; and that
should he not under oath make a statement which contains averments
of material facts, such averments can not be considered as evidence
or accorded evidentiary weight by the court. (Art. 564.) In advis-
ing the accused as to his right to take the stand, the official prosecutor
should carefully refrain from influencing the aceused in this respeet
except as required by article 540.

Where the accused has made a statement to the court not under
oath, the official prosecutor or recorder (if there be no counsel) will,
upon the completion of such statement, inform the court that the pro-
visions of this section have been eomplied with.

489. Legal ethics.—The following excerpts from the *“Canon of
Kthics” of the American Bar Association, adopted in 1908, are set
forth herein for the information and guidance of official prosecutors,
recorders, and counsels:

3. Attempts to ewert persondl influence on the cowrt~—A lawyer
should not communicate or argue privately with the judge as to the
merits of a pending cause.

b. T'he defense or prosecution of those accused of crime.—It is the

“right of the lawyer to undertake the defense of a person accused of
crime, regardless of his personal opinion as to the guilt of the ac-
cused; otherwise innocent persons, victims of suspicious eircum-
stances, might be denied proper defense. Having undertaken such
defense the lawyer is bound by all fair and honorable means to pre-
sent every defense that the law of the land permits, to the end that no
person may be deprived of life or liberty but by due process of law.

The primary duty of a lawyer engaged in public prosecution is not
to convict but to see that justice is done. The suppression of facts
or the secreting of witnesses capable of establishing the innocence
of the accused is highly reprehensible.
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6. Adverse influences and conflicting imterests.—It is the duty of
a lawyer at the time of vetainer to disclose to the client * * *
any interest in or connection with the controversy which might in-
fluence the client in the selection of counsel.

The obligation to represent the client with undivided fidelity and
not to divulge his secrets or confidences forbids * * * gubse-
quent * * * employment from others in matters adversely af-
fecting * * * the client.

8. Adwising upon the merits of a client’s cause—A lawyer should
endeavor to obtain full knowledge of his client’s cause before advis-
ing thereon. * * * The miscarriages to which justice is subject,
by reason of surprises and disappointments in evidence and witnesses,
* % % gdmonishes lawyers to beware of bold and confident assur-
ances to clients * * %,

9. Negotiations with opposite party—A lawyer should not in any
way communicate upon the subject of controversy with a party
represented by counsel * * * but should deal only with his
counsel.

15. How far a lawyer may go in supporting a client’s cause.~—It is
improper for a lawyer to assert in argument his personal bellef in
his client’s innocence or in the justice of his cause.

The lawyer owes * * * the client warm zeal in the main-
tenance and defense of his rights, and the exertion of his utmost
learning and ability. * * * No fear of judicial disfavor or
public unpopularity should restrain him from the full discharge of
his duty. In the judicial forum the client is entitled to the benefit
of any and every remedy and defense that is authorized by the law
of the land, and he may expect his lawyer to assert every such
remedy or defense. But * * * the office of attorney does not
permit * ¥ * violation of law or any manner of fraud or chi-
cane. 3

16. Restraining clients from improprieties—A lawyer should use
his best efforts to restrain and to prevent his clients from doing those
things which the lawyer himself ought not to do, particularly with -
reference to their conduct toward courts, judicial officers, witnesses,
and suitors.

17. 11l feeling and personalities between advocates—Clients, not
lawyers, are the litigants. * * * All personalities between coun-
sel should be scrupulously avoided. * * * Tt is indecent to
allude to the personal history or the personal peculiarities and
idiosyncrasies of counsel on the other side. Personal colloquies be-
tween counsel, which cause delay and promote unseemly wrangling,
should also be carefully avoided.
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18. Treatment of witnesses and litigants.—A lawyer should always
treat adverse witnesses and suitors with fairness and due considera-
tion. '

22. Candor and fairness—It is not candid or fair for the lawyer
knowingly to misquote the contents of a paper, the testimony of u
witness, the language or argument of opposing counsel, or the
langunage of a decision or a textbook; or with knowledge of its in-
validity, to cite as authority a decision that has been overruled, or
a statute that has been repealed; or in argument to assert as a fact
that which has not been proved; or, in those jurisdictions where
a side has the opening and closing arguments, to mislead his oppo-
nent by concealing or withholding positions in his opening argument
upon which his side then intends to rely. * * *

A lawyer should not offer evidence which he knows the court
should reject. * * * Neither should he introduce into an argu-
ment, addressed to the court, remarks or statements intended to
influence the jury or bystanders. :

490. Clerical assistance and interpreter.—In all trials by Coast Guard
courts, where practicable and necessary, the convening authority
shall provide for the furnishing of clerical assistance. In cases
where there is no competent stenographer assigned to the court, it
may require that all communications, motions, and questions be
reduced to writing and read to the court.

Whenever practicable the convening authority, if not present at
the place where the court is to meet, shall direct some officer present
there to detail clerical assistance from either the enlisted or civilian
personnel under his jurisdiction.

When necessary Headquarters may authorize the president of a
general court or board of inquiry to employ clerical assistance, at
market rates or less, for stenographic reporting. In such' cases an
agreement is drawn up in duplicate between the president and the
stenographer. One copy of this agreement is retained by the stenog-
rapher and the other is forwarded by the president, together with
the bills of the stenographer, in duplicate, certified correct, and a
certified copy of the letter of the convening authority and the neces-
sary vouchers, to Headquarters.

The services of an interpreter, where necessary, are secured in the
same manner as is clerical assistance.

491, Same: Expense to the Government must be authorized.—No ex-
pense to the Government by the employment of a reporter, inter-
preter, or other person to assist in a trial by Coast Guard court
should be allowed by the court except when authorized by Head-
quarters.
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492, Provost marshal, guard, and orderly.—An officer of the Coast
Guard not above the grade of lieutenant shall, upon proper applica-
tion by the president of a general court, be detailed by the senior
officer present to serve as provost marshal of the court. In case of
the trial of a petty officer or a person of inferior rating, the provost
marshal may be a petty officer of the Coast Guard. (See art. 516.)

At the request of the president, the necessary guard and orderlies
are detailed by the commanding officer of the unit at which the court
is ordered to convene.

493. Copy of charges and specifications forwarded to the accused.—
The copy is sent to the accused by the convening authority through
the usual official channels. In the case of a general court facts as to
the delivery may be obtained from the commanding officer under
whom the accused is serving. In the case of a minor court the copy
of the charge and specification should ordinarily be sent to the
recorder for delivery to the accused. In the case of a deck court a
copy of the specifications is not required for the accused, his signa-.
ture on the deck court card, consenting to trial by deck court, affirm-
atively showing that he has seen the spe01ﬁcat10n

494, Original charges and specifications prefixed to record —The orlg—
inal charges and specifications shall be prefixed to the record in
each case.

Pazrt IV. ORGANIZATION.

500. Place of meeting of court.—Courts are assembled and held in a
convenient part of a ship or other place as may be ordered. But no
Coast Guard court or assembly of a judicial character shall be
ordered or permitted to assemble or conduct any part of its proceed-
ings in any place subject to foreign jurisdiction, except by consent of
the foreign country.

A court assembles at its first session in accordance with its precept;
thereafter, according to adjournment or recess.

It is discretionary with the court whether it will view the place
where the alleged crime was committed or where some fact or trans-
action material thereto occurred. If it does so the court must be
attended by the accused and his counsel. An alteration in the condi-
tion of the premises should be good reason for the court declining
to take a view. The object of a view is to enable the court to under-
stand the evidence better. No evidence should be taken while taking
a view, and the court should hold no communication with others
while so doing, except as necessary to have witnesses point out ob-
jects about which they have testified or to have the official prosecutor
or recorder or counsel point out objects about which they will pro-
duce testimony.
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501. Hours. of sessions.—A Coast Guard court may hold sessions at
any hour of the day, but courts are not to meet at unusual hours,
nor should the duration of the sittings be unusually protracted,
unless the court is informed by the convening authority that the
case is one of extraordinary urgency and that such a measure is
therefore warranted. :

502. Sessions to be public.—The sessions of courts shall be public,
and in general all persons, except such as may be required to give
evidence, shall be admitted. The accused himself may expressly
waive his right to a public trial. In cases where it may seem de-
sirable that certain classes of spectators, such as women, children,
and others, should be excluded during the trial, the court, when con-
vened by the Secretary of the Treasury, or the convening authority
in other cases, should communicate with Coast Guard Headquarters
requesting permission therefor and giving a full statement of the
reasons. It is proper at any time for the court to advise spectators

of such classes as the above to withdraw on account of the nature’

of the testimony anticipated.

503. Members take seat in order of rank.—The members are named
in the precept in order of their rank and take seat accordingly, the
president at the head of the table and the other niembers at his right
and left, alternately.

' If the names should inadvertently not appear in the precept in
order of rank, the members shall nevertheless take Se‘ltS, vote, and
sign in the order of their actual rank.

504. General duties of members.——In general, the members of the’

court as a body finally decide upon all questions as to the admissi-
bility of evidence and pass upon all questions presented to the court
during the course of the proceedings. Also, the members of a court,
as well as the recorder, are 1espon81ble for the correctness of 1ts
record of proceedings.

505. Same: Voting.—The vote of each member upon a question aris-
ing during the progress of a trial—as, for instance, the competency
of members or witnesses—has equal weight, and, in taking the opinion
of the court, the junior member shall vote first, »2va voce, and then
the others in inverse order of their seniority. In the event of a tie
vote upon a motion or objection, the same is not sustained. Where
evidence is taken upon such questions the issue is determined by a
preponderance of the evidence—that is, by the evidence which best
accords with reason and probability—and the party having the
affirmative need not prove beyond a reasonable doubt. Where there
is a majority the view of the majority becomes the de01s1on of the
court. (See arts. 577 and 598.)
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506. Duty to decide according to the law, even if at variance with their
individual beliefs.—Coast Guard courts can not with propriety at-
tempt to rise above the law of which they are the creatures, and
disregard the provisions of law. They can not announce by their
findings that offenses with which Congress has seen fit to deal as
crimes of a very grave nature are, in their opinion, too trivial and
insignificant to be seriously regarded. If the members of the court
believe that because of good motive on the part of the accused when
he committed the offense, or because of unusual circumstances, the
accused should not be severely punished, it is none the less their duty
to find according to the law and the evidence and to adjudge a sen-
tence commensurate with the offense proved. In such a case ample
provision for the protection of the accused is provided in the recom-
mendation to slemency which it becomes the duty of the court to
make, and the court should not presume upon the prerogative of the
reviewing authority in exercising clemency. Such action would be,
in effect, a reflection upon the judgment of the reviewing authority.
The foregoing provisions of this article are of the utmost importance.

507. Deliberations to be in. closed court.—Deliberations upon any
question arising between the parties to the trial, and upon chal-
lenges, the sufficiency of the charges and specifications, the findings,
etc., shall be conducted in closed court, exeept that it is not necessary
for the court to go into closed session where it is manifest that the
action of the court will be unanimous, as upon a challenge where
the challenged member admits that he can not be impartial, or for
findings upon a plea of guilty; and in any other cases where in the
discretion of the president or senior member closing the court would
be merely perfunctory. Care will be taken in such cases that no votes
are taken in open session. If any member believes that the matter
should be passed upon in closed session, it is proper for him to move
that the court be closed, whereupon the president or senior member
will clear the court. “When the doors are opened the accused will be
informed of the action the court has taken upon any challenge,
question of evidence, etc., and upon the findings in accordance with
the provisions of article 585. -

Whenever the covrt is closed, the official prosecutor and recorder,
if not a member, shall withdraw and the expression “the court was
cleared ” shall be understood as including such withdrawal.

In important cases where delay would ensue due to the number of
spectators present the court itself may withdraw to another room
prepared for the purpose for deliberating in closed session.

508. Liability of members.—A court has no power to punish its mem-
bers but a member is liable for improper conduct as for any other
offense against Coast Guard discipline.
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The members of a duly constituted and organized court can not
be interfered with in their proceedings by Coast Guard authority,
yet they are responsible in civil courts for any abuse of power or
illegal proceedings.

509. Absence of members.—A member of a general court, after the
proceedings are begun, shall not absent himself therefrom, except in
case of sickness or order from a superior. A member of a minor
court absenting himself, except under similar circumstances, commits
a grave military offense. Except in case of sickness, absence from
duty by a member of a court is not warranted unless with the knowl-
edge and approval of the convening authority. A mere approved
request for leave is not sufficient; nor is the fact that such member
be the commanding officer of a vessel about to sail.

Unauthorized absence of a member of a general court will prevent
the court proceeding with the trial.

In any case where a member is absent the reason therefor, if known,
shall be set forth in the record.

510. Same: By reason of illness—In case a member is ill, he shall, if
able, request the attending medical officer to report the fact of his
sickness to the convening authority, and such request will be complied
with. The report shall be forwarded through the president of the
court, and a copy thereof will be attached to the record of each case
to which it applies.

511. Same: Procedure in case of—In case of the compulsory tempo-
rary absence of a member of a general court, the court may excuse
the member so absent from further attendance upon the case then
pending, provided there remain the legal number of members present;
but should that not be deemed possible or advisable, and should such
member resume his seat, the record of proceedings during his absence
shall be read to him and all the witnesses who have been examined
during his absence must, when he is ready to resume his seat, be re-
called by the court, and the recorded testimony of each witness so
examined must be read over to him, and such witness must acknowl-
edge the same to be correct and be subject to such further examination
as the said member may require. Without a compliance with this
rule and an entry thereof upon the record, a member who shall have
been absent during the examination of a witness shall not be allowed
to sit again in that particular case. If the absence of a member
reduces the court below the legal minimum, an adjournment should
be taken until the next day or over Sunday, as the case may be, unless
it appear that the absence of the member may be protracted, in which
case the president should inform the convening authority of the facts.

512. Procedure in case of absence of official prosecutor or recorder.—
The temporary absence of the official prosecutor, or recorder if not a
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member, at any time during the progress of the trial does not in-
validate the proceedings; but., as the court has no authority to detail
any person to act as official prosecutor or recorder, it must, in case of
his incapacity, adjourn from day to day until he is able to resume
his duty or a suceessor is appointed by the convening authority.

513. Procedure on seating of new member.—In the case of a new
member of the court being appointed after the trial has begun, he
shall take his seat as such, subject to challenge in the same manner
as other members, the reading of the record of proceedings of the
trial to date, and the requirements of article 511. The record shall
affirmatively show the presence of such new member.

514. General duties of president or senior member.—The senior officer
in rank of a Coast Guard court becomes president thereof by virtue
of his rank. Besides his duties and privileges as a member, the
president is the organ of the court. He is responsible for the dig-
nified and orderly conduct of the proceedings of the court and is
empowered to keep order. He shall recognize the equality of members
in deciding questions presented to the court in the course of its
proceedings, and in all cases where such questions arise he shall
order the court cleared for the purpose of reaching a decision there-
on, except where in hig opinion this would be merely perfunctory.
(See art. 507.) The president speaks and acts for the court. He is
also responsible that all persons called before the court are treated
in a becoming manner, and in all cases of impropriety, whether in
language or behavior, shall, if necessary, report the offender to the
convening authority.

The president of a minor court reports the fact and time when the
court meets and when it adjourns through routine channels to the
convening authority. and transmits the finished record to him.

The deck court officer is responsible for the transmission of the
finished record of the deck court to the convening authority.

515. Same: Administer oaths.—The president or deck court officer
administers the oath to the recorder.

516. Provost marshal, guard, and orderly report with accused.—As soon
as the members are seated the provost marshal, guard, or orderly
reports to the president with the accused in accordance with instrue-
tions previously given by the recorder. When an accused in close
confinement or arrest is to be brought before the court, request for his
presence is made by the recorder to the accused’s immediate command-
ing officer, through the provost marshal, guard, or orderly, who is
responsible for such person in transit to and from the place of con-
finement and for his safe return to the proper custody when his
presence is not required by the court. The accused should not be
brought before the court in irons, unless there is good reason to be-
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lieve that he will attempt to escape or to conduct himself in a violent
manner j but the fact that an accused has been tried in irons can not,
in any case, affect the validity of the proceedings.

Besides the above duties, the provost marshal, guard, or orderly
serves notices to the witnesses and is in attendance generally as
police officer of the court.

The accused should be present during all the proceedings of a court
held in open court, except when he is absent through his own act
(See art. 464.) If for any reason it is desired to call the recorder
before the court while it is closed for deliberation, to advise it, the
accused should also be present and the court should be opened. But
the presence of the recorder, if not a member, during closed court,
while a grave irregularity, is not a fatal error.

517. Reporter and interpreter.—A court may avail itself of the serv-
ices of a reporter and of an interpreter, but such person or persons
shall in all cases be sworn. Where expense to the Government
is entailed the sanction of Coast Guard Headquarters must be had.
(See art. 490.) '

The reporter may set down the testimony taken before the court
in the first instance in shorthand.

The reporter, and interpreter if needed, should be present when
the court is open, but should not be allowed to be present in closed
court.

518. Counsel for accused.—Immediately after the accused is brought
before the court he should be asked if he desires counsel, and if he
does, counsel should take seat as such. If the counsel for the accused
is absent at any stage of the proceedings, the record should show
affirmatively that the accused waived the privilege of having counsel
present at that time. Otherwise, the court should adjourn for a rea-
sonable time if it appear that the counsel will then be present or until
the convening authority appoint another counsel.

Permission to address the court should be granted by the court to
counsel for the accused, and the latter should be allowed to use all
legal means to protect the interests of the accused, but shall not be
permitted to interfere in any manner with the court’s proceedings.

Counsel for the accused shall, when he so requests, be allowed to
examine the record of proceedings, exclusive of the findings and sen-
tence, as it is prepared.

519. Precept read.—The precept, together with any orders from the
convening authority directing a change in the composition of the
court set forth therein, is then read by the recorder in court in the
presence of the accused, the recorder and the accused standing during
the reading.
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A copy of the precept of a general court, together with copies of
any orders from the convening authority directing changes in the
composition of the court set forth therein, shall be prefixed to the
record of proceedings in each and every case. In the case of a minor
court the original precept, together with changes therein, shall be
prefixed to the record of the first trial by the court or the first trial
following receipt of such change, and in the following cases reference
shall be made thereto, and copies shall be prefixed.

The original precept of a general court, together with any orders
directing changes in the compesition of the court set forth therein,
shall be kept until the court is dissolved or, in the case of a permanent
court, until a new precept is issued, and then returned to the conven-
ing authority.

520. Challenge: Right of—The accused and the official prosecutor or
recorder have equal rights of challenge. A member has no such right,
but it is his duty to lay any facts of which he may have knowledge,
tending to show that another member is disqualified, before the court
for its action. It is the duty of the official prosecutor or recorder to
challenge in turn any members to whom the prosecution objects, and.
after these challenges are determined to ask the accused if he objeets
to any member of the court appointed to try him, and a minute of
this inguiry and the answer thereto is invariably to be entered on
the record. As a general rule, Whatever objection either party may
make to any member shall be decided upon before the court is sworn,
but at any stage of the proceedings prior to the findings challenges
may be made, either by thé official prosecutor or recorder, if not a
member, or by the accused, for cause not previously known.

No right of challenge exists against anyone other than a member
of the court; and no challénge will be heard against an ‘official prose-
cutor or recorder, counsel, or any other. The recorder has not the
right of challenge when there is an official prosecutor. ‘

521, Same: What constitutes valid—A positive declaration by a
challenged mmember that he is not prejudiced against the accused
nor interested in the case is ordimarily satisfactory to the accused,
and, in the absence of material evidence in support of the objection,
will justify the court in overruling it. However, a challenge upon
any one of the following grounds, if admitted by the challenged'
member or proved as provided for in article 522, must be sustained
despite any declaration the challenged member may make:

(@) That he sat as a member of a board of inquiry or other board
which investigated the charges.

(b) That he has personally investigated the charges and expressed
an opinion thereon, or that he has formed a positive and definite
opinion as to the guilt or innocence of the accused.
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(¢) That he is the accuser. (This does not include an officer, un-
less he has formed a definite opinion, merely formally referring for
trial charges preferred by another.)

(d) That he sat as a member of a court or board which tried or
investigated another person upon charges indicatihg concerted ac-
tion in the identical incident concerning which the accused is on
trial. (The facts must be such that the accused could properly
have been tried in joinder with such other person in accordance
with art. 156.)

(¢) That he is related by blood or marriage to the accused.

(f) That he has declared enmity against the accused.

522. Same: Court decides on.—A challenge on any of the grounds set
forth in the preceding article, if properly supported by the facts,
must be sustained by the court. Where, however, the challenge is
based on prejudice, hostility, bias, intimate personal friendship, or
some other ground, it is for the court, after hearing the grounds
for challenge stated, and the reply, if any, as well as any other evi-
dence presented, to determine whether the grounds stated and proved
or admitted are sufficient in fact to disqualify a challenged member.
Challenges are determined by preponderance of the evidence. (See
art. 505.) Courts should be liberal in passing upon challenges, but
they will not entertain an objection that is not specific or upon the
mere assertion of the accused, or official prosecutor, or recorder, if it
is not admitted by the challenged member or proved.

In the case of challenge, the decision of the court is final, and the
party who challenges can not insist upon his challenge in opposition
to the decision of the court. Members of courts are liable to chal-
lenge at the beginning of each distinct trial.

523. Same: Procedure upon.—In case the challenged member makes
no response or makes a response unsatisfactory to the challenger,
the latter may offer testimony in support of his challenge or may
subject the challenged mémber to an examination under oath as to
his competency as a member. An examination on a challenge may
be under oath on woir dire administered by the president or senior
member. Witnesses may be introduced in rebuttal and arguments
may be made. It is customary for a member objected to to with-
draw when the court is cleared to deliberate on the challenge, and he
should always do so. Although this may leave but two members in
the court, it still leaves a legal quorum, as the member who has with-
drawn has not yet ceased to be a member. The court, after being
cleared, proceeds to deliberate and decide npon the validity of the
objection. When clearing the court would be merely perfunctory it
may be dispensed with as set forth in art. 507. A majority vote of
the members voting determines. In case of a tie the challenge is not
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sustained. The court is then opened and the decision announced.
The objection, the cause assigned, the statement, if any, of the chal-
lenged member, the testimony of witnesses examined on woir dire,
and the decision of the court shall be regularly and specifically
entered on the record. When a challenge is sustained the challenged
member ceases, from the announcement of the result in open court,
to be a member for that trial.

In case more than one member is to be challenged the junior one
shall be challenged first. ,

524, When a member not challenged considers himself disqualified.—
The court of itself can not excuse a member in the absence of a chal-
lenge. An unchallenged member who thinks himself disqualified
can be relieved only by application to the convening authority. He
should announce in open court that he thinks himself disqualified so
as to afford the proper party opportunity to challenge.

525. When court is reduced by challenge below legal quornm.—If, by
challenges sustained, a court is reduced below the legal quorum the
convening authority should be notified as soon as practicable and the
court adjourned awaiting the appointment of new members by the
convening authority.. A copy of the communication notifying that
authority of the adjournment and the reasons therefor must be pre-
fixed to the record.

526. Before court is sworn it can do nothing other than determine chal-
lenges.—Until a court is duly sworn (organized) according to law it
is incompetent to perform any judicial act except to hear and deter-
mine challenges against its members.

527. Oaths.—After the right of challenge has been accorded and
questions arising thereon have been decided the oaths or affirma-
tions shall be administered in the presence of the accused. Failure
to show positively in the record that this was done constitutes a fatal
error. If, in fact, the oaths were duly taken, but the entry to that
effect was omitted from the record, this is a mere clerical error and
may be corrected by the court if it has not been dissolved. The
usual manner of giving an oath is to require the party taking it to
keep one hand upon a Bible while doing so. The oaths or affirma-
tions prescribed will always be administered. But it is not to be for-
gotten that the purpose of administering an oath is to impress the
party being sworn with the solemnity of the ceremony, and therefore
such additional ceremony may be undergone in giving the oath to a
person as may be recognized by the religious sect to which he
belongs.

When more than one case is tried by the same court the oath must
be administered anew in each case. While the members and re-
corder are being sworn, all persons present will stand. While any
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others are being sworn the person taking and the officer administer-
ing the oath will stand.

In a general court the recorder is sworn first and then the mem-
bers. ' In a minor court the members are sworn first and then the
recorder.

528. When orgamzatlon is accomplished.—The court having met, the
accused and his counsel, if any, having been introduced, the precept
read, the right of 'ch:illenge accorded and the court and recorder
sworn, the organization of the court is complete for the trial of
the case.

Parr V. ProcEpure DurINg TRIAL..

535. Accused must admit receipt of copy of charges and specifications.—
Immediately after the court is sworn the accused shall be asked
whether he has received a copy of the charges and specifications pre-
ferred against him, and on what date.

Tf the aceused denies hwmcr received a copy of the charges.and
specifications, the fact that he has received them, or that he refused
to take thém when duly offered to him, must be established by evi-
dence in ‘an mterlocutory proceedmg before procecdmg with the
trial proper. : '

536. Nolle prosequi.—The official prosecutor or recorder should an-
nounee any nolle prosequi recéived by Him prior to trial before
the ‘accused is-asked whether he ob]ects to the charges and speci-
fications.  (See art. 157.) :

537. Charges and specifications: HMust be pronounced in due form and
technically correct.—After the court has been organized, and thé fact
that the accused has received 'a copy of the charges and specifica-
tions'has been admitted or shown, the accused is asked if he has any
objection 'to' make to them. This procedure corresponds roughly
to a motion to quash, a demurrer, or’a plea in abatement in civil’
actions, and is ‘made because ‘the accused does not think the speci-
fication states an offense, because it is not definite enough, or be-
cause there is some error such as misnomer. If the accused make
objection, he must state on what grounds. ' If the accused do not
object to any feature of the charges and specifications, and the
official prosecutor or recorder report no defect in them, and if
the members of the court, after carefully scrutinizing them, find
no defect in them, the court pronounces the charges and speci-
fications in due form and technically correct. (See art. 727.) An
entry to this effect must be made upon the record. After this stage
of the proceedings the accused is estopped from objecting to any
feature of the charges and specifications except an error in sub-
stance. (See arts. 181 to 183.) Since an error in substance is
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one of such a nature as to vitiate the entire proceedings, it may be
noted at any stage of the trial that it manifests itself.

538. Postponement.—Either the official prosecutor or the recorder or
the accused may request a postponement of the trial by stating his
reasons for the request. But an application to suspend the pro-
ceedings of a court for a longer period than from day to day, Sun-
days excepted, must be referred to the officer convening the court.
who alone has authoerity to grant such request. The court is‘enjoined
to sit from day to day, Sundays excepted, until sentence is given,
unless temporarily adjourned by the authority which convened it.

The court should be liberal in granting a postponement requested
by the accused.

A court having granted a postponement in one case is not pre-
cluded from taking up another case during such postponement.

539. Duties of official prosecutor or recorder during trial—During the
trial the official prosecutor of a general court or recorder of a court
where' there is no official prosecutor conducts the case for the Gov-
ernment. The recorder executes all orders of the court; reads the
convening order; administers the oath to the members, reporter and
interpreter; arraigns the accused; supervises and is responsible for
the keeping of a complete and accurate record of the proceeedings
The official prosecutor, or 1ecorder where there is none, examines the
witnesses.

While the court is in'open session it is the duty of the official pros-’
ecutor or recorder where there'is no official prosecutor to advise the
court in all matters of form and of law. ' On every occasion when the
court demands his opinion he is bound to give it freely and fully;
and,even when it is not requested to’ cautlon the court against any
deviation from essential form'in its proceedings, or against any act
or ruling in violation of law or material ]ustlce

He 'shall at all times exercise great care in regard to the authen-
ticity of any statements he may make to the court.

The accused and his counsel have a right to the opinion of the offi-
cial’ prosecutor or recorder, in or out of court, upon any question of
law arising' out of the proceedings. ' The official prosecutor or re-
corder shall acquaint himself with the rules of evidence, and apply
them in determining the admissibility of evidence. He shall offer

only such evidence as is properly admissible. When in doubt, he
shall offer the evidence. The official prosecutm or recorder is par-

ticularly to object to the admission of improper evidence, and he
shall point out to'the court the irrelevancy of any evidence that may
be adduced which does not bear upon the matter under investigation:
Should the advice of the official prosecutor or recorder be disregarded
by the court, he shall be allowed to enter his opinion upon the record.
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Under such circumstances it is also proper for the court to record
the reasons for its decision. The minutes of opinion and decision
are made for the information of the reviewing authority who should
have the error, on whichever side it may be found, brought fairly
under his consideration; but neither the official prosecutor or re-
corder, the accused, nor any member of the court has any right to
enter an exception or protest on the record.

540, Same: To protect interests of accused who does not have counsel.—
In the event that the accused has no counsel the official prosecutor
or recorder shall protect his interests, having in mind, however, at
all times his duty as prosecutor. Under such circumstances he shall
not fail to advise the accused against advancing anything which may

tend either to criminate him or prejudice his cause; he shall see
that no ﬂlegal evidence is brought agamst the accused, and shall

assist him in presenting to the court in proper form the facts upon
which his defense is based, including such evidence as there may be
in extenuation or in mitigation as well as evidence of previous good
conduct and character.

If, dunng the progress of the trial of an accused ‘without counse!,
evxdence is adduced which develops that he might have a good de-
fense which could be better presented by counsel, the official pros-
ecutor of a general court or the recorder of a court where there is
no official prosecutor should strongly advise the accused to get coun-
sel, and the court should do the same. The official prosecutor of a
genera] court or the recorder of a court where. there is no official pros-
ecutor should scrupulously avoid questioning an accused in an im-
proper manner' in court as by asking him if he will admit he is the
accused, as this savors of making him give evidence against himself.

541. Same: Not to be present during closed court.—The court may go
into closed session for the consideration of any matter coming before
it, and always does.so during the.consideration of the.finding.and
sentence. This is not .necessary in the ﬁndmgs on:a plea ofiguilty.
(See arts. 507 and 577. ) When the court is te be cleared the president
so announces, and all persons, including the aecused, his counsel, the
official prosecutor, and the recorder if not a member, withdra-w. (See.
art. 516.) But the recorder is called before the closed court to record
the findings and again to record the sentence. (See art. 666.)

542, Arraignment.—After the court has been organized and both
parties are.ready to proceed, the recorder will read the charges and .
specifications separately and in sequence to the accused and ask him
how he pleads to each, ¢ guilty ” or “ not guilty.” - The order pursued
in case of several charges or specifications will be to arraign oun the
first, second, etc:, specifications of the first charge, then on the ﬁrst
charge, and so on with the rest. : P
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Both the recorder and the accused stand during the reading of the
charges and specifications and the arraignment.

Error in the name under which the accused is arraigned, if idem
sonans with his true name, or in his rank, or rating, or branch of the
service, is not fatal. Failure to arraign at all, so long as the record
shows that the accused was furnished with a copy of the charges and
specifications against him, and in the absence of objection by the
accused, is not fatal.

543. Same: On trials in joinder.—When two or more persons are
tried in joinder, they shall be separately arraigned; the questions
constituting each arraignment and the answers thereto shall be sepa-
rately recorded; and throughout the trial the accused persons shall
severally be given the same opportunity to answer, plead, make ob-
jections, examine, be examined, submit a written defense or state-
ment, etc., and the fact shall in every instance be entered upon the
record with the same particularity as in the ordinary case of the
trial of one person only.

544. Pleas, kinds of.—The pleas recognized by Coast Guard courts
in the order in which they should be made are: (¢) Pleas to the
jurisdiction; () pleas in bar of trial; and' (¢) pleas to the general’
issue. No other pleas than the foregoing will be heard by a court,
and if offered the party offering will be advised that he must make
them as an objection to the charges and specifications as stated in
article 537, and opportunity will be afforded him to do so.

545. Plea to the jurisdiction.—This plea should regularly be made
prior to pleading the general issue, but as lack of jurisdiction is a
fatal defect, the plea may be made at any time. (See art. 508.)
An objection on the ground of lack of jurisdiction involves a question
as to the legal authority of the court, such as:

(@) That it was convened by an officer having no legal autherity
to corivene it.

(6) 'That it is not leually constltuted

(¢) That the accused is not subject to the court’s jurisdiction.

(@) That the offense is not one cognizable by a Coast Guard court.
{See art. 460.)

Even though the accused fail to make objection to the jurisdiction
of a court, if the court did for any reason lack jurisdiction, the de-
fect is fatal and the findings and sentence of the court must be set
aside. Waiver of objection will never avail to confer ]urlsdlctlon
upon a court not legally possessing it.

546. Pleas in bar of trial—A plea in bar of trial, if sustained, is a
substantial and conclusive answer to the charge or specification to
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which it is addressed. Such a 'plea may be made on the grounds set
forth in the three following articles:

547. Same: The statute of limitations.—The limitation for proceed-
ings in the cases of general offenses, excepts from its terms an of-
fender who has not been amenable to justice during the statutory
period “by reason of having absented himself, or for some other
manifest impediment.” (See arts. 23 and 24.) The limitation for
desertion in time of peace excepts an offender who “shall meanwhile
have absented himself from the United States, or by reason of some
other manifest impediment ” shall not have been so amenable.

The above articles do not operate to extinguish the offenses in cases
whete they apply, but merely give the accused in such cases a defense
against trial therefor. It consequently follows that the burden falls
upon the accused in every case in which he desires to avail himself of
theése articles, in addition to establishing that he comes within the
provisions of same, affirmatively to establish that he is not within
the above exceptions. Inasmuch as these statutes of limitations are
matters of defense only, they may be waived by the accused.

A plea of guilty operates as such a waiver. But it is not impera-
tive that the accused, in order to avail himself of this defense, do
so by means of a special plea; the limitation' may equally be taken
advantage of under a plea of not guilty by establishing this defense
by evidence during the trial.

The fact that an accused offers as a defense the statute of limita-
tions- in no way challenges the jurisdiction of a court to hear and
determine the matter, but goes to the merits of the case and is a mat-
terto be determined by the court in the exercise of its jurisdiction.
The'court has final determination of the question, and its decision
thereon is not reviewable in habeas'corpus proceedings in' the civil
courts.’ i

The point at and from which the period of limitation is to begin
to run is the date of the commission of the offense, exeept that for
desertion in time of peace it is the end of the term for which enlisted.
The point at which the period of limitation is to terminate, and from
which said period is to be reckoned back, is the date of the issuing
of the order for trial; that is torsay, in our present procedure, the
date of the charges and specifications.

548. Same: Former jeopardy.—The fifth amendment to the Constitu-
tion of the United States provides that no person shall “be subject
for the same offense to be twice put in jeopardy of life or limb.”
This provision is the authority for the principle that no person shall
be tried a second time for the same offense. In order, however,
that a person on trial before a Coast Guard court may be given the
benefit of this principle, it is necessary that he should have been
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actually acquitied or convicted on o former trial. That is, the former
trial on which an accused claims to have been placed in jeopardy,
must have proceeded to a final acquittal or conviction in order to
constitute former jeopardy. But, after the proceedings in a former
trial have been carried to an acquittal or conviction, the jeopardy
is complete and it matters not whether any action, or, if any, what
action has been taken upon the proceedings by the reviewing
authority.

Proceedings upon a ¢ fatally defective” specification, if objected
to by the accused at the trial, do not constitute former jeopardy.

Likewise, to constitute former jeopardy the court before which
the former proceedings have been conducted must have been a duly
constituted and legally competent court. A commanding officer
is not a court, and punishment inflicted by a commanding officer
is not a bar to trial. :

Also, the term “same offense” does not mean the same act. The
same act may be an offense against more than one Government, as,
for example, when one enlisted man assaults another within the
territory of one of the States, it is an offense both against that State
and against the United States. Moreover, the same act may be an
offense against civil law and at the same time a separate and dis-
tinet offense against naval law. (See arts. 461 and 462.)

When a person has been once acquitted or convicted by a court of
a certain offense, he is not subject to trial subsequently for a minor
offense included therein. Likewise, when once tried for a minor
offense an accused can not later be tried for a major offense of which
it is a part, because to do so would be to place him twice in jeopardy
for the minor offense. Thus, desertion: includes absence without
leave, and one having been acquitted or comvicted of the former is
not subject to later trial for the latter for the same act, and vice
versa.

In order that an accused may avail himself of the defense of
former jeopardy, he must take advantage of it and plead it in bar
of trial at the proper time. If he waives it, as by pleading to the
general issue, the cours will proceed with the case. When he wishes
to avail himself of it, the production of the record of the former
trial is the proper way to sustain such objection.

549. Same: Pardon.—A pardon is an act of the President which ex-
empts the individual on which it is bestowed from the punishment
the law inflicts for a crime he has committed, and may be offered
in evidence to sustain a plea in bar of trial.

Promotion of an officer is not a constructive pardon, and if
pleaded in bar of trial should be overruled.
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550. Action upon special pleas.—A plea to the jurisdiction or in bar
of trial, the grounds thereof; and evidence introduced both in sup-
port and against the motion should be fully entered in the record.
The burden of supporting a special plea rests on the accused. The
evidence necessary to establish such a plea need not prove it beyond
a reasonable doubt, but only by a preponderance of the evidence.
(Bee art. 505.) If the motion be sustained an extract of the pro-
ceedings of the court shall be forwarded to the convening authority
and the court will meet from day to day awaiting further instructions
from the convening authority, who may either accept the court’s rul-
ing and direct that the prosecution on the matter involved be dis-
continued or may return the record to the court for a reconsideration
in the premises with a statement of reasons therefor. ‘
~ 551, Pleas to the general issue—After special pleas, if any, have
been disposed of, and if the trial is to proceed, the accused next
pleads to the issue. Ordinarily the accused should enter a plea of
“ guilty ” or “not guilty ” to the specifications under each charge
and then to the charge itself. This is known as a plea to the gen-
eral issue. By a plea of “guilty”. the accused admits, without

" proof, the averments of the charges .and specifications. ' A plea of
“not guilty,” on the other hand, calls upon the prosecution to prove
the averments of the charges and specifications. It does not, how-
ever, commit the accused to a denial of the facts alleged therein.
An accused may. well know that all the material averments against
him are true, and yet may properly and without color of deceptlon:
enter a plea of “ not guilty.” :

- 552, Same: “ Guilty in a-less degree than charged.”—This plea is not
lookedAupon with favor. Save in exceptional cases, a court should
try the accused for the offense as charged, and the official prosecutor.
or'recorder where there is none should produce all the available evi-
dence. Such a plea must be wholly accepted or rejected, and if ac-
cepted the findings should be in accordance therewith. It is im-
proper to accept such a plea and then allow the prosecution to intro-

~-duce: evideénce to prove the aceused guilty as charged. A finding of
partially proved by plea and the balance by evidence is illegal. The
acceptance of this plea by the court upon the advice of the official
prosecutor or recorder ordinarily indicates that the case has been
tried out of court by the official prosecutor or recorder, who has
thereby been allowed to usurp the court’s functions.

553, Same: Nolo contendere.—In proceedings before a Coast Guard
court there is no difference in legal effect between a plea of- nolo con-
tendere and a plea of “ guilty.” The distinction lies in that such a
plea can not be used against the accused as an admission of guilt in
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a civil suit for the same act. The necessity for the use of this plea
before a Coast Guard court should be rare.

554. Same: “ Guilty but without criminality.”—A plea to this effect
is contradictory on its face, as guilt can not be disassociated from
criminality, and is therefore irregular and should not be accepted.
If the accused persist in such a plea the court should instruct the
recorder to enter a plea of not guilty.

555, Same: Standing mute.—If the accused for any reason stands
mute the court shall direct the trial to proceed as if he had pleaded
“not guilty.” This same procedure shall be followed if the accused
answers foreign to the purpose.

556. Procedure on plea of guilty.—Should the accused plead either
“Guilty” or “Guilty in a less degree than charged,” and should
such plea be accepted, the president shall warn him that he thereby
precludes himself from the benefits of a regular defense as to the
matter thus admitted and ask if he persists in such plea.

557. Evidence in extenuation.—A fter the warning referred to above,
should the accused persist in the pleaj of guilty, the court, before
proceeding to deliberate and determine upon the sentence, shall
allow him to urge anything he may desire to offer in extenuation
of his conduet, to call witnesses as to character, or to offer any other
evidence of a strictly mitigating nature; and the official prosecutor
or recorder, where there is none, shall have the right to cross-examine
such witnesses and should introduce such evidence as he may have
in rebuttal thereto. (See art. 438.)

558. Evidence after plea of guilty.—As by the plea of guilty every-
thing alleged is admitted, no evidence need be given by the prosecu-
tion where the specification sets forth the facts so fully as to show
all the circumstances of aggravation. (See art. 436.)

559. Plea of insanity.—Insanity at the time of the commission of
the acts charged is a defense which should properly be made under a
plea of not guilty. Insanity at the time of arraignment or at a later
stage of the trial is a proper ground for the arrest of further pro-
ceedings. In case such a plea is made, or in case the court entertains
any doubt as to the mental capacity of the accused at any stage of
the trial, it should properly communicate with the convening au-
thority, requesting a postponement of the trial and that accused be
placed under observation of medical officers.

560. Change of plea.—The accused may at the discretion of the
court be allowed at any time before the trial is finished to substitute
for a plea of guilty, or guilty in a less degree than charged, a plea
of not guilty, or vice versa. When it appears to the court at any time
that the accused entered a plea of guilty improvidently or through
lack of understanding of its meaning and effect, the court should
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direct that the plea be changed to not guilty and that the trial pro-
ceed on that basis. The court should always grant a request of the
accused to change a plea of guilty to one of not guilty. If the ac-
cused request permission to change a plea of not guilty to one of
guilty, it must appear affirmatively on the record that he made the
request personally or affirmatively assented to such request by his
counsel. After such change the record must show that the accused
was warned as to the effect of such substituted plea.

A change of plea is, in effect, a recommencement of the trial on
the specifications to which it relates, as a new plea has been put in
issue. At whatever stage in the trial such change of plea is made, it
vitiates all prior proceedings on the specifications to which it relates,
and the trial as to them must commence de novo. It is improper
for the court, under such circumstances, to direct that the trial con-
tinue from the point where the plea was made.

561. Rejection of plea.—If after a plea of guilty in less degree the
court decides to proceed with the trial of the accused for the greater
offense with which he is charged, such plea in less degree will be
rejected and the accused advised by the official prosecutor or recorder
to substitute a plea of not guilty. Should the accused decline to
plead thus, as advised, the court will direct the official prosecutor or
recorder to enter a plea of not guilty, and the prosecution shall be
put to the proof of every allegation contained in the specification.
The same procedure shall be followed if, after a plea of guilty, the
accused either by his own testimony or that of witnesses in his be-
half or in his statement sets up matter inconsistent with such. plea.
(See art. 567.) But should the accused desire to admit in open
court any of the facts alleged in the specifications against him he
may do so after having made a general plea of not guilty, and it will
not be necessary for the prosecution to prove the admitted facts.
(See art. 267.)

A plea of guilty to a specification and not guilty to the charge
under which it is laid is equivalent to notice that in the opinion of
the accused the specification does not support the charge. If the
court is convinced that the specification does support the charge the
plea of guilty to the specification should be rejected. (See art. 579.)
A plea of not guilty to a specification and guilty to the charge under
which laid is incongruous and should be rejected. If there is some
mistake in the specification, such as misnomer, the accused should
object to the specification. A plea of guilty to but one of several
specifications under a charge necessitates a plea of guilty to the
charge, if the one specification supports the charge. In case of a
plea of guilty to one specification and not guilty to the charge, the
plea to the specification should be rejected.
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562. Oral arguments upon the admissibility of evidence and upon in-
terlocutory proceedings.—Oral arguments upon the admissibility of
evidence and upon interlocutory proceedings shall be allowed, but
shall not be recorded; briefs of such arguments may be prepared at
the expense of the party who made them, and subsequently sub-
mitted to the court and shall then be appended to the record.

563. Attendance and examination of witnesses,—This is dealt with
in Chapter VI, articles 344 to 420.

564. Statement of accused.—An accused may, in any case where he
so desires, make a statement not under oath. Such statement of
the accused is a personal defense or declaration and can not legally
be acted upon as evidence by the court, nor can it be a vehicle of
evidence, nor properly embrace documents or other writings or even
averments of material facts, which, if duly introduced, would be
evidence; and if through inadvertence or other cause such things
be improperly embraced in a statement, they are entitled to eviden-
tial weight. - [

A statement may operate in three ways: (1) To modify the plea
of the accused when inconsistent therewith; (2) as a summary and
argument for the defense, which may be considered by the court;
and (3) as a plea for leniency, which may not be considered by the
court except in recommending the accused to the clemency of the
reviewing authority.

It is irregular and improper to have a statement sworn to. In
order to bring out facts or averments as sworn testimony in defense,
it is necessary that the accused himself, or a witness in his behalf,
regularly take the stand and subject himself to cross-examination.

If the accused does not desire to make a statement, the record
should affirmatively so state. (See art. 488.) It is not the province
of counsel to make a statement. If the statement is written the
counsel for the accused may prepare and read it for him, but other
than that he has no part connected therewith. The contents of the
statement must be restricted to that authorized in the foregoing pro-
visions of this article, and no attempt must be made to make it into
an argument of counsel.

565. Same: When inconsistent with plea.—It sometimes happens that
an accused, unfamiliar with the effect of his plea, and improperly
advised by the official prosecutor or recorder in accordance with
article 488, or not made to comprehend the advice, will plead guilty
and then give testimony or submit a statement inconsistent with his
plea; as, for example, when an accused charged with desertion
pleads guilty and then submits a statement that he intended to re-
turn. In any such case the procedure of the following article must
be observed. (See arts. 560 and 561.)
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.566. Same: Procedure when statement is more than:a inere request for
clemency.—In any case where an accused after a plea of guilty makes
a statement which isianything more than a mererequest for clemeéncy,
the plea shall be rejected and the trial begun anew. A “statement
which is a mere request for clemency is one relating only to the age,
inexperience, family connections, previous good record, etc., of the
accused. A statement which touches upon the issues of the.trial,
following a plea of guilty, necessitates rejection of such plea, Whether
or not the -court thinks the statement consistent.

‘The -official prosecutor or recorder will take pains before trlal to
ascertain, if possible, what statement, if any, the accused contem-
plates:.. In case the accused indicates that he thinks he has a de-
fense on the merits. the official prosecutor or recorder must advise
him to plead not guilty, as in such a case, despite the fact that the
official prosecutor or recorder ‘may be convinced that the defense is
of not the least merit, the accused in all probability will make a state-
ment touching on the issues, and thus result in delaying the trial.
(See arts. 482 to 484.)

567,  Arguments of official prosecutor or recorder and of counsel.—In
every case both the accused (counsel) and the official prosecutor
shall be afforded an opportunity to present an argument before sub-
mitting their respective cases to the court. The official prosecutor has
the right to make the opening and the closing argument:. Both pros-
ecution and defense should be accorded equal and adequate oppor-
tunity fairly to present their respective cases by argument, yet the
court may, in the employment of a sound discretion, so limit the time
allowed. for argument by each side as to avoid prolixity.

In general, the scope and extent of the arguments are ‘subject to
the control of the court in the exercise of a sound discretion, which,
particularly in cases involving the rights or liberty of an accused,
must be carefully and cautiously exercised.

The prosecution in its closing argument is limited to the discussion
of propositions or matters argued by the defense. Should the prose-
cution waive its opening argument, the defense thereupon may or
may not make an argument, as it may desire. Should the defense
make no argument,:the prosecution loses its right to make a closing
argument. Neither the prosecution nor the defense is required -to
make an argument; the proper presentation of the case, as well for
the benefit of the court as of the reviewing authority, would suggest
that both prosecution and defense should avail themselves of their
respective rights to make argument. (See art. 539.) -

- 568. Same: Character of.—A: reasonable latitude should be allowed
the official prosecutor or recorder and accused (counsel) in their
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closing arguments. The testimony and any animus on the part of
witnesses, the conduct, motives, and evidence of malice on the part
of those upon whose complaint the accused is being prosecuted may,
in so far as disclosed by the proceedings, be commented upon. But
the court should not permit such argument to be made the vehicle
of abuse not bearing upon the merits of the case and not supported
by matters contained in the record. :

It is improper to state in an argument any matter of fact as to
which there has been no evidence. A party may, however, argue as
though the testimony of his own witnesses conelusively established
facts related by them. It is highly improper for the official prose-
cutor or recorder to comment on a failure of the accused to testity
in his own behalf, but he may properly comment upon the failure of
an accused, who has appeared as a witness, to deny or explain
specific facts of an incriminating nature that the evidence of the
prosecution’s witnesses tends to establish against him. (See art
394.) Tt is improper to misstate any matter of law in an argument,
but on matters about which the authorities differ a party may prop-
erly state only the views favorable to his side. It is improper to
state in argument that a much greater number of witnesses might
have been called, or that witnesses unavailable would have testified
thus and so. In short, an argument can not be made a vehicle of
getting evidence before the court. It is not evidence.

Argument should not be interrupted by the other side unless it
becomes improper, in which case request should be made to the court
to order that the argument be confined to proper matters, and that
any improper part already made be disregarded.

569. When statement and arguments may be oral—When the court
has the service of a competent stenographer the statement and
arguments may be oral. When so made they are entered in the
record as a part of the proceedings.

570, When statement and arguments must be written.—Unless the
reporter be a competent stenographer, the statement and arguments
must be written before delivery, except that in a minor court trial the
accused may, if he be willing to have only the substance of his state-
ment reported, make it orally. The written statement or argument
so made shall be appended to the record and should be signed by
the party making it. In a minor court case when only the substance
of the statement is recorded, it shall be appended and certified by
the recorder.



SEC. 5179. . CHAPTER -VIIL

PART VI. FinpiNes—RECORD OF PrEvious CONVIOTIONS—SEX-
TENCE—RECOMMENDATION. To CLEMENOY.

(The provisions of this part apply to a general or to a minor court.
The matters of procedure obviously do not apply to a deck court,
but the general principles do apply.) .

577. Method of arriving at findings.—The court is closed to deliberate
upon its findings, except where the accused has pleaded guilty to all
specifications and charges, and it is patent that the ﬁndmgs will be
SImply “ proved by plea” and “ guilty.” - In arriving at the find-
ings, the plea of the accused, the evidence adduced, and the argu-
ments made are to be carefully considered. After the court has
sufficiently deliberated, the president of the court shall, upon each
'speclﬁcatlon of each charge, beginning with the first, put the ques-
tion whether the specification is “ proved,”  not proved,”.or “ proved
m part.’ »  Bach member shall write proved ? “mnot proved,” or

“proved in part”—and.if so, ‘what part—over his signature and
shall hand his vote to the. president of the court. The latter, after
he has recelved all the votes upon each specification, shall read them
aloud without disclosing how each member voted. Likewise, in the
case of a general or a minor court, after the members have voted
npon all the specifications .of any charge, they shall in the same
manner vote as to whether the accused is of such charge “ guilty,”
“not guilty,” or “ guilty in a less degree than charged ”—and if so,
in what - degree. No written minutes of the votes shall be preserved,
unless so ordered by.the unanimous vote of the court. The decision
of a majority becomes the finding of the court. When there is a tie
vote upon any of the. ﬁndings, the aceused is given the benefit thereof
and the result is recorded in that Way whlch is the more favorable:
to the. accused.

§78. Reasonable doubt.—The accused shall not be found guilty of
any charge or specification or of any offense included in it unless a
majority of the court are convinced of hlS guilt beyond a reasonable
doubt. (See art. 242.)

579, General principles controlling findings.—The ﬁnd_mg on the
charge should be supported by the finding on the specification  (or
specifications), and the two findings should -be consistent with each
other. A finding of guilty on the charge would be quite inconsistent
with a finding of not guilty on the specification. - So'a finding of
guilty on a well pleaded specification apposite to the charge, fol-
lowed by a finding of not guilty on the charge would be an incon-
gruous verdict. If the court pronounce the charges and specifica-
tions in due form and technically correct, a finding of guilty of the
specification and not guilty of the charge is improper and a reflec-
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tion on the court itself. No matter how many specifications there
iaay be, it requires a finding of guilty on but one specification (appo-
site to the charge) to support a similar finding upon the charge.
Evidence can not be taken after a finding has been reached. (See
art. 561.) The court should be careful when finding a specification
proved in part that it does not except the words forming the gist
of the offense.

580. When accused pleads guilty.—When the accused pleads guilty,
the proper finding is, for the specification, “ proved by plea,” and for
the charge, simply “ guilty.”

581. When specification is found proved in part.—It is a peculiarity
of the finding at military law that a court, where of opinion that any
portion of the allegations in a specification is not proved, is author-
ized to find the accused guilty of a part of the specification only,
excepting the remainder: or, in finding him guilty of the whole (or
any part), to substitute correct words or allegations in the place of
such as are shown by the evidence to be incorrect. Provided the ex-
ceptions or substitutions leave the specification still supporting the
charge, the court may then find the accused guiity. Familiay in-
stances of the exercise of this authority occur when there is a mis-
take in name and rank or rating. or an erroneous averment of time
or place, or an incorrect statement as to amount or value. But the
authoerity to find guilty of a lesser included offense or to make excep-
tions and substitutions in the findings does not justify the conviction
of the accused of an offense entirvely separate and distinet in its
nature from that charged or specified. Care must be taken in all
such findings not to except the words which express the gravamen of
the offense in law. Examples: Under a charge of “theft ” the court
found the words © the property of ————" not proved and made no
substitution. Held fatal error. The court should have substituted
the words * the property of a person unknown.” Under a charge of
“conduct unbecoming an officer and a gentleman,” the specification
alleging that the accused did *“ roughly seize and tear the garments of
a Miss ———" the court found the words * roughly ” and “ tear ™ not
proved and made no substitution. Held fatal error. By its finding
the court eliminated the words which but poorly expressed the grava-
men of the offense charged. In making exceptions and substitutions
the court must see that the specitication as found proved is gram-
matically complete.

582. “ Guilty in a less degree than charged.”—If the evidence prove
the commission of an offense less in degree than that specified, yet
included in it, the court may except words of the specification, sub-
stitute others instead, pronouncing what words are not proved and
what words are proved, and then find the accused guilty in a less
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degree than charged, guilty of the lesser included offense. Of this
form of ﬁndmg the most familiar example is the finding of guilty of

“ absence from duty without leave (or after his leave has expired)”
upon a charge of “desertion.” . In such case, in its finding of

% proved in part” upon the specification, the court should expressly
except the words “ desert ” and “ a deserter,” and substitute therefor,
respectively, the words “ absent himself without leave” and “so
absent,” if such be the lesser included offense found proved In such
‘event the finding upon the charge should be “ guilty in a less degree

* than charged, guilty of absence from duty without leave.”

In this case, also, care must be taxen that the words formmg the
gist of the lesser included offense are found proved. Example: Under
the charge of “ desertion ” the accused was found guilty of “ absence
from duty without leave,” and in amending the specification the court
failed to include therein that the absence was without leave from
proper authonty Held fatal error. The specification as found
proved failed to support the lesser charge found proved.

Where the statutes relating to the Coast Guard do not include
“attempt ” in its express terms, if the specification is found proved
so as to show an attempt to commit the offense charged, and not the
completed offense, the accused should be found guilty of the charge
in a less degree than charged, guilty of « scandalous conduct tend-
ing to the destruction of good morals ” or of “ Violation of a lawful
1egulat10n issued by the Secretary of the Treasury ” (Conduct to_the
prejudice of good order and discipline), as the case may be.

In a general court case where there are two or more spec1ﬁcat10ns
under a charge and some specifications are found proved, and others
.proved in part, and as thus proved these latter support a charge of a
lesser included offense, the findings on the charge should be recorded, -
for example: “* * * of the first charge guilty by the ﬁndmgs
on the first and third specifications, and of the first charge guilty in
a less degree than charged, guilty of * * * | by the findings on
the second and fourth specifications.”

583. Findings on joint charges or specifications.—When two or more
persons are tried in joinder, the findings and sentence (or acquittal)
in the case of each person arraigned and tried shall be separately

" recorded. ‘
~ If one (or more) of the accused persons is acquitted, and one
(or more) is convicted, the findings in the case of conviction must by
proper exceptions ehmlnate the words showing .that the acqu1tted
person was a joint participant in the offenge.
584, When finding is “not guilty.”—In a general or a minor court
in case the finding is “not guilty ” upon any charge, the explicit
statement should immediately follow that the court acquits the
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accused of such charge. A finding of “ gunilty without criminality
is not consistent and should not be made. (See art. 554.) If the
accused is found to have committed the act and done the things alleged
in the specification, but without the guilty intent or knowledge
essential to constitute the offense, the finding on the specification
should be “mnot proved” and on the charge “not guilty.”

585. Same: Acquittal to be announced in open court.—Should the ac-
cused be acquitted of all the charges or specifications upon which he
has been tried the recorder shall forthwith draw up the findings
in duplicate; the original shall constitute a part of the record of
the trial; the duplicate shall be duly signed by all the members and
the recorder. The court shall then be reopened and the recorder shall
in the presence of the accused read aloud the findings of the court.

The duplicate of the findings, signed by all members of the court
and the recorder together with the substance of the charges and (or)
specifications against the accused, shall be transmitted to the com-
manding officer of the accused, who shall thereupon immediately re-
lease the accused from arrest and restore him to duty.

Should the court find one or more specifications proved and others
not proved, the accused shall be called before the court and informed
of the specifications found not proved.

586. Forms of acquittal—The following forms of acquittal, and no
others, are permitted :

“ The court does therefore acquit.”—This form, known as a simple
acquittal, should be used in all cases except in the few special cases
to be hereinafter mentioned under other forms of acquittal. The use
of this form sufficiently records the fact that the court has not sus-
tained the charge and has the same legal effect as an acquittal ex-
pressed with some embellishment.

“ T'he court does therefore fully acquit.”—The use of this form of
acquittal indicates that a court not only fails to find a charge proved
beyond a reasonable doubt but that it finds no facts whatever, as
brought out by the evidence introduced in the case, which reflect ad-
versely on the conduct of the accused in connection with matters per-
taining to the charge and specification. In other words, a court
should not ¢ fully acquit” in cases where the record shows any un-
controverted facts whatever reflecting upon the accused.

“ The court does therefore honorably acquit.”—This form is to be
employed only in cases where the offense charged is, besides being an
offense against military authority, of such a character that a convie-
tion thereof would tend to dishonor the accused, such as, for ex-
ample, a charge of “ conduct unbecoming an officer and a gentleman.”
This acquittal, as in the case of a full acquittal, should never be used
if the record shows any adverse reflection whatever upon the acecused.
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“The court does therefore most fully and honorably acquit.”—This
form should be used only in extreme cases in which not only have the
requirements of a “full” and “honorable” acquittal been fulfilled,
but in which the court wishes to place the highest stamp of approval
upon the actions of the accused in connection with matters covered
by the specifications. The use of this form of acquittal might, for
example, be justified in the case of an officer charged with unbecom-
ing conduct in battle if the court wished to make it a matter of record
that, far from considering the conduct of such officer censurable, it
both approved and commended his conduct.

It will be noted that there is no legal distinction between a simple
acquittal and one to which one of the additional expressions above
quoted has been added, and it is to be emphasized that only in excep-
tional cases is the use of any form of acquittal, other than the simple
“acquit,” justified. TUnless this rule be strictly adhered to and other
forms of acquittal reserved for special cases, the distinction drawn
above will soon be lost, and not only would a simple acquittal be
robbed of its full absolving significance, but also the proper purposes
for which the other forms of acquittal are reserved would be defeated.

587. Findings to be recorded in handwriting of recorder.—After the
court has arrived at its findings the recorder, if not a member, is re-
called and directed to record the same. They must be entered on the
record in the handwriting of the recorder and must be free from in-
terlineations and erasures. This direction applies to the entire find-
ings. This includes everything which properly forms a part of the
findings, commencing with the words “ the (first) specification of the
(first) charge.” No abbreviations should be used in the findings
other than the ones authorized to be used in a specification. (See
art. 168.)

588. Previous convictions: Introduced.—The recorder shall, imme-
diately after recording the findings, except where such findings have
resulted in an acquittal, state whether or not he has any record of
previous convictions by Coast Guard courts. If not, an entry to
this effect shall be made in the record, but the court need not be re-
opened. If there be such record the court shall be opened and the
record shall be submitted to the accused for opportunity to object to
its admission. If there be no valid objection, it shall be read by the
official prosecutor in the presence of all parties to the trial.

589. Same: Must have been approved by proper authority.—The rec-
ord of a previous conviction, to be admissible, must show that such
conviction was approved by the authorities whose action was requi-
site to give effect to the sentence. If the conviction was approved
by such authority, and was not subsequently disapproved by
the Secretary of the Treasury, it 1s admissible even though the
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sentence of the court may have been remitted either in whole or in
part.

590. Same: Must relate to current enlistment—exceptions.—The gen-
eral rule is that the record of previous convictions, in order to be
admissible, must relate to the current enlistment of the accused,
if an enlisted person. But, in the case of persons serving under ex-
tended enlistments, convictions occurring prior to the current exten-
sion of such enlistment shall not be considered as having occurred
during their current enlistment. On the other hand, when the last
enlistment was terminated by sentence of a Coast Guard court or
by discharge as undesirable by order of Headquarters, or where the
accused deserted and subsequently fraudulently enlisted, all convie-

tions occurring in the prior enlistment are admissible.
591. Same: at Tecord must show.—The extract from the current

enlistment contract and record of the accused showing record of
previous convictions should, in the absence of objection, or where
objection is overruled by the court, be read by the official prosecutor
or recorder, and it should include the offense committed, the fact
and nature of the trial, findings, sentence, and approval by the
proper authorities, together with the dates of the offense, trial, and
approval.

An official Coast Guard court order is prima facie evidence of its
contents, and may, where it names the accused, be introduced as
record of previous convictions. =

A copy of the record of previous convictions read to the court
shall be appended to the record.

592. Same: How record of is introduced when objected to.—Record of
previous convictions, if objected to by the accused, should be intro-
duced in the same manner as evidence and is subject to the rules
of evidence; it is generally documentary in form, and, as a rule,
is forwarded by the convening authority to the official prosecutor
or recorder, together with the other papers in the case. The court
will rule whether or not the record shall be admitted.

593. Method of arriving at sentence—When the court has been closed
for the purpose of determining the sentence, each member shall
write down and subscribe the measure of punishment which he may
think the accused ought to receive, and hand his vote to the president,
who shall, after receiving all the votes, read them aloud. All sen-
tences may be determined by a majority of votes. If the requisite
number do not agree upon the nature and degree of the punishment
to be inflicted, the president proceeds in the following manner to
obtain a decision: He shall begin with the mildest punishment that
has been proposed, and after reading it aloud shall ask the members
successively, beginning with the $unior in rank, “ Shall this be the
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sentence of the court?” And every member shall vote vive voce,
and the president shall note the votes. Should there be no decision,
the president shall, in the same manner as before, obtain a vote
on the next mildest punishment, and shall so continue until a sen-
tence is decided upon. A tie vote on any sentence should be recon-
sidered, with a view to obtaining a majority either for or against,
before passing on to the next sentence.

594, Punishment to be adjudged.—It is the duty of Coast Guard
courts, in all cases of conviction, to adjudge a punishment adequate
to the nature and degree of the offense committed. In so doing due

. regard must be had to the requirements of the statutes and the
limitations prescribed by the Secretary of the Treasury for punish-
ments. Sentences must be in strict accordance with the provisions
of the act of May 26, 1906 (34 Stat. 200). (See arts. 595 and 613.)

The statutes applicable to the Coast Guard do not make any sen-
tence mandatory.

Care shall be taken that the sentence be one which the court is
legally authorized to impose.

In arriving at its decision as to the nature and degree of punish-
ment to be awarded, the court shall take into consideration its find-
ings, all previous convictions of the accused, and his official record.

\\ If the accused be an enlisted person, all matters affecting his record
must relate to his current enlistment.
a, 595. Authorized punishments.—A Coast Guard court shall have
power to impose upon a commissioned officer none other than the
following punishments, namely : Summary dismissal from the serv-
ice; suspension from duty for a period of two years or any part
thereof upon reduced pay, which shall in no case be less than one-
half nor more than three-fourths of the duty pay of such officer;
reduction of rank in his own grade; retention of his present number
on the official register for a specified time; imprisonment for a
period not to exceed two years; official reprimand.

The only punishments that may be imposed by Coast Guard courts
upon any person other than a commissioned officer shall be the
following, namely: Dishonorable discharge; forfeiture of not to
exceed two months’ pay; imprisonment on land for a period not to
exceed one year; confinement aboard ship not to exceed one month
confinement in single irons, on bread and water or on diminished
rations, not exceeding 30 days, but a full ration shall in all cases
be given at least every third day; confinement in single irons; re-
duction to next inferior rating; deprivation of liberty for a period
not to exceed three months; extra duties and the imposing of these
punishments will be regulated in accordance with rules prescribed
by the Secretary of the Treasury.®# A minor court may impose any
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of the above punishments except imprisonment on land and for-
feiture of more than one month’s pay. A deck court may impose the
punishments specified in article 44.

596. Sentences involving imprisonment.—In all cases in which a war-
rant officer shall be sentenced to imprisonment the sentence should
include dishonorable discharge and forfeiture of two months’ pay,
or so much thereof as may be due him at the time of discharge.

In all cases in which an enlisted person shall be sentenced to im-
prisonment the sentence should include reduction to the next in-
ferior rating, dishonorable discharge, and forfeiture of two months’
pay, or so much thereof as may be due him at the expiration of his
enlistment or at the date of his discharge.

The sentence of an enlisted person which includes imprisonment
should he expressed in the following form: The court, therefore,
sentences him, ; , U. S. Coast Guard, to be re-
duced to the next inferior rating, that of , to be imprisoned
on land in such place as the Secretary of the Treasury may desig-
nate for a period of months, to be dishonorably discharged
from the United States Coast Guard on the date to be designated
by the Secretary of the Treasury, and to suffer all the other acces-
sories of said sentence as prescribed by article 597, Coast Guard
Courts and Boards.

The sentence of a warrant officer should be expressed according to
the above form, with the exception of that part relating to reduction -
in rating.

597. Meaning of other accessories of said sentence.—The words “ other
accessories of said sentence,” when used in the sentence of a general
Coast Guard court, shall include the following: After the dis-
charge of all indebtedness to the United States, including that for
clothing drawn, and, in case of desertion, the expense of the appre-
hension and cost of transportation, and all other legal deductions,
he shall forfeit from the amount of pay due him at the expiration of
the term for which he enlisted, or. on the date of discharge, two
months’ pay, or so much thereof as may be due him. He shall be
allowed a reasonable sum, not to exceed $3 per month, for necessary
prison expenses, said amount to be charged against any pay due
him at the expiration of the term of his enlistment, or on the date of
his discharge, after all deductions have been made. If he do not have
sufficient pay due him, payments will be made from the appropria-
tion for the maintenance of the Coast Guard. ;

598. Loss of pay.—Sentences not involving discharge which include
forfeiture of pay shall state the rate and total amount of pay to be
lost and the time of such forfeiture. Where such a sentence also
involves reduction in rating the loss of pay adjudged, must be
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figured on the rate of pay for the reduced rating. Ixcept in un-
usual cases the loss of pay per month shall not exceed half of the
actual pay, not including extras for gun pointer, ete., received by the
accused. Loss of pay shall be stated in dollars, and not in day’s pay.
Loss of pay may be approved by the convening authority or may be
mitigated. It is improper for the court in its sentence to attempt
such mitigation, but it may properly so recommend to the convening
authority for reasons stated.

599. Confinement on bread and water.—Courts shall exercise care and
discretion in resorting to the punishment of confinement on bread
and water, and shall not adjudge it in any case for a longer period
than 30 days and shall provide for a full ration at least every third
day. As a shorter interval on bread and water is less liable to work
injury to health, the maximum interval allowed should be adjudged
only in extreme cases. A medical certificate must be appended to
the record when the confinement exceeds 10 days. (See art. 671.)

A sentence on bread and water or on diminished rations is not, in
the usual case, looked on with favor. Where sentence on diminished
rations is adjudged the convening authority should set out in his
action the exact amount of rations to be allowed.

600. Recordation and authentication of sentence.—When a sentence
has been determined upon the recorder shall be called before the
court, and, under its direction, shall draw up the sentence, specifying
the exact nature and degree of the punishment adjudged, and, after
approval by the court, shall enter the same on the record. But it
must not appear on the record what number of members voted for
the sentence.

The sentence must be recorded in the recorder’s own handwriting
and must be free from erasures and interlineations. Numbers in the
sentence shall be expressed both by words and by figures.

After the sentence has been recorded the proceedings in each sepa-
rate case tried by the same court shall be signed by all the members
and also by the recorder. The recorder when a member shall sign in
his dual capacity as “ member and recorder.” These signatures are
for authentication and do not necessarily impart unanimous concur-
rence in rulings, findings, decisions, and other action taken. In case
a member dies before signing, the signatures of the remaining mem-
bers will be sufficient.

601. Vote or opinion of individual members not to be disclosed.—In
the matter of secrecy members of minor courts are governed by the
same principle which applies to members of general courts. The
latter are sworn not to “ divulge or by any means disclose the sen-
tence of the court until it shall have been approved by the proper au-
thority,” and not at any time to “ divulge or disclose the vote or
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opinion of any particular member of the court, unless required so to
do before a court of justice in due course of law.” The same oath
shall be administered to members of a minor court.

602. Recommendation to clemency.—The power to pardon, remit, or
mitigate is expressly vested in the Secretary of the Treasury. But if
mitigating circumstances have appeared during a trial which could
not be taken into consideration in determining the degree of guilt
found the members of the court, individually and not as a body, may
avail themselves of such circumstances as grounds for recommend-
ing the accused to clemency. In so doing the members signing the
recommendation should set forth suceinetly their reasons for making
such recommendation. This recommendation is recorded immedi-
ately after the signatures of the members of the court and the re-
corder to the sentence and is signed by the members concurring in it.

It is improper for the recorder, unless a member, to sign this recom-
mendation. Such recommendation should never be based on a doubt
as to the guilt of the accused. If there be doubt as to the guilt of
the accused he should be acquitted. If a minority of the court had
such doubt and voted for acquittal, and then made a recommendation
to clemency based on this doubt they, in effect, violated their oath not
to divulge the vote or opinion of any particular member.

Parr VII. LimrrarioNs oF PUNISHMENT.

608. Limitations of punishment prescribed by the Secretary of the
Treasury.—The following limitations to the punishment of officers
and enlisted persons of the Coast Guard in time of peace, by Coast
Guard courts, for each separate offense, have been prescribed by the
Secretary of the Treasury, and shall not be exceeded. They give the
maximum limit of punishment for the offenses named, and that limit
is intended for those cases in which the most severe punishment should
be adjudged. Members of courts should bear in mind the fact that
these limitations are for each separate offense, not for each separate
charge. Ior several separate and distinet offenses, even though they
be under the same charge, the court may, at its discretion, where the
circumstances warrant such severity, adjudge in its sentence the
limit of punishment for each separate and distinct offense. For ex-
ample, the limitation of punishment for drunkenness (not on duty)
in the case of an enlisted person is confinement for 30 days, no more
than 15 of which shall be on bread and water, with or without single
irons, and reduction to next inferior rating. If there happen to be
two distinct offenses under the charge of drunkenness, and the court
find both specifications proved, the court may, at its discretion, im-
pose a sentence of confinement for 60 days and reduction to next
inferior rating.
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But where all the charges and specifications thereunder allege one'
and the same transaction, the court should impose punishment only
with reference to the act or omission in its most important aspect.

609. Offenses not provided for.——Offenses not provided for herein re-
main punishable as authorized by the statutes relative to the Coast
Guard and the custom of the service.

610. Loss of pay and reduction in rating.—In the case of an enlisted
person, loss of pay and allowances that may become due during the
current enlistment of the convicted person, and reduction to inferior
rating or rank, may be added to the limitations of punishment.

611. Limitation when a deposition is used.—In any case where a depo-
sition is used by the prosecution the maximum imprisonment which
may be adjudged is 6 months.

612. Limitation when the record of a board of inquiry is used.—If, in
the case of a commissioned or warrant officer, the maximum sentence
under the following limitations of punishment extends to dismissal,
and if, upon the trial, oral testimony can not be obtained, by reason
of which fact the record of proceedings of the board of inquiry, upon
whose findings such trial is wholly or partially based, is used in
evidence by the prosecution, the maximum punishment which may
be imposed shall not extend to dismissal, but shall, instead, be limited
so as not to exceed the loss of 20 numbers in rank.

613. Limitations to punishment.—The following limitations to the
punishment of officers and enlisted persons by Coast Guard courts
are prescribed, and shall not be exceeded :

Offenses specified by law. Limit of punishment.

e : Commissioned officer: Imprisonment and dismissal.
R%%%"g‘g to obey lawful order of superior ’ Warrant officer: Imprisonment and dishonorable discharge.
¢ gnhstgd perggn‘;ﬂgmpﬁl_s)qnm_entland dishonorable discharge.
3 3 s ommission cer: Dismissal.
Dxcs&beymg lawful order of superior offi- | Warrant officer: Imprisonment and dishonorable discharge.
s L Enlisted person: Imprisonment and dishonorable discharge.
Strikin: a superior officer while in |({Commissioned officer: Imprisonment and dismissal.
£----1" the execution of the du- |

Assaniltin Warrant officer: Imprisonment and dishonorable discharge.
€--| ties of his office. || Enlisted person: Imprisonment and dishonorable discharge.
At%el_répting to ‘
strike |
Attemuri?ng to a superior officer while in 1UComm.issioued officer: Imprisonment and dismissal.
Tﬁ?sat a0 the execution of the du- ‘ Warrant officer: Imprisonment and dishonorable discharge.
st??kg’“““ ties of his office. || Enlisted person: Imprisonment and dishonorable discharge.
Threatening fo |
assault !

i ]Commissioned officer: Imprisonment and dismissal.
Drunkenness on duty.................... l Warrant officer: Imprisonment and dishonorable discharge.
| Entisted person: Imprisonment and dishonorable discharge.
Commissioned officer: Dismissal.
| Warrant officer: Dishonorable discharge.
DPriinkennessiHas. 22 67 ML SUIAVL s LR Enlisted person: Confinement for 30 days, no more than 15 of
{| which shall be on bread and water, with or without single
irons, and reduction to next inferior rating.
Commissioned officer: Reduction of rank in his own grade, or
{| retention of present number for a specified time, or suspension
from duty on reduced pay.
GarmbHn g dl) Selit o o T 080 { Warrant officer: Forfeiture of pay.
|| Enlisted S;rson: Confinement for 30 days, no more than 15 of
{{ which 11 be on bread and water, with or without single
irons, and reduction to next inferior rating.
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Offenses specified by law. Limit of Punishment.

Commissioned officer: Imprisonment and dismissal.
Misappropriation of mess funds.......... Warrant officer: Imprisonment and dishonorable discharge.
Enlisted person: Imprisonment and dishonorable discharge.
‘ Commissioned officer: ITmprisonment and dismissal.
-1« Warrant officer: Imprisonment and dishonorable discharge.
] Enlisted person: Imprisonment and dishonorable discharge.
) Commissioned officer: Tmprisonment and dismissal.
Fraudulently signing vouchers.......... ' Warrant officer: Imprisonment and dishonorable discharge.
Enlisted person: Imprisonment and dishonorable discharge.
|{Commissioned officer: Imprisonment and dismissal.
Theft in an amount under $100.......... Warrant officer: Imprisonment and dishonorable discharge.
(F}Jnllstgd pers&n:ﬁgmprilsglnment andtdislzlo?1 orable ?ischarge.
. ommissioned officer: risonment and dismissal.
Scatnda%ious ‘i.oud‘(llct tenf]mg to the de- |l\garrant officer: Imprisoul}neut and dishonorable discharge.
SUEHCH 0N OLEO0OCANOTaSE Enlisted person: Imprisonment and dishonorable discharge.
Commissioned officer: Imprisonment and dismissal.
|| Warrant officer: Tmprisonment for 1 year and dishonorable
Desertion (in case of apprehension)...... {1 discharge.
Enlisted person: Imprisonment for 1 year and dishonorable
discharge.
Commissioned officer: Dismissal.
Warrant officer: Imprisonment for 9 months and dishonorable
Desertion (in case of surrender).......... discharge.
|| Enlisted person: Tmprisonment for 6 months and dishonorable
L discharge.
|(Commissioned officer: Dismissal.
|
|

Government property.
Government supplies.

Misuse of. .

Warrant officer: Forfeiture of pay and dishonorable discharge.

Absence fromfwithoutleave.... ....... Enlisted person: Confinement for 30 da
St 5 ys, no more than 15 of
uty {3“‘0" leave has expired. ../} ®yhich ghall be on bread and water, forfeiture of pay, and dis-
honorable discharge.
| (Commissioned officer: Tmprisonment and disrissal.
Neglect of AUtY--...cnveernnerenecniannns |4 Warrant officer: Imprisonment and dishonorable discharge.

|| Enlisted person: Imprisonment and dishonorable discharge.
Conduct unbecoming an officer and a [Commissioned officer: Dismissal.
gentleman. ! (\J’Varrax.lt pﬁlcgr:ﬂ]‘)lshoilomtyle dischzérgea gk
A L g _ | [Commissioned officer: Imprisonment and dismissal.
%{gﬁfc‘xlclms. desttructlon of public prop '{Wagrant officer: Imprisonment and dishonorable discharge.
il cHIf R, !{Enlisted person: Imprisonment and dishonorable discharge.

Aidi Commissioned officer: Imprisonment and dismissal,
£ t{ug-. = tothers to desert. .........ccc.x Warrant officer: Imprisonment and dishonorable discharge.
ILUCINE - Enlisted person: Imprisonment and dishonorable discharge.

|Commisioned officer: Imprisonment and dismissal.

Smuggling liquor on board a vessel or | Warrant officer: Imprisonment and dishonorable discharge.
within the limits of any depot or sta-{Enlisted person: Confinement for 30 days, no more than 15 of
tion of the Coast Guard. which shall be on bread and water, with or without single

irons, forfeiture of pa%, and dishonorable discharge.

" ‘ (VJ‘?mmistsiotlilled oﬁ]l)cexﬁ isnlx)ilssz(xlll. i

Cruelty toward..), SERELLE arrant officer: Dishonorable discharge.

Oppression of - lany st‘;lhoéd"ff[gg:;ff{m' Enlisted person: Confinement for 30 days, no more than 15 of

\ia{)treatmcm oicjp-tujpheiCoas : which shall be on bread and water, with or without single
irons, and dishonorable discharge.

Commissioned officer: Reduction of rank in his own grade, or
retention of present number for a specified time, and puf)lxc

reprimand.
Using.Jobscene IRNENAES s ivc e vassns Warrant officer: Deprivation of liberty and dishonorable dis-
£-\abusive language. . . ............. charge.
|| Bnlisted person: Confinement for 30 days, no more than 15 of
which shall be on bread and water, with or without single
irons, forfeiture of pay, and dishonorable discharge.
Violating lawful
order
Violating lawful
regulation

issued by the Secretary,

Refusing obedi-={ ™41, freasury (or thie|

ence to lawful
order
Refusing obedi-
ence to lawful
regulation

}A punishment adequate to the offense and in conformity with
President). i

614. Definition of “superior officer.”—The term *superior officer,”
appearing in the list of offenses in the preceding article and else-
where in this book, shall be held to mean a commissioned officer, a
cadet of the line, a cadet engineer, a warrant officer, a chief petty offi-
cer, or a petty officer, senior in rank or rating to any other person
concerned.
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615. Punishments to be graded.—The table in article 613 prescribes
the maximum limit of punishment for the offenses named, and that
limit is intended for those cases in which the severest punishment
should be awarded. In other cases the punishment should be graded
according to the seriousness of the offense. The final reviewing au-
thority of a minor court case shall remit any part or the whole of
any sentence, the execution of which would, in the opinion of the
surgeon or senior medical officer on board, given in writing, or of a
medical officer of the Public Health Service who is requested to jgive
such opinion, in writing, produce serious injury to the health of the
person sentenced, or to submit the case again, without delay, to the
same or another minor court, which shall have power, upon the tes-
timony already taken, to remit the form of punishment and to as-
sign some other of the authorized punishments in the place thereof.

616. Combined punishment.—A court may impose a punishment com-
posed of one or more of those specified in article 595, provided that
the combined punishments awarded do not exceed the limit of pun-
ishment, prescribed for the offense by article 613 and are in conform-
ity with law.

617. Next inferior rating.—A sentence involving disrating shall be
to the “next inferior rating” (which rating shall be specifically des-
ignated by the court). (See art. 852.)

618. Disrating under special circumstances.—When a person’s current
enlistment contract and record shows that he was promoted to his
present rating from some inferior rating other than the next lower
one in his own branch, the “next inferior rating” shall be the rating
from which he was last advanced, and it shall be so stated in
the record of the court.

619. Place of imprisonment.—The department may designate as the
place of execution of the sentence of a court involving imprison-
ment any prison or penitentiary that receives Federal prisoners.

Parr VIII. Procepurk oN REvVISION,

625. Revision must be before same court.—Upon the receipt of the
record of a Coast Guard court the reviewing authority shall pro-
ceed at once to examine it in order that it may be returned for re-
vision, if such course be necessary, before the dissolution of the court.
If the reviewing authority return the record for revision the letter
returning it must be signed by him, and must be bound in with the
record. Jurisdiction in revision must be affirmatively shown the
same as jurisdiction originally. (See art. 452.) When a court has
been dissolved it ceases to exist and can not be resurrected. Conse-
quently a record can not be returned for revision after the court has
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been dissolved, although the same members constitute the new court
as constituted the old. (See art. 651.)

626. Same: Except in the case of a minor court where the original sen-
tence would injure the health of the accused.—The only case in which a
revision may be had by a court other than the one which sat origi-
nally is where the medical officer certifies that the execution of the
original sentence of a minor court would be seriously injurious to

the health of the accused. In such a case the new court is restricted
in its action to review of the record of the former trial and a rede-

termination of the sentence. No further testimony shall be admitted.

627. Legal quorum required for revision.—Should the reviewing
authority decide to reconvene the court in order to amend or other-
wise remedy a defect or omission in the record, or for a reconsid-
eration of its findings or sentence, which may be done when the facts
warrant (see art. 644), the record shall show that at least three mem-
bers of a general court which originally sat upon the trial and a re-
corder are present. A correction can not be made unless there is a
legal quorum present. So long as this essential be fulfilled it is not
necessary to the legality of the proceedings that all the members pres-
ent at the original trial be present at the reassembling of the court.
In the case of a minor court all of the original members must, of
course, be present except as noted in the preceding article.

628. Recorder on revision.—It is not necessary that the same re-
corder, unless he be a member, officiate on the revision of a case as
took part in the original proceedings. If a new recorder be detailed,
however, the orders of the convening authority, modifying the pre-

‘cept in that respect, shall be read and a copy prefixed to the record

in revision. Also, the order convening the court in revision shall
not be read until after the new recorder has been sworn.

629. No new evidence admissible—When a court is ordered to revise
its proceedings, new evidence shall not be admitted.

630. Record in revision.—During a revision an entirely separate
record shall be kept, to which the order for reassembling must be
prefixed, and which shall itself be prefixed to the record of which
it is a revision. A full entry shall be made of all the proceedings,
verified in the ordinary manner by the signatures of all the members
of the court present and the recorder, and transmitted, as before, to
the reviewing officer for his approval. In the case of a deck court
the record in revision shall be typewritten on thin bond paper uni-
form in size with the deck court form and pasted to same at the top.

631. Clerical errors or omissions, how corrected.—Clerical errors or
omissions in the original record may be amended by the court in
revision without the presence of the accused, but they are not to be
corrected in an informal manner by erasure or interlineation. The
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legal procedure is for the proper officer to reconvene the court, call-
ing its attention in the order for reassembling to the error requiring
correction, and for the court, on reassembling, to decide as to the
correction to be made, and to incorporate it as a part of the record
of proceedings in revision.

63R. Presence of accused.—It is not in general necessary or desirable
that the accused be present at revision. When, however, any pos-
sible injustice may result from his absence, he should be required or
permitted to be present with counsel, if desired. Thus, where the
defect to be corrected consists in an omission properly to set forth
a motion made or an objection taken by the accused, it may be
desirable that he should be present in order that he may be heard as
to the proper form of the proposed correction. But where the error-
consists in the omission of a formal statement only, or a reconsider-
ation of the findings or sentence on the record as it stands is what
is required, the presence of the accused is not in general called for.

633. Findings and sentence revised in closed court.—The court will be
closed during a revision of the findings and sentence.

634. Revision affecting findings and sentence—~Court’s action to be in
handwriting of recorder.—The findings or sentence in revision must be
in the handwriting of the recorder. In a revision of a case the
statement, “ The court does respectfully adhere to its former find-
ings (sentence)” is equivalent to a rewriting of. findings (sentence),
and shall be in the handwriting of the recorder.

The court is forbidden to revise its finding of not guilty of any
specification or its sentence with a view to increasing its severity.
(See art. 644.)

635. Where revision of findings results in acquittal—If the trial orig-
inally resulted in conviction, but on revision in acquittal, the.
acquittal will be announced in open court in accordance with the
procedure given in article 585.

Part IX. AcTION BY REVIEWING A UTHORITY.

638. Sentence not effective until approved.—No sentence of a Coast
Guard court, except that of a deck court, may be carried into execu-
tion until the proceedings, findings, and sentence have been reviewed
and approved by the Secretary of the Treasury as the final review-
ing authority, or by his direction, and no sentence extending to the
dismissal of a commissioned officer shall be carried into effect until
approved by the President. (Section 3, act of May 26, 1906, 34
Stats. 200.) The Secretary of the Treasury, as the final reviewing
authority, has power to remit or mitigate, but not to commute, a
sentence of a Coast Guard court.
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The records of Coast Guard courts shall be filed at Headquarters.

An officer who convenes a deck court, or his successor in office,
shall after careful scrutiny of the record, and of the testimony, if
there be any, note his action on the record, with date and signature.
He shall have power as reviewing authority to remit or mitigate,
but not to commute, any sentence imposed by such court.. Such of-
ficer shall have power to remit any punishment such court may
adjudge, and shall have also authority to remit forfeiture of pay
under the conditions specified in article 12. If he do not conditionally
remit the sentence under said article, he shall draw a line through the
statement on the form relating thereto and initial the same. No
sentence of a deck court shall be carried into effect until it shall have
been so approved or mitigated. (See art. 882.)

When the confirmation of a sentence requiring the approval of
higher authority is necessary the record shall be forwarded to the
next higher reviewing authority by the convening authority with his
approval indorsed theieon.

When the sentence includes confinement on board ship or depriva-
tion of liberty, the date of commencement, unless another date is spe-
cifically stated, is the date of promulgation. If the convicted persom
has been in confinement, or deprived of liberty, for safe-keeping,
pending trial and sentence, for a considerable length of time, the re-
viewing authority may take this into consideration when acting upon
the sentence. The date upon which a sentence becomes effective is
that of the action of the reviewing authority, unless another date is
specified. Tts enforcement commences upon the date of promulga-
tion, unless another date is specified.

639. Execution of dishonorable and bad-conduct discharges.—In view
of the fact that the distinctive insignia of the uniform are badges of
honor, it is directed that in all- cases of bad-conduct and dishonorable
discharges the badges of uniform be removed prior to discharge,
This includes cap ribbons, metal devices, rating badges, specialty
badges, tape and watch marks, chevrons, and service stripes. Men
discharged, except those who have served a term of imprisonment in
a prison on shore, will not be regarded as “ discharged Coast Guard
prisoners” within the meaning of the regulations, providing for al-
lowances to prisoners on discharge.

In sentences involving a dishonorable or a-bad-conduct discharge,
together with loss of pay, the latter should, whenever necessary, be
remitted to such an extent as to leave the discharged man sufficient
money for his immediate needs after his separation from the service.

640. ““ Reviewing authority ” defined—The Secretary of the Treas-
ury, or the Assistant Secretary of the Treasury or the Commandant
of the Coast Guard acting under his direction, and the officer con-
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vening a deck court, shall be the reviewing authority. The record
of a court shall be subject to review by every officer authorized to
convene a court. When, as is the case in minor and deck courts,
such officer is the convening authority, this latter term should, in
order to avoid confusion, be used in referring to him, even while
exercising the functions of a reviewing authority.

641. Power of reviewing anthority.—Every officer authorized to con-
vene a deck court is given the power to remit or mitigate, but not
to commute, its sentence. Every superior reviewing authority has
the same power, and the Secretary of the Treasury has this power
in all deck, minor, and general court cases. When, however, the
convening authority desires neither to approve the record of a court
nor to exercise his power to remit or mitigate, his power is limited
to returning the record to the court for revision and reconsideration
in any features which he may deem to merit it, and, in the event ot
the court’s adherence to its former conclusions, to a disapproval of
the same. It is not in the power of the convening authority to com-
pel a court to reverse its decision upon a motion or plea, or to change
its findings or sentence, when, upon being reconvened by him, it has
declined to modify them, nor either directly or indirectly to enlarge
the measure of punishment imposed by sentence of a court. When
the proceedings, findings, or sentence of a court are illegal the con-
vening authority should set them aside.

In cases where the proceedings must be approved both by the con-
vening authority and higher reviewing authority before the sentence
becomes effective, and where the convening authority has mitigated
the sentence imposed by the court, the action of the higher author-
ity is limited to the sentence as mitigated. Such higher authority
can not disapprove the mitigation of the convening authority and
thus restore the original sentence. . :

The convening authority in his remarks returning a record for
revision should not, in effect, threaten disciplinary action against
the members of the court. It is not within the province of the con-
vening authority to coerce the court to adopt his view.

Reviewing authorities in mitigating or remitting sentences should
not thereby keep an accused guilty of an offense involving moral
turpitude in the service.

A higher reviewing authority, believing that a specification is
fatally defective, should not merely point out the defect in his action,
but should explicitly disapprove the proceedings and findings thereon.

642. Same: Conditionally to remit dishonorable discharges.—/Dishonor-
able discharges, adjudged for first offenses, may at the discretion of
the Secretary of the Treasury be deferred instead of being summarily
executed. It is considered highly desirable, unless in the opinion
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of the reviewing authority such action is not warranted in a par-
ticular case, to defer action on discharges adjudged for first offenses
not of a serious nature. The period during which a discharge is
held in abeyance is a probationary period. Such probationary
period can not extend beyond the current enlistment of the proba-
tioner. (See art. 11.) ,

643. Same: Conditionally to remit other sentences.—Sentences involv-
ing punishments such as confinement on bread and water, extra
police duties, ete., either solely or in connection with loss of pay,
may be conditionally remitted as provided in the preceding section
by the reviewing authority in the same manner as where discharges
are imposed. If the conduct of the man during the probationary
period is satisfactory, the remission will become unconditional at
the expiration of such period; otherwise, the commanding officer
may carry the sentence into execution at any time during the pro-
bationary period.

644. Same: When he is not to return record.—No authority will re-
turn a record of trial to any military tribunal for reconsideration
of () an acquittal; (&) a finding of not guilty of any specification;
or (¢) the sentence originally imposed, with a view to increasing
its severity. No military tribunal in any proceedings on revision
shall reconsider its finding or sentence in any particular in which
a return of the record of trial for such reconsideration is herein
prohibited. (See President’s order to the Army of July 14, 1919.)
In rare cases where reviewing authorities consider that strict ad-
herence to the provisions of this article would result in a miscarriage
of justice they may withhold action and report the circumstances
to the department for action.

645. Effect of disapproval—The disapproval of the findings or sen-
tence of a court by the legal reviewing authority is not a mere ex-
pression of disapprobation, but has the legal effect of entirely nulli-
fying the same. In case of disapproval the accused must be im-
mediately released from arrest. A reviewing 'authority can not
disapprove a sentence and then proceed to mitigate it, or place the
accused on probation, or carry it into effect in any way, for, after
disapproval, there is nothing left to mitigate or carry into effect.

646. Reviewing power vests in office of authority so acting.—The re-
viewing power, as well as the convening power, of a court vests in
the office, not in the person, of the authority so acting. Thus, when
the reviewing power is vested in the convening authority and the
officer who has ordered the court has been relieved or is absent, it
is competent for his successor in office, whether temporary or per-
manent, to act as reviewing authority.

205



SEC. 650. CHAPTER VIL

647. Same: May not be delegated to inferior.—The reviewing author-
ity can not delegate to an inferior or other officer his function as
reviewing authority, nor can he authorize another officer to subscribe
for him his decision and orders on the proceedings. He will sign in
his own hand the action taken by him on the proceedings. His rank
and official position should appear after his signature.

648. Renewmg' authority should not dlsapprove on. account of error
not prejudicial to rights of accused.—The reviewing authority should
properly remark upon the improper admission or rejection of evi-
dence or errors in pleading or procedure, but unless such erroneous
action by the court appears to him to have operated to the substantial
injury of the accused he should not disapprove the proceedings. The
effect of the erroneous action of the court should be weighed by him
in the light of all the facts as shown by the record, and, if it appear
to him that the court was materially influenced in its findings or
sentence by its erroneous action, he should disapprove the findings
and sentence, in whole or in part, as circumstances may require. The
reviewing authority should not attempt to weigh the evidence, re-
membering that this depends largely on manner of testifying and
that the court is better able to decide on this than he is. If, how-
ever, the recorded evidence is insufficient to establish a prima facie
case, the reviewing authority may. properly dlsapprove a conviction
on this ground.

649, Mitigation of sentences.—The power to commute sentences—that
is, to change the nature of the punishment—is vested in the President
alone. Thus a reviewing authority can not reduce the.period of con-
finement adjudged and direct that the accused “suffer all other
accessories of said sentence,” when the accused was not sentenced by
the court to suffer all the other accessories of said sentence, the nature
of the punishment being. thereby changed.

But, as. a sentence of dismissal includes a loss of all numbers it
may be mitigated to suspension or loss of certain numbers; and as a
sentence of dismissal or discharge includes loss:of all pay it may be
mitigated to loss: of :certain pay, and a more derogatory discharge
may be mitigated to one less so; for example, a dishonorable dis-
charge may properly be mitigated to-a bad conduct discharge.

650. Sentences in exceéss of limitation of punishment.—Where a sen-
tence in excess of the limitations of punishment prescribed by the
Secretary .of the Treasury in time of peace (see art.'608 et seq.) is
adjudged, and the same is divisible, such part as is legal may be'ap-
pnovsd and éxecuted. . Where a sentence of & minor court or a deck
court is illegal as involving parts of two or more of the puuish-
ments they are authorized to impose, or as being in excess of the
limit fixed by law, the reviewing authority may approve a part of
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the sentence adjudged, set aside the rest, and execute the legal sen-
tence remaining.

651. Superior authority may return record for revision, provided court
has not been dissolved.—The court can not, after it has once duly com-
pleted and forwarded the record, recall it for modification, nor can
the convening authority, after he has acted upon the record and
forwarded it. But a superior authority, required by law to review
the proceedings, may return the record to the convening authority,
requesting that the court be reconvened, provided it has not been
dissolved, to reconsider the record in some particular. This may not
be done, however, in contravention of the President’s order set forth
in article 644.

652. Suspension of sentence.—A reviewing authority may, if the sen-
tence do not involve dismissal, suspend the execution of the sentence,
in whole or in part, and may restore the person under sentence to
duty during such suspension. A sentence, or any part thereof,
which has been so suspended may be remitted, in whole or in part,
conditionally. Such remission should empower the commanding
officer of the person sentenced, in his discretion, for cause, to vacate
the order of suspension at any time and order the execution of the
sentence or the suspended part thereof.. In any case where the com-
manding officer of a person sentenced is given power to vacate a sus-
pension of such sentence he should be directed, in case he does so
vacate it, to make full report to Coast Guard Headquarters of the
reason therefor.

653. Dissolution of court.—A court is dissolved by the order of the
authority who convened it. Such order may be oral. When so dis-
solved the court can not legally be reconvened. (See arts. 625 and
651.)

Partr X. Rrcorp or ProceepinGs.

(Many of the provisions of Part X do not apply to a deck court.
The record of a deck court shall in all cases be made on the form
furnished by Headquarters.)

658. Records of proceedings.—IEvery court will keep an accurate rec-
ord of its proceedings. (See art. 539.) The record of proceedings
in each case tried shall set forth the nmames of the members of the
court who were present during the trial; that the accused was fur-
nished a copy of the charges and specifications against him; that
the precept was read aloud in the presence of the accused; that he
was afforded an opportunity to challenge members; and that the
members, recorder, reporter, interpreter, and witnesses were duly
sworn. It shall further show the arraignment, preliminary motions,
pleas, objections, and grounds therefor, all testimony and docu-
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mentary evidence received, decisions and orders of the court, ad-
journments, statement and closmg arguments, findings, and sentence
or ‘aequittal ; in short, the entire proceedings 6f the court which are
necéssary to a complete understanding by the reviewing authonty
of the whole case and every incident materidl thereto. Oral argu-
ments upon’ the admissibility of evidence and upon 1nterlocut01y
proceedings shall not be recorded. (See art. 562.)

FEach' case is thus made complete in itself and the record continu-
ous.” When all the cases laid before the court have beenfinished
and' severally authenticated and forwarded, the president shall,
unless otherwise dirécted by the convening authority, inform the
said authority that all business before the court has been completed
and the- court shall ad]ourn to awalt the actlon of the convening
aithority. - '

659. Same: To be typewntten —-Except under extraordmary and un-
usual conditions of’ serv1ce, records of all courts and boards shall be
typewritten.

:660. Same: How made up and bound.—The record shall be typewrit-
“tén on paper 8 by 104 inches in size. But one side of the paper shall
be used, leaving a margin of 1 inch on the left, one-half inch on
the nght and 2} inches at the top of each leaf. Each page shall be
ntimbered in the middle of the margin at the lower edge. In making
up the record it sometimes happens that the pages are not numbered
consecutively, as, for example, where a page is inserted and num-
bered 78-a, 8603, etc. Where this occurs a notation shall bé placed
at the bottom' of the precedmg page calling attention to’ thls fact,
as, for example, “ next page numbered 73-a,” or “ next page num-
beted 3604,” etc.  When the conditions mentioned in the preceding
paragraph render it necessary that the record be written in long-
hand, the same size paper (8 by 104 inches) shall be used and, as
in the case.of the typewritten record, but one side of the paper shall
be used ; the penmanship must be clear and legible and the record
free from erasure or interlineation, except as authorized in the fol-
lowing articles. Before the record is forwarded to the convening
authority all pages, documents, and exhibits must be. ,securely bound
together by through fasteners at the, top margin, and care shall
Ye taken to see that the fasteners are through each page, document,
sud: exhibit. . Where the record is long it should be bound in vol-
umes, each havmg a proper, cover sheet, and marked near the lower
margin, * Vol. L” ete. Should the eXlllbltS be objects that do not
permit..of being secured in the manner indicated, they shall be
otherwise attached to the record so as to prevent the: p0ss1b111ty of
loss, or,;if necessary, forwarded under separate cover.
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661. Cover sheets.—A néat cover sheet shall be prefixed to the whole
record, following the standard forms given under the procedure of
the various courts and boards. At the end of the record, following
all appended documents, there shall be attached a heavy blank sheet
to act as a protection to the record. The date on the front cover
sheet shall be the date when the court or board first convenes for the
case in question.

662. Questions numbered.—The questions asked each witness shall be
riumbered consecutively throughout the examination. If the ex-
amination is interrupted by recess or adjournment and is resumed
when the court reassembles or reconvenes, the numbering shall be
continued. TIf, however, the first examination of the witness is com-
pleted, and later in the trial he is recalled, the numbering of the
questions asked on this later examination shall begin anew.

663. Questions and answers paragraphed.—Each question and answer
of a witness shall begin a new paragraph.

664. Recess or adjournment.—When the business of the court is sus-
pended from one day to the next, or for a longer period, the record
shall show that the court adjourned until the time agreed upon;
but when the period of suspension of business is from one part of
4 day to another part of the same day, the record shall show that
a recess was taken for the time mentioned. A general court shall
sit from day to day, Sundays excepted, unless temporarily adjourned
by the authority which convened it. A minor court shall also ob-
serve these provisions.

665, Reading of record.—In reading the record of the previous day
upon the opening of the court on each successive day the salient
features of the proceedings only need be read; it is not necessary at
this time to read the testimony recorded. The ruling of the court on
questions submitted for decision should be read. Before the trial
is finished the record up to that point must have been approved.

666. Presence of accused during subsequent reading of record.—If the
court adjourn after arriving at a finding and sentence (or acquittal)
to meet the next day for the purpose of verifying the vecord, the
record of proceedings of the succeeding day should distinetly show
that the accused was present during the reading of o much thereof
as referred to the proceedings in open court, that he then withdrew,
and that the court was cleared, the recorder remaining, whereupon
that part of the record which pertained to the proceedings in closed
court was read.

667. Order in which documents are prefixed or appended.—In making
up records documents modifying or relating to the precept and to the
charges and specifications are prefixed immediately following the
precept or the charges and specifications as the case may be. Docu-
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‘ments relating to occurrences during the procedure are appended
immediately following the record of the trial in the order in which
they occur. Exhibits are appended after these latter documents in
the order in which they were introduced into evidence.

668. Numbering and marking of pages and documents.—All docu-
ments other than instruments of evidence shall be marked with
capital letters, as “ A,” “B,” “C”; instruments of evidence shall be
marked “ Exhibit 1,” “ Exhibit 2,” etc. When a single document or
instrument of evidence is more than one page in length, each page
thereof must be marked, for example “ A (1),” “ A (2),” etc., “ Exhibit
1 (1),” “Exhibit 1 (2),” etc. (An instrument of evidence is some-
thing tending to prove or disprove the issues; that is to say, the guilt
of the accused. See art. 221.) All such marks must be boldly and
distinctly made and placed in the lower right-hand corner of the
page or sheet. All copies of documents which may be appended to
the record shall be certified “ A true copy ” by the recorder.

When an officer certifies over his signature that a document is a
true copy of some other writing, it should be an exact copy. of said
other writing, and not a summary of the substance thereof. =

669. Modifications of precept.—The modifications of the prece-pt, or
convening order, are those which are signed and issued by the conven-
ing authority, and they must not be confused with the personal
individual orders to officers to perform duty on the court or board,
which are issued separately by the Commandant of the Coast Guard,
or convening authority, as the case may be. These modifications of
the precept must appear immediately after it as a part of every record
where changes have been made in the composition of the membership.
These, of course, are not instruments of evidence and are marked
“B” “C” etc '

670. In case of absence of members—In the case of absence of a
member on leave or duty authorized by proper authority, with the
knowledge and approval of the convening authority, a copy of the
order permitting or directing the absence must be made a part of the
record followmg immediately after the precept and its modifications.
Similarly in case of unauthorized absence, the statement of the
absent member with regard to his absence must appear in the same
place.

671, Medical certificate required.—Whenever any person is sentenced
for a period exce.edmg 10 days to confinement on diminished rations
or on bread and water, there must appear on the record of proceed-
ings the certificate of the senior medical officer under the immediate
jurisdiction of the convening authority, or of a medical officer of the
Public Health Service, to the effect that such. sentence will not be
seriously injurious to the health of the prisoner. (See art. 626.).
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672. Manner in which corrections are made.—If corrections should .
be necessary they shall, where made, be initialed by the recorder.
An undue number of corrections, or a lack of neatness in making
them, will be sufficient cause for returning a record for rewriting.

673. When a witness corrects his testimony. (See art. 409).—The
following instructions will be observed whenever a witness corrects
or amends his testimony :

(a) In every case the original testimony must remain in the
record as originally given. :

(6) Inclose in parentheses, in red ink, that portion of the original
testimony that has been corrected or amended by the witness.

(¢) In the left-hand margin of the record, opposite the original
testimony—inclosed in parentheses, as directed in s—enter, in red
ink, a note referring to the page of the record where the corrections
to testimony is to be found. For example, “See correction, Page
—.7 Or,

() Where corrections are short, inclose the original testimony in
parentheses—as directed in b—and enter the correction, in red
ink, close to the original testimony which it corrects.

(e) Typographical corrections in testimony will be made in red
ink and initialed by the recorder.

674. Index for lengthy cases.—If a court record or that of a board
of inquiry or board exceeds 20 pages in length, it shall be preceded
by an index showing upon what page each step of the trial (investi-
gation) and of the examination of the several witnesses, designating
them by name, may be found; also, in case a witness corrects his
testimony the index shall show the pages where such correction may
be found. There shall also be an index of exhibits offered and re-
cieved in evidence, giving a brief description of the document, etc.,
and at what page of the record it was admitted in evidence. (See
art. 702.)

675. Readings of papers.—Where the record states that a paper, doc-
ument, or testimony was read, it is to be understood that it was read
aloud.

676. Completion of record.—A fter the proceedings and sentence, with
the recommendation to clemency, if any, have been signed, the action
of the court, whether an adjournment or the taking up of a new case,
shall be recorded; after this entry has been authenticated by the
signatures of the president and the recorder, the record is com-
pleted.

677. Final disposition of records.—The records of proceedings of all
courts shall be forwarded direct to the Commandant, U. S. Coast
Guard, by the rveviewing authority, after acting thereon, or, in the
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case of general courts convened by the Secretary of the Treasuly,
by the presiding officer of such courts. :

678. Letters of transmittal not required.—Letters of tr ansmlttal are
not required in forwarding to Headquarters records of proceedings
of courts and hoards.

679. Action to be taken in case of loss of record.—When, prior to ac-
tion by the reviewing authority, a record of trial by a Coast Guard
court is lost or destroyed, a new record of trial in the case will, if
practicable, be prepared and will become the record of trial in the
case. Such new record will, however, only be prepared when the
extant original notes or other sources are such as to enable the prep-
aration of a complete and accurate record of the case. In any case
of the loss of a record of trial by a Coast Guard court the convening
authority will be fully informed as to the facts and as to the action,
if any, taken.

In case the stenographic notes or other report of the trial be lost
before the record has been written up, the record shall be prepared
so as to show that the interests of all parties to the trial have been
safeguarded, who wer