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Under 46 U.S. Code§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

U.S. Coast Guard Marine Casualty Board ICO loss of MARY B II
held in Newport, Oregon
on 13 May 2019
WITNESS: CLINT FUNDERBURG
[The hearing was called to order at 8:00 a.m., 13 May 2019.]
CDR KAREN DENNY (LIO): It is Monday, 8:00 a.m., May 13th, 2019,
and this hearing will come to order.

Good morning, ladies and gentlemen. My name is Karen--
Commander Karen Denny, United States Coast Guard, and I'm the
executive officer at Coast Guard Marine Safety Unit, Portland,
Oregon. I'm the lead investigating officer for the Thirteenth
Coast Guard District's formal investigation into the events
leading to the loss of the fishing vessel MARY B II and the loss
of three lives, and I am presiding officer over these
proceedings.

The Commander of the Thirteenth Coast Guard District, Rear
Admiral Throop, has convened this investigation under the
authority of Title 46, United States Code Section 6301, and Title
46, Code of Federal Regulations, Part 4, to investigate the
circumstances surrounding the sinking of the fishing vessel MARY
B II with the loss of three lives on January 8th, 2019 while
attempting to cross the Yagquina Bay Bar and enter the port of

Newport, Oregon during the hours of darkness.
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We will conduct the investigation under the rules of Title
46, Code of Federal Regulations, Part 4.

Other than myself, the members of this formal investigation
include Lieutenant Theresa Bigay, assistant investigating
officer, and Lieutenant Commander Michelle Foster, technical
advisor. The legal counsel for this board is Lieutenant Colin
Fogarty. The recorder is Lieutenant Luke Woods.

Upon completion of the investigation, this formal
investigation will submit its reports of findings, conclusions
and recommendations to the Commander, Thirteenth Coast Guard
District.

I would like to request the cooperation of all persons
present to minimize any disruptive influence on the proceedings
in general and on the witnesses in particular. Witnesses are
appearing before the investigation to provide valuable
information that will assist this investigation. We request that
all members of the public be courteous to the witnesses and
respect their right to privacy. I ask that you silence all cell
phones at this time and please exit the hearing room to make or
receive phone calls. With the exception of one pool camera,
photography, including television cameras, will only be permitted
during this opening statement and during recess periods. The

members of the press are welcome, and an area has been set aside
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for their use during these proceedings. The news media may
question witnesses concerning testimony they have given after I
have released them from these proceedings. I ask that any such
interviews be conclu--conducted outside of this room.

The investigation will determine, as closely as possible,
the factors that contributed to the--to the incident so that
proper recommendations for the prevention of similar casualties
may be made, whether there is evidence of any act of misconduct,
inattention to duty, negligence or willful violation of law on
the part of any licensed or certificated individual that may have
contributed to the casualty, and whether there is evidence that
any Coast Guard personnel or any representative or employee of
any other government agency or any other person caused or
contributed to the casualty.

This hearing will focus on the circumstances surrounding the
loss of the commercial fishing vessel MARY B II and the three
crew members. The hearing will explore the regulatory
requirements for a vessel such as the MARY B II, the material
condition of the MARY B II, human factors such as crew
experience, fatigue, impairment, decision making and bridge
resource management. We will examine the condition of the
waterway and the Coast Guard's activities related to the

accident, such as Aids to Navigation and regulated navigation
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areas.

The Coast Guard has designated parties in interest in this
investigation. In Coast Guard marine casualty investigations, a
party in interest is an individual, organization or other entity
that, under existing evidence or because of his or her position,
may be responsible for or contributed to the casualty. The per--
the party in interest may also be an individual, organization or
other entity having a direct interest in the investigation and
demonstrating the potential for contributing significantly to the
completeness of the investigation or otherwise enhancing the
safety of life and property at sea through participation as a
party in interest. All parties in interest have the statutory
right to employ counsel to represent them, to cross-examine
witnesses, and to have witnesses called on their behalf.
Witnesses who are not designated as party in interest may be--may
be assisted by counsel for the purpose of advising them
concerning their rights; however, such counsel are not permitted
to examine or cross-examine other witnesses or otherwise
participate in this investigation.

I will now read the names of the parties in interest whom I
previously designated as a party in interest. I have designated
the MARY B II LLC, owner of the MARY B II, as a party in

interest. Mr. Chris Reilly is the legal counsel for MARY B II
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LLC, and I ask that counsel announce their appearance on behalf
of their client. Mr. Reilly?

MR. CHRIS REILLY (PIIC): Thank you, Commander. Chris Reilly
from Nicoll, Black & Feig here on behalf of the fishing vessel
MARY B II LLC, party in interest.

LIO: Thank you. The formal investigation will place all
witnesses under oath. When testifying under oath, a witness is
subject to the federal laws and penalties for perjury and making
false statements under Title 18, United States Code Section 1001.
Penalties include a fine up to $250,000 or imprisonment up to 5
years, or both.

The sources of information into which this investigation
will ingquire are many and varied. Since the date of the casualty
the Coast Guard has conducted substantial evidence collection
activities, and some of that previously collected evidence will
be considered during these proceedings. The Coast Guard has
compiled a list of 62 exhibits of various types, and a list of
the exhibits, along with the title and type of exhibit, will be
posted publicly after being compiled at the conclusion of this
hearing.

Should any person have or believe that he or she has
information not brought forth but which might be of direct

significance, that person is urged to bring that information to
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my attention by e-mailing accidentinfoluscg.mil. During the
hearing you may also e-mail the investigation directly at
MARYBII.uscglgmail.com. And this e-mail address will be
monitored continuously for any comments during the hearing. The
hearing will also be live-streamed on livestream.com/uscg
investigations for that stream.

The members of the Coast Guard investigation--members of the
Coast Guard investigation team will now take the oath. The
recorder, Lieutenant Woods, has previously been sworn in.

LT WOODS (REC): Do you--state your names [board members did as
directed] swear that you will faithfully perform all the duties
incumbent upon you as a member of this formal investigation and
that you will examine and inquire into the matter now before you
without partiality, so help you God?

[All board members affirmed.]

LIO: This concludes the opening statement. At this time I'd
like to ask for everyone present to stand for a moment of silence
in respect to those persons who have been lost at sea as a result
of this casualty.

[Moment of silence was observed.]

LIO: Thank you. Please be seated.

[All did as directed.]

LIO: We will now call our first witness of the--actually, belay
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my last. We're going to do an overview presentation. Ladies and
gentlemen, the following is an overview of the background factual
investigation associated with the loss of the commercial
fishing--MARY B II--commercial fishing vessel MARY B II and the
vessel's crew at the entrance of the Yaquina Bay Bar in Oregon on
the night of January 8th, 2019. Advance the slide.

This is a photograph of the fishing vessel MARY B II before
it changed ownership. The previous name of the vessel was the
BESS CHET. Advance the slide.

The vessel--vessel particulars for the fishing vessel MARY B
IT are above. The official number was 27604, and the vessel was
registered in the United States as a commercial fishing vessel,
displacement-hulled for nearcoastal fishery. The 23-gross-ton,
15-net-ton vessel was built in 1957. The principal dimensions of
the vessel were 41 feet, 7 inches in length with a beam or width
of 13.4 feet and a depth of 7.1 feet. The draft could vary due
to loading up of fuel, catch, water or other variables. The
vessel was of wood construction, while the top sides were
fiberglass over wood. The vessel was propelled by a single 32-
inch five-bladed propellor, and the engine was a single engine of
approximately 160 horsepower. The vessel had two fuel tanks,
each with a 200-gallon capacity. Next.

There were three persons aboard at the time of the accident:
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the captain or operator and two crew persons. Next.

Postmortem toxicology tests were conducted and the results
were as follows: Captain Steve Biernacki, alcohol/ethanol 0.033
grams per deciliter with no acetone detected. There was
methamphetamine--methamphetamine detected at 0.17 milligrams per
liter--I'm sorry, amphetamine and methamphetamine at 0.50
milligrams per liter. Crew member James Lacey had neither
alcohol and ethanol or acetone detected, but cannabinoids were
detected. And for crew member Josh Porter, there was neither
alcohol and ethanol or acetone detected, nor did the toxi--
toxicological examination show any presence of controlled
substances--substances or other common pharmaceuticals. Next
slide.

The weather from the bar condition report was at 8:58 p.m.
Pacific Standard Time on January 8th, 2019--indicated that the
swells near the Yaquina Bay bar jetty tips were 12 to 14 feet
with occasional 16-foot swells, with visibility of 6 nautical
miles and winds east-southeast at 10 to 13 knots. The bar was
restricted to all recreational and uninspected passenger vessels.
Next slide.

These vessels pictured on the slide were operating offshore
from the entrance of the Yaguina Bay bar and returned to port

before the fishing vessel MARY B II, again in transit under the
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Coast Guard escort. Next slide.

This slide contains examples of tools that the Coast Guard
uses to warn mariners about the unique conditions of the Yaquina
Bay bar. This includes signage, warning signals and other safety
information in printed form. Next slide.

This slide displays the Coast Guard's vessels and aircraft
that participated in the escort and eventual search and rescue
activities on the late afternoon and evening of January 8th,
2019. They include a 52-foot motor lifeboat called the VICTORY
and a 47-foot motor lifeboat with the hull number 47266, and a
Coast Guard helicopter designated as the HH65 Dolphin. Next
slide.

This is a portion of the nautical chart 18581 showing the
location of the accident, which 1is circled, and the location of
the waterway on an insert--on an inset map of the United States
in the lower left-hand corner of the slide. ©Next slide.

A fur--a further look at the portions of nautical chart
18581 showing the channel and jetties at Yaquina Bay Bar and the
approximate positions of the Coast Guard VICTORY and the Coast
Guard 47266, as well as its spotter, which is CG Mobile 1,
evaluating bar conditions and providing information to the Coast
Guard team. Advance the slide.

This slide shows the details of the location of the wvessel
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wreckage and photo of the right side--on the right side of the
slide showing the cabin and some decking from the vessel on the
beach the morning of January 9th, 2019. Next slide.

At this time--at this time we're going to make this exhibit,
Exhibit Coast Guard 001, available to the media and we're going
to put it up on the newsroom. And at this time we're going to
take a 5-minute recess. It is 0815, for the record, and we're
taking a 5-minute recess. Please be back at 8:20.

[The hearing recessed at 8:15 a.m., 13 May 2019.]
[The hearing was called to order at 8:20 a.m., 13 May 2019.]
LIO: It is 8:20 a.m. and we are going back on the record. We'll
go ahead and hear from our witness and we'll now hear testimony
from Mr. Clint Funderburg, the previous owner of the MARY B ITI.
Mr. Funderburg, please come forward and--to the witness table and
Lieutenant Woods will administer your oath and ask you some
preliminary questions.
CLINTON R. FUNDERBURG was sworn and testified as follows:

DIRECT EXAMINATION
Questions by the recorder:
Q. Please state and spell your full name.
A. Clinton Robert Funderburg, C-l-i-n-t-o-n, R-o-b-e-r-t,
F-u-n-d-e-r-b-u-r-g.

LIO: Mr. Funderburg, sorry, I know it's a little, like, awkward,

10
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but your mic--I think it's right now set to maybe "push to talk".
So for the benefit of everybody else---

WIT: Okay.

LIO: Actually could we have somebody set it--help it so that
it's just a hot mic. Thank you.

Q. Please state your current employment and position.

A. Commercial fisherman, owner of fishing vessels.

Q. Can you state any education or training related to your
profession.

A. None.

Q. Do you have any professional licenses or certificates related
to your profession?

A. No.

REC: At this time Lieutenant Bigay will begin her line of
questioning.

LT THERESA BIGAY (AIO): Good morning, Mr. Funderburg. Thank you
for appearing today at this hearing. If you need to take a break
at any moment, please let me know. All of my questions are going
to be regarding the period of time before the accident unless I
specifically state otherwise. In front of you there is a laser
pointer in case you need to point at an exhibit to answer a
question today. If and when you do that, for the benefit of the

public, I would ask you to point at the screen directly behind

11
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me. Right now I would like to follow up on some of the questions
that Lieutenant Woods asked.

Questions by the assistant investigating officer:

Q. How long have you been fishing in a commercial capacity?

A. Thirty-four years.

Q. Can you describe your experience operating commercial fishing
vessels in terms of how long and what type of fisheries?

A. Multiple fisheries all around the Pacific, north and south.
I'm from around here, started fishing here around age 12 and I've
fished my whole life. Yeah, extensive experience up and down the
West Coast and Pacific islands and all the countries around the
Pacific Rim.

Q. Does one of those fisheries include the Dungeness crab----

A. It does.

Q. How long have you worked out of the Yagquina Bay area in
Newport?

A. On and off for the 34 years.

Q. And you mentioned earlier you do not have a merchant's
mariner credential; is that correct?

A. Correct.

Q. Is that a requirement for the type of commercial fishing
vessel operations that you're involved with?

A. No, it is not.

12
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Q. Have you ever held any other type of certification in terms
of a state license or anything like that?

A. No, I have not.

Q. You alluded to this, but I will ask you. Do you currently
own or operate any fishing vessels?

A. Yes, I do.

Q. What type of fishery?

A. One here is a Dungeness crab fishing vessel and another
vessel in San Diego long lining for tuna.

Q. The one here, you--you run it out of the Newport area?

A. Yes, In do.

Q. Mr. Funderburg, I would now like to discuss your association
with the MARY B II. The MARY B II, previously called the BESS
CHET, was owned by you, correct?

A. Correct.

Q. How long did you own the vessel for?

A. Two years, I believe.

Q. Was it purchased for a specific type of fishery?

A. Yes, to fish Dungeness crab.

Q. That's how it was employed for the duration of your
ownership?

A. Yes, and previous to my ownership. It has a long history as

a crab fishing vessel.

13
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Q. All that time out of the Newport area?

A. The Oregon coast area, several ports.

Q. Did you have a chart plotter on board with an automatic
identification system or AIS tied to the plotter?

A. No. Chart plotter, yes, no AIS.

Q. Just to clarify, eventually you--you sold the vessel. During
the sale the vessel did not have a chart plotter that had AIS.
A. Correct.

Q. Did you have insurance on the vessel, sir?

A. Yes.

Q. Is that a requirement for the type of fishery that you were
doing?

A. I believe it is. We always carry it.

Q. Do you recall with which company you had the vessel insured?
A. Yes, John McKnight's insurance company, local insurance
broker.

Q. Sir, turning now to your operation of the vessel while under
your ownership, about how many times did you cross the Yaquina
Bay bar as the operator of the BESS CHET?

A. I would have to say probably close to, I don't know, 70, 80
times while I owned the vessel.

Q. Now, over the period you owned the BESS CHET, do you think

the vessel had sufficient power for the challenges of winter bar

14
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conditions at the Yaquina Bay entrance bar?

A. Yes, under normal conditions for crossing the bar, yes, it
was powered accordingly.

Q. While operating the vessel under adverse weather conditions,
as you approached the jetties, what speed would you want to be
making as you're operating?

A. That's a hard question to answer. It would depend on the
conditions. They vary greatly when you're crossing the bar under
adverse conditions.

Q. Can you expand on that in terms of that variability?

A. When you're coming in under large swell conditions, you're
timing the waves and series of sets and so at times you may slack
off to almost an idle, 2 knots or something, waiting and jogging
around, and then when you have a chance to go, you would go
pretty much as fast as you usually can in between those series.
And at that point the vessel could do around 7, 7% knots.

Q. Sir, the BESS CHET had concrete ballast. Can you briefly
explain why--and how this affects the vessel's stability?

A. 1It's a common practice in the older wood vessels. It puts
more weight down low, lowers your center of gravity.

Q. And that impacts stability in what way, sir?

A. Increases the stability.

Q. Along those same lines, can you describe what it was like to

15
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operate that vessel in terms of stability and maneuverability of
the vessel.

A. It was a good sea boat, yeah. It was very stable. So--and
it has a long history of crab fishing and fishing fairly
aggressively for a vessel of its size, and a good history of
coming and going across conditions fit for that vessel. I always
felt very secure running the vessel.

Q. Thank you, sir. Could you please describe in general terms
the type of maintenance that the vessel required to remain
operationally ready while you owned it.

A. We've always performed all the general maintenance required
on machinery and on the vessel itself. We would do annual haul-
outs, inspect it for any damage or bad spots or anything in the
vessel, repairs needed, you know, new paint, check the shafts and
propellor, all that, on an annual basis.

Q. The BESS CHET while you owned it, the MARY B II, was a wood
hull fishing vessel built in the late 50s. Did you ever
experience any leaks?

A. At times it could seep a small amount of water, you know, as
a wood boat will as they dry up, until they get used and swell up
again from the water, but not an excessive amount.

Q. You mention not an excessive amount. Can--can you elaborate

on the frequency, then, just to paint a picture?

16
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A. Wood boats typically leak a small amount, you know. I--1I
couldn't put it in exact gallons per hour or anything, but
there's a small amount in a standard--you know, you have an
automatic bilge pump to pump that out as small leakage occurs.
Q. And you said that's typical of----

A. Yes.

Q. ----this type of vessel.

A. In my experience, yes.

Q. And in your experience what sort of preventive maintenance
did you have to undergo to manage these leaks?

A. During yearly haul-outs and inspections, you check all the
packing that's in between the wood and stuff, make sure it's all
in good shape. If any isn't, it's leaking around there
excessively, you pull it and repair it and---

Q. During those--those haul-outs, did you ever complete an
inspection that included the internal components looking
specifically for rot or decay?

A. Yes.

AIO: Lieutenant Woods, I would like to display Exhibit--Coast
Guard Exhibit 003, specifically page 2 of it.

Q. Mr. Funderburg, I'm going to turn your attention to this
exhibit. It's a--it's the second page of Yagquina Bay bar safety

handout. I'm going to ask you a question about it. I may need

17
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to point to it.

AIO: TIs there any possible way we can zoom into--area of the
buoy 3.

Q. Mr. Funderburg, are you familiar with buoy 37

A. Yes, I am.

Q. Do you--were you--would you be able to locate it in this
image? Do you need me to point to it with a laser pointer?

A. Yeah, I can see it, know where it is.

Q. Using your laser pointer, would you mind pointing at the
screen right behind me.

REC: It's the red button on that contraption, sir.

WIT: Right around there.

AIO: Absolutely. Thank you, sir.

Q. Buoy 3--number 3 was not on station during the 2019 Dungeness
crab season. In your opinion, does not having buoy 3 on station
affect the safe navigation as a vessel prepares to enter the bar?
A. Yes, it is very advantageous to have it on location. It
helps you pinpoint your position relative to the bar as you get
closer.

Q. Is there anything else regarding buoy 3 that you feel is

important?
A. No.
Q. Sir, are you familiar with the shallower water area in front

18
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of the Embarcadero in the Newport Harbor?

A. Yes, I am.

Q. Can you talk about what your concerns would be if you
suddenly grounded the vessel in the area of the--that area of
Newport Harbor, given the age of the vessel and the wood hull
construction.

A. It would--you would be concerned and want to inspect for any
new excessive leaks or change in the shape of the wood in the
hull afterwards, I would think.

Q. You say you would want to inspect.

A. Yes.

Q. Can you elaborate a little bit on that? Would you haul it
out or---

A. I would probably inspect from in--internally. You can access
most of the hull internally and monitor for any water leaks or
anything that are happening at that point, and if you seen [sic]
anything of that nature, you would haul out, in my opinion and
experience.

Q. Thank you, sir. Do you think--can you talk about any
possible damage to propellors or the rudders that such an
incident would cause.

A. It would depend on the nature of the grounding. Hard to

speculate.
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Q. I'll follow up by asking could it affect or possibly damage?
A. Potentially, vyes.

AIO: Lieutenant Woods, would you please display Coast Guard
Exhibit 005, page 1. If we could possibly zoom into that top
area. Appreciate that.

Q. Mr. Funderburg, there will be testimony that two of the crew
called a commercial diver on the accident date to arrange for a
dive because the crew said that they had a line, either the
propellor or the rudder. While you owned the wvessel, did you
ever experience a line in the propellor?

A. Yes. 1It's common amongst crab fishing boats.

Q. And how did it affect the vessel operation in terms of its
maneuverability and propulsion?

A. In my experience with it, it did not affect it any. It was a
small amount of line. You know, we always cut it out because it

can damage other things, of course, as soon as we returned to

port----

Q. Uh-huh.

A. -—--—--but myself, I never had one that disabled the wvessel, but
it is possible. Depends on the amount of line that you wrap up

on the propellor.
Q. In your experience, would you attempt to come into Yaquina

Bay bar with deterioration--deteriorating bar conditions under
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either daylight or darkness with a potential line in the running
gear?

A. Not if I felt it hampered the ability of the vessel in any
way.

Q. In that situation can you talk about what your concerns would
be.

A. Maneuverability or loss of speed or loss of propulsion all
together.

Q. During winter conditions like the MARY B II encountered on
the day of the accident, do you give any consideration to keeping
the water and fuel tanks full to reduce the effects of sloshing,
which is also called free surface effect?

A. Yes, we do, anytime we go to sea. In that vessel we, as a
general rule, kept the fuel tanks pressed and full at all times,
because that's also ballast and increases your stability. In the
crab tank we would have lower than half full, which is your more
stable position with it if there was very adverse conditions, and
not have the tank completely full.

Q. Sir, I'm going to ask a question specifically regarding
Dungeness crab fishing in your experience. If a vessel such as
the MARY B is returning to port on the third day of pulling pots,
would the vessel have crab pots on deck or only catch in the

holds?
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A. Yes, only catch on board would be more common at that time of
year.

Q. Okay. And just for information, what would be the maximum
number of crab pots that you put on a vessel such as the MARY B
IT?

A. That vessel with the crab tank and during fishing operations,
we would max out at about 40 pots that we were comfortable
moving.

Q. Does that--would that change if weather forecast included
strong winds or---

A. Oh, yes. We--we do not--if there's very adverse weather
conditions, we do not tend to put pots on deck.

Q. On average, how much does a crab pot weight and, if there's a
range, would you please elaborate.

A. On average, 130 pounds, but as the crab pots get older, some
of the metal can deteriorate and they can get down to as low as
70 pounds.

Q. Sir, we'll--one second.

AIO: Lieutenant Woods, would you--would you mind zooming out on
that exhibit. Thank you.

Q. Mr. Funderburg, can you describe the equipment associated
with the outriggers on each side of the vessel, and if you need

to, use the pointer--you can do that. And how is this equipment
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used?

A. The outriggers that are on the vessel in the picture are not
used for crab fishing. They are used in the salmon fisheries and
the albacore tuna fisheries. We would not--personally, we never
had them on the vessel during crab season. We would take them
off to increase the stability of the vessel and create more
weight up higher.

Q. So for Dungeness crab specifically, the purpose is?

A. There's no purpose for Dungeness crab fishing.

Q. Sir, Coast Guard witnesses state that one of the outriggers
on the MARY B II was deployed as the vessel prepared to cross the
bar in 14-to-16-foot seas. Further testimony will indicate that
one of the stabilization devices, sometimes called the bird, was
out of the water. 1Is that typical?

A. Yes, that's when we normally take them off. It's problematic
to run the stability--the birds during crab season because
there's lot of pots and gear in the water and it's easy to bow
them. So--but it's not uncommon for some guys to attempt to run
their stability birds and--you know, during crab season. Some
guys do attempt to run them.

Q. Okay. And so to be clear, as a vessel is preparing to enter
the bar with one outrigger out or deployed, that would be

typical.
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A. Not on my vessels. I--I have seen it before, but personally,
we've never operated that way.

Q. Can I ask why?

A. Like I said, I usually remove the outriggers for Dungeness
crab fishing.

Q. In your experience, what is the normal best practice on
outrigger position during transit into the bar and if that's just
not to have them at all?

A. Best is not to have them at all or to have them out. You
decrease stability when they are up in the rigging. It raises
the center of gravity.

Q. To clarify, both at the same time, you mean?

A. Yes.

Q. Sir, I would like now to shift focus to your eventual sale of
the BESS CHET. Can you talk about your decision to sell it?

A. We had made the decision to upgrade into a larger vessel.

Q. When did you list it for sale? Do you remember?

A. Last summer. I don't remember the exact date.

Q. Sir, who eventually purchased the BESS CHET from you?

A. Steve Biernacki approached me and arranged the--for me to
sell the vessel to him and his mother.

AIO: I would now ask Lieutenant Woods to please display Coast

Guard Exhibit 002.
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Q. Mr. Funderburg, this is to--purchase agreement for the sale
of that vessel. 1I'm going to turn your attention to that
purchase agreement once we have it up. I'll give you time to
review it and we can scroll through it as you need. Just let me
know. Can you describe in very general terms how the BESS CHET
was sold in terms of what it included.

A. It was sold as an operating crab vessel. So it was sold with
all the gear included to do that fishery. So--and any gear
included the salmon or albacore troll also.

Q. So did that include any permits?

A. It did.

Q. Can you elaborate on that?

A. Yes, it included a Dungeness crab permit.

Q. I would now like to turn to page 3 of that exhibit. Sir, on
page 3 we see that Ms. Mary Anderson was the buyer. Did she
mention to you what the vessel would be used for?

A. I met with her at one time in San Diego and, yeah, I mean,
the conversations I had with her and Steve were that it would be
used for fishing Dungeness crab out of Newport. That was their
intention as far as I was--as far as I knew.

Q. And I think you already said it, but just to be clear, as you
understood it, who would be the operator of the vessel?

A. Steve Biernacki.
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Q. Was any work done in terms of repair maintenance before the
sale specifically for the sale, in preparation for it?

A. Not specifically for the sale, but we were doing routine
maintenance. In case the vessel didn't sell we would continue to
fish it while it was for sale. So, yes, i1t was actually in the
shipyard at Toledo--at the Port of Toledo when they purchased the
vessel.

AIO: Lieutenant Woods, I would like you to display Coast Guard
Exhibit 022, please.

Q. Mr. Funderburg, this is the Port of Toledo boatyard invoice.
It's dated 17 October 19. It includes two pages. We can scroll.
If you need to, just let us know. Turning your attention to that
invoice, does that document capture the work that you were doing
at that shipyard that you mentioned?

A. Yes, it does.

Q. Can you briefly and in general terms provide just an overview
of what that work entailed.

A. Yes, we'd had a catastrophic failure of a generator on board
the power plant for electrical, and so we were replacing that
with a brand new unit, and everything associated with it we
replaced at the time, all piping, through-hulls, keel cooler for
it, all that stuff, and then we did routine maintenance while we

were to. So we did a small amount of wood work. We'd found a
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couple things that we wanted addressed. And so we had the local
ship--right there address them, and then we returned the vessel
to the water.

Q. Thank you, sir. Mr. Funderburg, shifting focus now on the
time frame of the sale specifically, being a fishing vessel owner
and operator in this community, during your interactions with the
new vessel operator, Mr. Biernacki, during that time frame of the
sale, was there anything that, to you, seemed unusual about his
behavior or that stood out to you?

A. Noticed some erratic behavior at times, definitely, and I
sensed a lack of experience and respect for local West Coast
conditions in my talking with him during selling the boat to him.
Q. Can you elaborate on that, what you noted as not respect,
like you mentioned.

A. While we were going through the boat, I could sense he didn't
understand the local bars and the crossings, and so it concerned
me at the time. So I tried--attempted to talk to him and give
him some local experience and knowledge, but he seemed
unresponsive to accepting the information.

Q. Sir, to that point, from your conversations with Mr.
Biernacki, do you know how long he had been in the Newport area?
A. Very recently. It seemed to me he had probably never fished

out of Newport or maybe come and gone a very small amount out of
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this area.

Q. Can you talk about what you told the new operator about the
vessel's characteristics and handling.

A. I don't know that we went over anything specific. You know,
I explained to him how I normally fished the boat and in what
manner--what things I did to increase the stability or manage the
stability of the vessel as far as keeping the fuel tanks full and
not filling the tank in very, very rough conditions and stuff.
So just the normal showing him the boat and my experiences with
the boat and how we handled the operation of it.

Q. Did you take Mr. Biernacki on a test ride on the vessel or
demonstrate the operational capabilities in that way?

A. I personally did not. My nephew was running the vessel at
the time for me. He had been captaining it for about a year.
And so he took Mr. Biernacki on a test drive down the river,
helped deliver the boat back to Newport and show him all the
operating systems.

Q. When you say down the river, is that---

A. From Toledo to Newport.

Q. Not offshore, then.

A. No, they did not go to sea.

Q. During your conversations about the capabilities of the

vessel, did you discuss entrance to the Yaquina Bay bar?
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A. I attempted to, and that's some of the stuff that he was--he
wasn't that interested in talking about it, put it that way.

Q. Can you elaborate on how so? What made you feel like he
wasn't interested?

A. He basically just told me he knows what he's doing and he
wasn't--you know, he wasn't receptive to input or talking about.
He just over and over assured me he knows what he's doing and
he's very experienced.

Q. In the interest of not making assumptions, did he ask you
questions about how to operate the vessel in and out of the----
A. No, he did not.

Q. Sir, my final topic--and I appreciate your patience--were you
operating your vessel on January 8th of 20197

A. I was not. I had a captain that works for me on the vessel
that particular day.

Q. On the vessel that you own.

A. The one I currently own, yes.

Q. Sir, what size, age and horsepower 1is that vessel?

A. My new vessel? It is--was constructed in 1997. It is a 54-
foot steel vessel.

Q. Can you--so you weren't operating that vessel.

A. No, I----

Q. But----
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A. ----was not.

Q. —-—---do you recall when that vessel departed port that day?

A. My vessel?

Q. Uh-huh.

A. My vessel had already been at sea on that particular day and
had come in to offload and escape the weather. We knew there was
very adverse conditions coming that were going to come up fast
and be very rough. So we had come in to port to seek shelter.

Q. Do you remember around what time you came into port?

A. I believe it was early afternoon. We were actually towed in
by the Coast Guard. We had a steering failure that--just
offshore in the crab fishing grounds, and we elected to be towed
in because we were concerned about the weather coming up and
coming up fast and the conditions the bar would be in.

Q. Uh-huh. You mentioned the weather. How do you typically
check for the--to understand those parameters?

A. We follow several weather apps on our phones and we also have
the weather that's on the VHF and on the internet. We--we obtain
weather from pretty much as many sources as we can to get the
best idea of what the conditions are going to be that time of
year.

Q. If you recall, what did you understand the conditions to be

later that night?

30



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

A. They were going to be extremely adverse. Pretty much, as far
as I know, the majority if not all of the fleet was coming to
town to seek shelter on that particular day.

Q. As a vessel operator and owner, how often do you rely on
weather forecasts?

A. Constantly.

Q. Do you trust them and, and with that, I mean in your
experience how reliable are weather forecasts in this area?

A. As a general rule, they're very reliable that time of year,
and we try to put our trust in them, but we also err on the side
of caution.

Q. Sir, thinking back on the MARY B II now or the BESS CHET
while you owned it, would you have ever crossed the bar as the
operator of that vessel and under similar nighttime conditions--
crossing conditions as was experienced that night?

A. I was not there at the time, do not know the exact
conditions. I know I would not have been at sea that particular
day on that vessel to be in that position myself during the time
period I owned that vessel.

Q. You mean on that vessel specifically?

A. Yes.

Q. Why is that?

A. The size of the vessel and--and like I said, for the most
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part, any vessel--our vessel is much larger and a better
seakeeping vessel that we have now just due to its size and
design, and we had come in because of the weather coming. During
crab season we--like I said, we try to err on the side of safety
with the weather. So the Yaguina Bay bar can be very dangerous.
Q. Understood. Thank you, sir. Have you ever--in--in keeping
with the theme of the weather conditions, have you ever requested
a bar report from the Coast Guard?

A. Yes.

Q. Can you talk a little bit about that?

A. 1It's not uncommon for many people that fish out of here to
request bar reports from the Coast Guard during that time of the
year. The Coast Guard was extremely proactive in the Dungeness
crab fishery early on and the safety of the local fishermen. So
we tend to work very closely with them during that time of year.
So it's, like I said, not uncommon to call for bar reports or

even seek an escort during extreme conditions if you get stuck in

a bad spot.
Q. Have you ever received a Coast Guard escort?
A. Yes.

Q. Can you talk about that a little bit?
A. Yeah, we've had them come out in conditions where we were

concerned--and usually the Coast Guard is more proactive and
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concerned than we are and they usually volunteer an escort during
those conditions. And it can be several scenarios, but what's
common is they'll have a vessel waiting just inside of you and
another one escorting alongside or just behind you, helping call
the conditions and guide you in safely.

Q. As an experienced vessel operator in this port, do you have

any ideas on improving the safety of crossings at the Yaquina Bay

bar?
A. No.
Q. In your opinion, sir, is there ever a time when the Coast

Guard's closing of the Yaguina Bay bar should apply to all
vessels going out or in, including commercial vessels?

A. TIt's not my decision to make.

Q. Do you----

A. I mean, there's times I choose not to cross it. We make our
own decisions.

Q. Do you have an opinion on it?

A. No, not really.

Q. Mr. Funderburg, is there anything that you would like to tell
us that I might not have asked you about this tragedy or about
how to prevent similar accidents from happening in the future?
A. Nothing I can think of.

AIO: Mr. Funderburg, thank you so much for your testimony today.
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I have no further questions. Commander Denny?

LIO: Thank you. Let me ask the members of the panel if they
have additional questions. Ms. Foster?

LCDR MICHELLE FOSTER (TA): Good morning, sir. Good morning,
sir. Can you hear me?

WIT: Yes.

TA: Technical difficulties.

Questions by the technical advisor:

Q. Sir, I have two follow-up questions. The first is relating
directly to something you had stated earlier. You said that the
BESS CHET, when you owned it, did not have AIS. Do any of your
other vessels that you currently own have AIS?

A. Yes, one does.

Q. The one operating down south or the one operating here in----
A. The one operating down south.

Q. Is there a reason for that?

A. Yes, we're in heavy, heavy ship traffic in the ports we go in
and out of with that vessel.

Q. Is that primarily the reason it's not used here or you
haven't used it here?

A. Yes. We're not required to use it here, and there's not a
lot of ship traffic or anything. It's mostly commercial fishing

vessel traffic.
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Q. Thank you, sir. And one last question. You talked quite a
bit about the conditions that night, and you had made allusion to
the vessel, BESS CHET when you owned it, could handle normal
conditions and you said it was a really good sea vessel for the
conditions that it could handle. What max wind or sea state
would you be comfortable taking the BESS CHET out in?

A. You know, sea states can change a lot by currents and
different things, but as a general rule i1if it was blowing more
than 25 and more than a 10-foot sea, we would probably not go
fishing with that vessel. You know, it's just the size of the
vessel. It was a very stable, good seagoing boat--vessel, but
all boats have their limitations.

TA: Thank you, sir. ©No further questions, ma'am.

LIO: Thank you. I do have a few questions for you.

Questions by the lead investigating officer:

Q. You mentioned in your testimony about the BESS CHET and when
it was at Port of Toledo that there were some--some issues you
wanted to address.

A. Yes.

Q. And that you had those addressed. Could you expound those a
little bit?

A. We had damaged a--a rub rail, which is a sacrificial piece of

wood on the side of the boat that's used for bumping into docks
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or pilings. It protects the wood of the vessel. And we had had
some damage to a rear section of that, about 6 foot of it, I
believe, somewhere around there, and so we had the shipyard
replace that and we had them just inspect the vessel for any
other bad spots they might find at the time.

Q. Was there a generator replacement, if I'm not mistaken----
A. Yes, there was. Yes.

Q. And can you explain why that generator was replaced?

A. It had had a mechanical failure, catastrophic mechanical
failure to it. So we elected to replace the whole generator and
all the associated stuff with it at the time.

Q. Was it a replacement in kind as in to make sure that there

was no added weight? Was it the same model?

A. Yes. Yes. Very similar. Maybe not the exact same model but

a very similar size and power of generator and weight.

Q. So after the generator replacement, which happened in
2018----

A. Uh-huh.

Q. —--—--you--you believe that the weight of the vessel and the

configuration of the vessel--so it wouldn't have changed its
center of gravity.
A. No, not--not--yeah, I don't believe anything we did would

have changed any--any amount of the ballast or stability of the
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vessel.

Q. Okay, thank you. When the test ride happened with your
nephew, do you recall about what time of year that was, what
month?

A. It would have been late October or early November. I'm not
sure of the specific date at this time.

So jumping topics a little, but I held my questions to the end--
the date that your vessel was towed in, meaning January 8th, do
you remember about what time that was during the day?

A. It was midday that we were towed in, because we were
concerned on getting in before the tide changes and the weather
was to come up. So I-—--

Q0. Like noon-ish or----

A. Yeah.
Q. ----2:00 or---
A. Yeah. Yeah, I believe it was around noon or 1:00, somewhere

right in that area.

Q. So as the owner of that vessel and not being on board, what
did communications look like with--like with you and your vessel
operator?

A. The captain called me, told me what was happening, that we
had lost steering, and we had merely blown a steering line. And

he attempted to repair it quick once. He made some headway. It
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was failing again, and so we did not trust to attempt to cross
the bar with steering that could potentially have a failure
during the bar crossing. So we decided that our best course of
action would be just to call the Coast Guard and receive a tow
in.
Q. So you were actively engaged--even though you weren't on the
vessel, you were actively engaged in making that decision to have
the Coast Guard engage and do----
A. Yes.
LIO: Does any other--go ahead, Mr. Woods.
Questions by the recorder:
Q. Mr. Funderburg, if you were being escorted across the Yaquina
Bay bar by Coast Guard vessels and you had an obstruction in the
propellor or rudder, is that something you would want those Coast
Guard boats to know about?
A. Most definitely.
REC: No further questions.
LIO: Mr. Funderburg, thank you for your testimony and for
answering these questions. Just a second.

We have one more piece and it's--Mr. Reilly, do you have any
questions for the witness?
PIIC: I do. Can you hear me?

LIO: Oh, that's the--that's the other mic. Hold on.
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PIIC: Can you hear me? All right.
//

CROSS-EXAMINATION
Questions by the party-in-interest counsel:
Q. Thanks for being here, sir. You specifically mentioned a--
some limitations based on your experience with BESS CHET with 25-
knot winds, 10-foot seas as sort of the outer limit of how you'd
cross the bar as far as weather conditions.
A. And that's--that's a hard call. Like I said, currents and a
lot of things can--there's a lot that affects the actual sea
state condition, but as a general rule, if we were watching the
weather and it looked like it was going to be 10 foot or bigger
and 25 knots or more, we would probably not go out. We would
maybe go look at it and take a look at things, but that was
towards the upper end of our operating conditions.
Q. Do you remember specifically mentioning those--those numbers
to either Mr. Biernacki or Mrs. Anderson?
A. No.
Q. With respect to the Coast Guard Exhibit 3, which is the
safety pamphlet that was displayed early in your testimony, have
you ever seen that document before?
A. Yes, I have.

Q. And where--where would you have seen that?
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LTIO: Can you pull that up, please.

WIT: 1It's passed around and it's hanging at, say, the boat
launches and around the harbor and it's posted in places.

Q. With respect to the hull of the BESS CHET, besides the
propellor shaft, what other through-hull openings were there on
that hull?

A. There was a through-hull to feed the crab circulation pump, a
2-inch line to circulate water to keep the crab alive and--and
then there was--the main engine was raw water-cooled. So there
would be a through-hull to cool the main engine, which was also
used as a deck hose. As far as I can remember that would be the
two through-hulls.

Q. When you're in the engine room would you have an ability to
visually inspect those--those potential openings or the
connection to the mouth?

A. Yes. Yes, they were easily accessible and had emergency
valves to close them.

Q. What about with the propellor shaft? Was--was there--there a
space from which you could visually see the seal--the condition
of the seals from inside?

A. No, you could not while the crab insert tank is in the
vessel.

Q. You had mentioned some experience or some knowledge of the
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type of problems a line the screws could cause. Could aligning
the screws cause damage to a--the propellor shaft or the seals?
A. Potentially, yes, 1f there was a large amount or it locked up
the shaft.

Q. It could get down in there and--and cause some problems with
the seals?

A. Yes.

Q. With respect to the pilothouse, was the helm located midship?
A. No, the helm was forward and to the starboard side of the
wheelhouse.

Q. So it's on the starboard side. There's a--there's a door in
the aft part of the--the superstructure. Is that far to the
starboard side?

A. Yes. It's on the starboard side of the house, which is
common for crab fishing vessels.

Q. Because the person at the wheel has got to be able to look
out to see what's going on on deck?

A. Correct, yes.

Q. Was 1t a traditional wheel helm or was it a stick?

A. There was either/or. There was a--a jog lever or a
traditional wheel.

Q. The operator could select either one?

A. Correct.
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Q. Is there an autopilot function?
A. Yes.
Q. If the autopilot was engaged and the operator was manually

operating the steering wheel, the--the helm, how would that
impact the autopilot?

A. At that point the autopilot is usually in standby mode and
then you can use your helm--your wheel helm.

Q. Does the autopilot operate in the background if the operator
is actively providing commands to the helm?

A. No, not i1if you're using the manual helm. It overrides
anything for the autopilot.

Q. Okay, it kind of turns off, waits to be activated again?

A. Yeah, it's in standby mode.

Q. Was the charting computer--was that on the port side of the
pilothouse?

A. Yes, it was, when I sold the wvessel. I'm not sure of the
configuration after that.

Q. Understand. That was something that you had installed and
that's the position that you had put it in.

A. Yes.

Q. What type of radios were on board the vessel when you sold
it

A. VHF and the aft deck hailer and stuff.
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Q. Where's the VHF radio located with respect to the helm
position?
A. Within easy access to it, within hand--arm's reach.
Q. Was it in the ceiling or on----
A. It was on the ceiling.
Q. -—-—---the console?
A. Ceiling.
Q. Left hand, right hand?
A. Left hand.
PIIC: Thank you, Commander. Thank you, sir. Appreciate your
time.
LIO: Thank you. We do have some follow-up questions.
Lieutenant Bigay?
AIO: Yes.

REDIRECT EXAMINATION
Questions by the assistant investigating officer:
Q. Mr. Funderburg, you just mentioned that you did not mention
the limitations of the vessel in terms of the sea capabilities to
Mr. Biernacki when you sold it. Given your previous testimony, I
just want to clarify and ask you, did you attempt to?
A. Yes, like I stated, I attempted to talk to him about local
conditions and stuff, because I was concerned about it after

talking to him a little bit during the sale of the boat, that he
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may not have the knowledge or respect of the Yaquina Bay bar, but
as I'd stated, he was not very receptive or interested in having
those conversations. He just assured me he knew what he was
doing and had many years of experience.

ATO: Thank you.

LIO: I have two more gquestions.

Questions by the investigating officer:

Q. On January 8th, 2019, if the vessel you owned had no problems
with steering and you hadn't had to be towed out--towed back in,
what was your--or your--and your operator's plan with respect to
timing of coming back in?

A. We'd intended to be in on that midday tide. I believe
there's--I don't remember exactly, but there was a tide midday
that day and we had intended to be inside by that tide, before

the evening tide when the weather was supposed to come up.

Q. Okay, so that was a purposeful decision----

A. Yes.

Q. ----on timing?

A. Yes. We were concerned about the conditions coming that
evening.

Q. Do you know i1if, after the purchase of the BESS CHET and its
conversion to the MARY B II, if AIS was installed?

A. I--yeah, I have no knowledge of that.
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Q. Do you recall if Captain Biernacki mentioned that--any plans
to install AIS?
A. Not that I can remember.
LIO: Thank you. Mr. Reilly?

RECROSS-EXAMINATION
Questions by the party-in-interest counsel:
Q. While you're up here, since you're so experienced and you'd
mentioned the--the impact of the current conditions on the
decision to--to enter, can you explain sort of generally--and
then there may be some follow-ups-—--what are the preferable
current conditions if you're on the outside and you're trying to
time an entrance into Yaquina Bay?
A. A slack tide is preferable to any tidal movement.
Q. What's the window on either side of slack or the--you want to
start at the beginning of slack or just before slack?
A. Yes, early on so you have time to adjust, if necessary.
Yeah.
Q. Between flood and ebb, is there a preference?
A. Between those two, yeah. Flood if you have to. Ebb is your
worst conditions.
Q. So when you were considering, with your vessel out there on
the morning of January 8th having some steering issues, you were

probably thinking about the particular current conditions and
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what was going to be the optimal return?

A. Correct.

Q. So the--ultimately when the vessel was towed across, it was
probably somewhere around slack?

A. I--I'm not sure of that, what the conditions were when they
towed across, because our timing had changed due to the steering
malfunction that we'd experienced.

Q. Was it already on its way in at the time of the steering
malfunction?

A. Yes.

Q. It had already left the grounds and had concluded fishing?
A. Yes, they were transiting--the plan had been to come in on
that tide.

PIIC: Thank you, sir. Thank you, Commander. That's all I have.
LIO: Okay, thank you, Mr. Funderburg, for your testimony. You
are now released as a witness at this formal hearing. Thank you
for your testimony and cooperation. If I later determine that
this board needs additional information from you, I will contact
you through your counsel, if you get one, or will reach out
through Lieutenant Woods, who is investigation recorder. If you
have any questions about this investigation, you may contact
Lieutenant Woods. Thank you.

We'll go ahead and take a 5-minute recess. The time is
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9:17. Five-minute recess. We'll start back at 9:22.

[The hearing recessed at 9:18 a.m., 13 May 2019.]
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U.S. Coast Guard Marine Casualty Board ICO loss of MARY B II
held in Newport, Oregon
on 13 May 2019
WITNESS: ROBERT SCHONES
[The hearing was called to order at 9:25 a.m., 13 May 2019.]
LIO: Okay, ladies and gentlemen, we'll go ahead and reconvene.
It's 9:24 a.m. And we'll now hear testimony from our next
witness, who is Mr. Robert Schones, a marine surveyor. Mr.
Schones, will you please come forward to the witness table and
Lieutenant Woods will administer your oath and ask you some
preliminary questions.
ROBERT SCHONES was sworn and testified as follows:
WIT: Good morning
LIO: Good morning, Mr. Schones.
DIRECT EXAMINATION

Questions by the recorder:
Q. Sir, please state and then spell your full name.
A. Robert Schones, S-c-h-o-n-e-s.
Q. Please state your current employment and position.
A. I am a local marine surveyor in the Newport area here.
Q. Please state any education or training related to your
profession.

A. TI'll go with a background history. I basically grew up in a
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fishing family, started fishing when I was 8 years old, bought my
first commercial fishing vessel in my early 20s, fished out of
the Newport area here for 20-plus years in the local fisheries,
up and down the West Coast, in and out of most all the ports on
the coast, with the exception of just a couple. I had an
extensive experience in crossing the Yaquina Bay bar. I think I
said I fished out of here for 20-plus years. Educational
background as far as certifications, no. I sold my last
commercial fishing vessel in 2000 and was approached by Mr. Tom
Curry, who was the local surveyor at the time. I was his
associate for 5 years, and approximately 5 years ago I took over
his business.

Q. And please state if you have any professional licenses or
certificates related to your profession.

A. No, I don't. I am not NAMS or SAMS accredited.

REC: At this time I will begin my primary line of questioning.
Mr. Schones, all my questions are related to the time frame prior
to the loss of the crew and fishing vessel MARY B II. If you'd
like to take a break, please us know. We will explore these
broad topic areas: general duties of a marine surveyor,
interaction with the MARY B II or the vessel crew before the
accident date, interaction with the vessel on--MARY B II post-

accident.
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Q. Mr. Schones, just for the record, when you were talking just
now about your--the 20-plus years of fishing, was that--was that
primarily commercial fishing?

A. Yes, absolutely.

Q. Mr. Schones, can you tell us about the work you did involwving
the fishing vessel MARY B II or BESS CHET prior to January 8th,
2019.

A. As a--as a surveyor, one of the things you're tasked to do is
the insurance company--if the vessel has hull and machinery
insurance--in the case of the MARY B II, as Mr. Funderburg
touched on, they had an equipment failure. That equipment
failure is covered by insurance assuming it's not caused by
normal wear and tear. In this case, they had the generator
failure. Engine lost oil pressure, seized up, and this basically
happened when they were taking the boat to the Toledo boatyard to
be hauled out. So I--I--1I attended the vessel. It was indeed a
covered claim. We took the old generator out. We replaced it
with a brand new one of like kind, the only difference being--is
the tiers of pollution standards--as the older engine was a tier-
2, by law you have to upgrade to a tier-3. There's no difference
in size, very little difference in weight, maybe only--maybe even
less with newer alloys and stuff. I--I think the question that

you guys were touch--trying to touch on was was it affecting
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stability and stuff. ©No, in my opinion, none. The engine was
removed. It was reinstalled. The new engine was purchased,
installed by Toledo boatyard. It's my job as a marine surveyor

to see that the vessel owner is made whole again, no better, no
worse, with like-kind equipment and that it's properly installed.
And I'm not an adjustor by any means. It's my job to oversee the
project.

Q. Mr. Schones, do you remember the date of this?

A. I do have my report on that claim. That loss took place on--
the initial failure took place on August 25th, and I attended the

vessel on August 30th, once again on September 14th after

installation and several times in between. I'm in and out of the
boatyard quite a bit. I always check, you know, the progress of
repairs.

Q. So the work of that project concluded on September 14th?

A. That I don't have the date on. I submitted--I usually don't
submit my reports to the insurance underwriters until after all
the invoices and stuff are in so I can put together a complete
package. That took place on 11/9. I don't--8/30 to 9/14, 2
weeks—--1I would say it was awfully close at that point. I mean,
of course they've got to purchase the generator. 1It's got to be
shipped. The shipyard--the boatyard has got to install it.

There was some other things that had to be installed at the same
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time. This newer generator required a larger keel cooler, which
was ordered, paid for, installed by the shipyard. I do have
pictures of the vessel out of the water at that time. To answer
your question, I would say, yes, on or about September 15th is--
it could vary either way a few days. I'm not--I'm not sure. The
best indicator of that might be the invoice--the shipyard
invoice, when that was billed. That was billed on October 7th.
So that's quite a bit later. I don't have the date when the
actual installation was completed.

Q. Understood, sir. Just to talk a little bit more about the
general duties as a marine surveyor, would you say that the scope
of your work is limited to the effected equipment?

A. Yes. Well--yes. Yes, you--I mean, they had a generator
failure. You're--it can not only be the effected equipment but
what needs to be removed to physically make access--install, take
out the old generator and--and replace it, and in this case these
generators were relatively very small. It came right out through
the hatch without any major removal of other vessel components.

Q. And, sir, what was your overall opinion of the vessel's

condition?

A. I hadn't been involved with this vessel before. I had seen
it from a distance, never been aboard it. The--the vessel--I was
actually impressed with--with the vessel. I mean, it was in much
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better shape than I had--what do I want to say--viewing the
vessel from a distance and I've seen it over a number of years,
it wasn't really a cosmetically pleasing vessel. So you would
think that, you know, it's a backyard-built type of builder or
something like that, but once I got aboard it, I was actually
impressed. I didn't go through the whole vessel. It was mostly
limited to the engine spaces, but I did notice the cabin and the
interior and they were quite nice. I mean, the vessel was nicely
maintained, although like I said, I did not do a survey on it and
I did not do a complete vessel inspection.

Q. How does a marine insurance company make sure that a vessel
is insurable?

A. Well, that's the other flip side of your duties. Every 3 to
5 years they'll request a survey and potentially even an out-of-
the-water survey. So as a surveyor, you--you attend the vessel.
You look at the overall condition. You're looking at the hull.
In the case of a wooden vessel, you're looking at--for rot and
decay, when was the vessel lasted refastened. You get into
listing the equipment, electronics, steering, all the different
components of the vessel, the overall condition of the vessel,
the wiring and the plumbing, the through-hulls. As a marine
surveyor, you're basically the go-between between the vessel

owner and underwriters to--they're asking your opinion, is this
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vessel a good risk. We will point out any deficiencies that pop
up. Emphasis, of course, is on safety. Not only do we look at
what the Coast Guard looks at for their dockside inspection, we
look further than that. If--is the vessel functioning properly
and in an emergency situation is everything in place. Most
vessel owners go over and above what--minimum Coast Guard
requirements in the way of fire extinguishers. They'll have
excess on board--you know, more than is there. Personal recovery
devices--you can't have enough safety items, if that makes sense.
Q. Mr. Schones, I'm now going to display Coast Guard Exhibit
005, marine surveyor report for the BESS CHET, report of survey
2016. Mr. Schones, we're displaying Coast Guard Exhibit 005, and
I might add that you did not conduct this survey and we're using
this to illustrate a survey report. Is this similar to the
reports you fill out as part of your surveys?

A. Similar, yes, basically covering all the same components.
This survey was done by Al Gnann [ph], Associated Marine
Surveyors. He's a highly respected surveyor on the Oregon coast
here. He is now in his--probably approaching 80 years old. He
is retired. He has been doing surveys for a number of years that
are accepted by all the major underwriters, and he's very, very
good.

Q. There was some previous testimony about the vessel needing
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caulking as it is wood construction and some caulking may have
been done. Were you aware of that caulking?

A. I was not, and as Clint stated, wooden boats--just the nature
of how they're built, they work in sea conditions, they're
caulked with--a lot of them with caulking stuff and they will
develop seeps. Of course in summertime weather they'll dry out.
When the first rains come, they decks will leak. They'll swell
up. Everything will tighten back up. It's not unusual at all
to--that's just regular routine maintenance.

Q. At any point did you ever inter--interact with Mr. Biernacki
or either of the crew members in such a way as to be able to
comment on Mr. Biernacki's experience with bar conditions in
Yaquina Bay or similar bars on the Oregon coast?

A. No, I didn't know Stephen or the other two crew members
personally. I--I had no interactions with them.

Q. It appears that the MARY B II had a 32-inch five-bladed
propellor and a horsepower of about 160. Is that typical for a
vessel similar to the MARY B II operating around the offshore
waters here in the Newport area?

A. Give me just a minute. Yeah, I--for that size of vessel,
that would be pretty typical. It wasn't underpowered by any
means.

Q. Mr. Schones, would you like to make any comments on your--on
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your visits to the vessel that we may not have asked about?

A. Before or after the casualty?

Q. Before, sir.

A. Well, the--you know, like I said, I wasn't there in a
capacity to totally survey the vessel and inspect it, but like I
said before, the vessel appeared to be in very good overall
condition, you know, just glancing at it. I didn't see any
deficiencies. Looking at the out-of-water pictures, the bottom
looks tight. I mean, it--there's no reason to suspect hull
failure. Of course you can never predict an engine failure,
stuff like that. ©Nothing jumped out at me that was--that I--you
know, that would have came [sic] to mind where I would have said
to myself, "That needs to be addressed."

Q. I'd like to shift your attention to after the accident on the
night of January 8th. Please talk about how you learned of the
acc--the incident.

A. I was actually informed of the incident shortly after
daylight hours on the morning of the 9th. I had a very close
friend that works with the fire department, and he called me
before daylight and said, "Hey, do you realize we have a vessel
on the beach?" I said, "No, I haven't been alerted to that."
Typically what happens in that kind of situation is the insurance

agency will call me and you will be assigned a case. In this
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case, I was alerted early. I typically Jjust show up to see if
there's any assistance you can provide. I've done it on several
vessels over the years, Jjust because--to see what you can do to
help.

Q. When you arrived at the beach, who was picking up the
miscellaneous parts of the vessel?

A. The Park Service had already--I probably got there by 8:00,
8:30 in the morning. By the time I got there, the Park Service
was already undertaking a beach cleanup and actually had quite a
few personnel on the beach, along with a couple of four-wheel-
drive ATVs collecting debris, just doing a beach cleanup. I did
drive down to the wreckage. By then the tide was changing.

There really wasn't access to it. So the--basically the tide
forced us off the beach. The Park Service--I got some pictures.
I think I gave them to you. They had already picked up some
debris, including the life raft, and had--they had a staging area
set up at Nye Beach turnaround. The first day the debris was
Just stacked on the sidewalk. The second day they had actually
obtained 20-foot dumpsters and had put that debris in there. And
I have pictures of the debris that they had placed in there. And
that stuff was eventually delivered to the landfill.

Q. I'd now like to display Coast Guard Exhibit 004, which is a

map showing the area to the north entrance of the Yaquina Bay.
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Mr. Schones, looking at Coast Guard Exhibit 004, which is a chart
of the area north of the entrance to Yaquina Bay Harbor, can you
use the laser pointer and point to the location you're referring
to where the vessel washed up. Please use this monitor to my
left.

A. The vessel would have washed up just north of the north jetty
on the sand spit right there [indicating], but debris was
scattered, bin boards, hatch covers--small amount of debris was
scattered all the way to Yaguina Head.

Q. I'm now going to display Coast Guard Exhibit 059. Did you
collect any items for the vessel owner?

A. I did. I had talked to Mary Anderson, the mother. She was
living in San Diego. She had family members coming from the East

Coast, stuff like that. I assume they were flying. I said,

"Look, I will try to get you some mementos off the boat." I was
able to recover the compass, a clock and a VHF radio. ©Now, that
salid, the Park Service returned survival suits. The fire

department returned one life jacket, and local Coast Guard gave
me the vessel EPIRB, all which I returned to the mother.

Q. Were you ever asked to recover any parts of the vessel such
as the engine, the propellor, the rudder?

A. What you see in the pictures there, it appeared to me the

vessel snapped in half, and then the forward half sheared off the
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deck line. There was no engines, no drive train, no fuel tanks.
Basically what you see in that picture right there is what was
there, and that deck is attached to--that wheelhouse is attached
to the forward deck and that's all that came ashore.

Q. Sir, as a marine surveyor, do you have an opinion as to why
the pilothouse remained somewhat intact but the hull of the
vessel was destroyed?

A. The--the forward deck--I can't recall how far it came back--
was aluminum-plated. That may have held it together. I don't
know if that aluminum deck came back to the aft side of the
wheelhouse or not. Clint might be able to expand on that.
Personally, given the sea conditions, I didn't expect to find the
wheelhouse there the next day. I figured it would break up and
be scatted on the beach, and it surprised me that it stayed
together as well as it did, being a wooden/fiberglass wheelhouse,
you know, subject to breakers twice a day.

Q. I'm now going to display Coast Guard Exhibit 040, which is a
photo of an emergency position indicating radio beacon, or EPIRB,
which was from the MARY B II. Looking at Coast Guard Exhibit
040, can you tell if that is the EPIRB you recovered and anything
to add about whether this was a new or older piece of gear.

A. This is a 406-megahertz EPIRB. It--I can't--I believe it's a

category 2, means that it has to be manually deployed. I don't
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think it was a category 1, which automatically deploys. This is
a newer model, and it was in working condition. In fact, when
the Coast Guard gave it to me, I took it home, put it on my
garage bench, and my wife was having trouble with her battery in
her car, and if I hooked up the battery charger on her car, that
EPIRB would go off. I manually had to disable it to stop that,
and I did not want to return it to the family and her have
similar circumstances and not know how to deal with it. So what
I did is unscrewed the battery, cut a plastic washer and put in
there as an insulator so the battery could not make contact and
gave 1t to her.

Q. When you looked at the survival gear, which was the survival
suits, the emergency position indicating radio beacon and the
life raft, can you speak to the condition and overall gquality of
that equipment.

A. It was—--it was industry-standard equipment. I did not take
that close a look at the life raft. The emergency suits were
either of an Imperial brand or similar. They're industry-
standard and they appeared to be--you know, given that they went
through a wreckage, to be in serviceable condition. I don't--
they were inspected by the Coast Guard afterwards, you know,
visually. They weren't, you know, tested for leaks or anything.

I would expect that, you know, the survival suits, which I assume
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were not being--well, which weren't being worn at the time and
were probably in bags--I'm not sure--could have been readily
accessible, you know, to survive a wreckage like that. I would
assume there could be some pinholes and stuff, but all the
zippers worked. I actually took them home, dried them out,
washed them out before returning them to the owners.

Q. Can you speak to the size of the chain and the anchor as to
the quality.

A. That's interesting because the anchor winch itself, it--it
had a--what do I want to say--free spool [ph] valve on it where
the anchor could be deployed, meaning that it didn't require
hydraulic power. The anchor was deployed. I think it was
deployed in the capsizing. The anchor winch and chain were more
than adequate for a vessel that size and in very good condition.
We actually wanted to save the anchor winch, but--and the chain
and stuff, but the tide was getting us during the removal of the
wreckage and we weren't able to.

Q. Sir, do you think that the anchor could have been deployed on
its own due to the capsizing or would it have--would it require
to be manually deployed?

A. This one had a free spool system on it where it--it more than
likely deployed during the capsizing. I can't imagine anybody

going up to the bow to operate the anchor winch while crossing

60



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

the bar. That would be not a good position.

Q. I'm now going to display slide two within--excuse me, slide
nine. The exposure suits, sometimes called survival suits, were
recovered. Do you know i1if any of the victims were found wearing
any of the vessel's exposure suits?

A. No, they--I understand they weren't, and typically in a
questionable bar crossing situation, they're cumbersome. The
Coast Guard, you know, will request that you will put on sur--
life jackets, which they did. This particular life jacket here
was returned to me by the fire department, and this would be the
life jacket that they took off of the captain when they removed
him from the vessel the following morning. I understand there--
the other two crew members were wearing life jackets. I don't
know that for a fact. They were not returned to me, and I don't
know their whereabouts.

Q. Mr. Schones, we've asked a lot of questions. 1Is there
anything you would like to add that has a direct bearing on this
investigation?

A. Actually I made--I made some notes from Clint's questioning
there. Bar conditions at the time, 12-to-14-foot with occasional
l16-foot breaks. These are very questionable conditions to be
crossing a bar. Personally--and I've had made hundreds of bar

crossings—--when you get over 10 feet, that's where you start
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paying attention, and 12-to-14-foot with occasional 16-foot
breaks, these are the kind of conditions you want to approach
only at high water during daylight hours. Now, said that, the
question came up would you cross the bar under these conditions.
Well, yes and no. If you're out in the ocean and you have these
conditions and there are forecasts to deteriorate, as in maybe
you've got 20-knot winds with big swells, maybe it's forecast
that gale warnings are coming to 60-80-100-mile-an-hour winds.
You're going to do your very best to cross that bar even though
there's not optimum conditions.

The COMNAV autopilot, that autopilot has a stand--an off
setting, a standby setting, an automatic setting. If that
autopilot is in the automatic setting, your manual controls are
basically not usable. The autopilot will override any manual
input except on the autopilot keyboard itself. So it was always
a policy on the vessels that I drove, we never came across the
bar on autopilot. We always manually steered, because we could
correct the course faster than the autopilot could.

I'm not 100% sure what approach he made. I was--even though
you have an established buoy line in the channel, in my
experience crossing this bar, if you have a large westerly swell,
you can actually make your approach from the north side of the

buoy line, which puts the swell more on your stern instead of
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quartering it, so you're not--you know, swell passes under and
you broach. You have a lot better steering capacity. When this
first happened, seeing where the accident happened, I assumed
that he came--that he came approaching from the north side. O0Of
course I didn't know whether he was fishing north of town or
south of town. He did make an approach from the south, which
is--it's the preferred direction to come in. You have the ranges
to work with. Under this circumstances here, the Coast Guard
policy that I've seen in this section of the coast, anyway,
anytime you have questionable conditions, you do not have to
request an escort; they are automatically there. They will
escort vessels across the bar as a matter of policy. You don't
have to request it. The Coast Guard here is first class, very
good, and we appreciate--I've crossed that bar a number of
times--even though sometimes the Coast Guard is an inconvenience,
you're glad they're there.

Rope in the wheel. More often than not, crab vessels on
this section of the coast get some rope in the wheel. Usually it
typically will not disable the wvessel. If you get that rope in
the wheel tight enough, it could cause the engine to die. It
could cause the shaft to snap. I've seen times when the rope is
in the wheel so tight that it causes a lot of pull on the shaft

itself and you can have a reduction gear failure. I guess that's
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a judgment call on whether or not you're going to cross the bar
with rope in the wheel. 1If it's a vibration and it's not
affecting forward motion of the vessel or your steering, then,
yeah. I mean, a local diver here would swim the docks and cut

the rope out of the wheel without even asking, throw it on your

deck and send you a bill. That was fine. Almost every trip you
have rope in the wheel. 1It's just part of doing business.
Ocean conditions. I don't know how long this vessel was at

sea, what the ocean conditions were when he left, nor what the
forecast was. Seeing that most of the vessels were already
returning--and I understand he was getting bait, getting ready to
leave--is a bad judgment call, but I--1like I said, I don't know
how long he was out, if he was only out for a number of hours, if
he'd spent a day or so at sea. Those things I don't know.

I think you asked me--well, I'll just let you ask.
REC: Mr. Schones, at this time I have no further questions
unless you have something else that you would like to add.

WIT: ©Not really. My--my involvement with the MARY B was, you

know, very limited. I mean, it wasn't a lot of wreckage. There
was no pollution. It was--basically I was tasked with removing
the vessel from the beach, you know, for insurance purposes. I

also helped the mother get the remaining crab gear that was in

the ocean to the beach, facil--you know, facilitated the family
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in whichever way I could, given the situation, knowing that they
were--what had happened and, you know, being from out of town,
helped them as much as--as much as I could.

LIO: At this time would any members of the board have any
additional questions?

[No response.]

LIO: I have some additional qguestions.

WIT: Uh-huh.

Questions by the lead investigating officer:

Q. You mentioned earlier in your testimony that you collected
some items from the vessel.

A. Yes.

Q. And you mentioned that you took a VHF radio----

A. Yes.
Q. ----to give to the vessel owner.
A. Uh-huh.

Q. Why did you choose the VHF radio?

A. It was—--when I went into the wheelhouse, it was full of sand.
It was accessible. It was a small item that, if they had
traveled by airplane or something, it would be something that
would be something they could put on a shelf or in their living
room or something as a memory. There wasn't any real reason

other than, you know, the compass was small, the clock was easily
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accessible, the VH [sic] radio, I just unscrewed it, disconnected
the wires. In hindsight, I probably should have not given that
to them right away. The Coast Guard actually said they had a
forensic team that could have looked at that radio and maybe
determined if it was on the correct channel, if it had been on or
off at the time of the casualty. The radio, when--and--and there
was two VHFs hanging there and it was just the easiest one--it
was accessible. The wheelhouse was full of sand. You had to
basically crawl into it.

Q. Do you recall what the setting was for the volume knob or the
power knob? Was it on or off, volume up or down?

A. You know, I can't even remember if they had knobs or they
were push-button. It was a newer DSC-style VHF with a liquid
crystal display screen, which was completely full of water.

There was no indication--it was just dead.

Q. Okay. So you mentioned that you have quite a bit of
commercial fishing vessel experience----

A. T do.

Q. ----as well. 1In your operating experience, have you ever
crossed the bar--the Yaquina Bay bar in environmental conditions
that were similar to the night of January 8th, 20197

A. Absolutely or worse, and of course I'm on a larger vessel, 65

to 90 feet.
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Q. So what are--so what are the things that you're considering
when you determine whether to cross that bar or not? What are
some of the variables that you consider?

A. Well, you will actually approach the bar and stop well off
shore and time the periods. Once you make a commitment to go,
you try not to stop. You go as fast as possible. You have a
person standing at the back door looking out, calling out sets,
you know, "Here comes a big one. Hey, this one's going to
break." If you get in that situation and you're going to break,
your forward momentum actually works against you because you will
start to surf on that wave and potentially broach. You will slow
the vessel down and sometimes even put it in reverse and stop
your forward momentum until that wave or two or three waves pass
you, and then you're good to go again. The crab fleet operates
in these weather windows. There's always boats coming and going,
and typically they will put out the results of their bar
crossing, especially if they had problems. They'll say,
"Hey..."--they'll tell the rest of the fleet, give them the bar
conditions, their actual crossing experiences, you know, the bar
was good, the bar was bad, we had no problems, or their opinion
of, "Hey, I wouldn't cross that thing, no way." There's times
when there's three or four rows of breakers there--20-foot

breakers three or four rows deep. It would be absolute suicide

67



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in

any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

to attempt to cross that. You just wait. You know, but like I

said before, if you've got deteriorating weather conditions and

you're--you know it's going to do nothing but get worse, then now

is your best chance. But you want to do that on a flood tide as

close to high water as you can, preferably during daylight hours.

You don't always have those choices, but that would be optimum.
Q. So if you had--in your experience, 1f you had the experience
of having a line in the wheel, you said that you might still

cross the bar----

A. Yes—-———-
Q. ----and that it would depend.
A. --—-—-if it's not causing any problems. Typically--well,

depending on how much line it is, it could reduce your propellor
flow and stuff, but it's--you know that's happening because
they're--you know, the boat is just adversely vibrating and, you
know, you know that you've got a problem. I mean----

Q. So is that something that, in your experience in that
situation, that you would communicate if there were Coast Guard
assets out?

A. I would think that would be relevant, yes, if you were
looking at potentially re--restricted or less maneuverability,
especially if it was entangled in the rudder, to affect your

steering capabilities.
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Q. So a little bit broader gquestion. What--what other things
would you, as an experienced commercial fisherman--what other
things would you communicate to Coast Guard assets that were
underway and there to escort you?

A. Well, you're obviously going to tell them how many people you
have on board. It wouldn't be a whole lot of communication
there. I mean, you know, obviously if you're under distress or
the vessel is under distress of some sort, you would want to
communicate that with them. You're going to tell them, like I
said, how many people are on board. It's really not a lot to
communicate there. I would be more concerned about making
preparations for the vessel to cross the bar, tying down anything
that's loose, making sure all your hatches are shut, getting rid
of any rope or anything, tie up lines and stuff, stuff that could
wash overboard, potentially foul your propellor, those kind of
things. I would be more interested in preparation versus--you
know, making preparations to cross the bar. We never crossed the
bar anytime with crew members in their bunks. That was policy
aboard our vessels. Everybody is awake. If we have an accident,
we don't want somebody getting out of the bunk----

Q. So along----

A. -—----sleepy.

Q. ----along those lines----
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A. Uh-huh.

Q. --—--what are best practices when crossing the bar with
respect to vessel crew and their positions? You mentioned not in
the bunk. Where would they be?

A. No, I mean, that was just policy aboard--aboard my vessel.

Nobody----

Q. Right.

A. ----1is in--sleeping or in a bunk. You are up, awake,
dressed. If you're going to cross a bar in adverse conditions,

you—--you post a lookout. I said out the back door. The skipper-
-skipper, you assume, is facing forward. He can't see what's
coming. You're swinging--you're broaching from side to side as
the waves come under you. You're headed every which direction
but straight. So you will post somebody at the back door to call
out those sets to you.

Q. As a commercial fishing vessel--as a commercial fisherman,
did you--did you have your crew stay on deck or were they in the
pilothouse?

A. No, they were inside. They might--we might have the back
door open. There might be a guy standing there. If there was
not a window to look out, you could stand at the back door, you
know, and then shut it if need be.

LIO: Okay, thank you. Ms. Foster?
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Questions by the technical advisor:

Q. Good morning, sir.

A. Good morning.

Q. Follow-on question about the autopilot.

A. Uh-huh.

Q. For the benefit of the public, some may not be familiar with
that piece of equipment. Is it possible to determine by looking
at it whether it was in auto or manual?

A. That particular autopilot had a rotary switch on it. I
wonder--I don't think I've got any pictures of that, but that
would be a very good question because that would be something,
you know, if wave action didn't move it or debris floating
around, it should have been--if he was manually steering, it
should have been in the standby mode, which----

Q. Sir, you don't happen to recall whether----

A. No, but I--I've got--I took a lot of photographs. I was
asked if I took photographs of electronics. I don't think I have
a picture of that autopilot, but that is a COMNAV 1001. It is a
very common pilot used in the industry. I don't believe I have a
picture of that, and I did not pay attention to where that rotary
switch was placed.

TA: Thank you, sir.

LIO: Go ahead, Lieutenant Bigay.
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AIO: Thank you, Commander.
Questions by the assistant investigating officer:
Q. Mr. Schones, in regards to the lookout, you mentioned their

position looking out, calling out those waves----

A. Uh-huh.

Q. -—-—-—-—-for the benefit of the operator.

A. Uh-huh.

Q. Is that happening while you're crossing the bar also in a

situation where you're having the Coast Guard escort you?

A. Yes. Yes, the--the--you want--the Coast Guard is also
talking to you, saying--but they're quite a ways behind you in
most cases, a hundred yards, maybe even 200 yards. I'm not sure
where they were at in this position. But at nighttime with a
limited visibility and stuff, you want somebody standing there
looking behind you saying, "This one looks okay. This one is
getting bigger," you know, "This one is likely to break," you
know, or along that line. You want firsthand information, where
the Coast Guard is further behind the vessel. They can give you
an update that those waves are coming, but you don't know how

they're going to respond when they get into the shallower water,

especially around--around the jetties. I don't know what the
tide was doing at the time he made his crossing. If it was
ebbing, those swells can stand up quite a bit steeper. I'm--1I
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mean, I just assumed you're going to want to make this crossing
as close to high water as you can or maybe even a little bit of
flood, but not on ebb. That's--that's a--not prudent seamanship.
AIO: Thank you, sir. Commander, do I have time for one more
follow-up?

LIO: You do. Go ahead.

AIO: Thank you, ma'am.

Q. Mr. Schones, in your opinion, is there ever a time when the
Coast Guard's closing of the Yaguina Bay bar should apply to all
vessels going out or in, including commercial vessels?

A. Yes, I--I've been in that situation. Of course it's on a
larger boat. We were in Crescent City, trying to get home,
stayed there for probably 10 days trying to get in between
storms. We finally left. We had a 26-hour journey. When we got
to the bar, the Coast Guard had closed it and rightly so. We
crossed the next morning, but we jogged around out there in 100-
knot winds and ended up crossing the next morning. There's no
way I would have crossed that bar. They didn't have to close 1it.
I had already made the decision I ain't crossing that thing. So,
yes, there is times when they close the bar where it needs to be
closed, but if they close the bar and the weather deteriorates
even further, given the vessel size, which is the worst? Do you

attempt to cross the bar and reach safe haven or do you stay out
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in the ocean for maybe 2, 3 days and take a beating and maybe not
survive that? So it's a judgment call. Which is--as the
captain, which is the best at the given time, given the
circumstances? There is definitely times when the bar needs to
close.

AIO: Thank you, sir.

WIT: And hopefully it's when everybody's in the harbor.

LIO: Mr. Schones, I do have one more gquestion.

Questions by the lead investigating officer:

Q. I'd like to circle back to your role in assisting with
salvage----

A. Uh-huh.

Q. -—-—---0of the remains of the MARY B II. Were you ever directed

to take any action by the vessel owner or a representative of the
vessel owner to seek--seek out or--or identify or locate the
remains of the wreckage of the MARY B II? Because you mentioned
that, you know, no--no engine, no drive train, no fuel tanks were
ever found. So were you ever directed to do so?

A. No. And I, to this day, don't know where that wreckage
settled. I mean, I expect over--expect that over time, that a
little bit--you know, as the hull continued to break apart,
pilieces would continue to come up to shore. Haven't heard of any.

The vessel actually appeared to be snapped in half and then
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sheared off and then a forward part of the deck was sheared off.
I don't--1I don't know where the rest of the vessel ended up.
LIO: Thank you. Mr. Reilly?

CROSS-EXAMINATION
Questions by the party-in-interest counsel:
Q. For clarity's sake, is it fair to say you were hired by the
hull insurer, not the vessel owner?
A. Yes, the hull--yes, I was--I was—--the insurance company.
Q. And your instructions were from the hull insurer, not the
vessel owner.
A. Correct.
Q. You used the term "safe haven". And just with respect to
what's shown up there, which looks like Coast Guard exhibit 4,
maybe you can tell us at what point when a vessel is crossing the
bar has it reached safe haven? How far inside the jetties does
it have to get before it's out of the hazardous area?
A. Well, well before buoy 7, where it turns there, you would be
considered safe. I--well, if you were to look at that, the
length of the jetties there, you can still be in trouble in a
southwesterly swell a third of the way inside the jetties.
LIO: Mr. Reilly, Mr. Schones, I think that Exhibit--Coast Guard
Exhibit 003, page 2, might be helpful as far as what's been

defined as like the right areas. Let's go ahead and pull that
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up, please.

Sorry, please continue as we get this up. I apologize for
interrupting, but I figured this would be a little bit more
helpful.

PIIC: Yeah, that's helpful.

Q. Is the--sort of the safer area visible on this exhibit?

A. I would say--I believe that's a B up there. If you could get
to that B point in any given sea--sea conditions, you would be
safe and maybe even, in my opinion, half that distance between
the jetty tips and stuff. If the tide is ebbing hard and stuff,
there can be a real washboard effect the first 200 yards inside
the buoy, and in southwest sea conditions that's coming straight
down the jetties and the jetties aren't giving you any
protection, then it would--could be even further, but in my
experience, you're pretty safe once you get a couple hundred
yards inside.

Q. You had testified about staying outside the hazardous zones,
sort of observing the sequence of--of swells. In this case there
will be some testimony--there's a specific exhibit that has a--
sort of a lengthy discussion by the on-scene Coast Guard teams
about a sequence--what they called a lull----

A. Uh-huh.

Q. ----a small set and then a big set. They observed this over
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a period of time. Is--is that the sort of sequence that--that
you would have been observing back when you were operating
vessels across the jetty?

A. Exactly. You want to----

Q. Cross the bar.

A. Yes. I mean, typically you're going to have a large series
come through and you'll have that 1ull. You need to know what
that 1lull is, see if you can make it from point A to point B in
that time frame. I don't know what the lull was here.

Q. That was my follow-up gquestion. Does the--sort of the
sequence and the timing vary greatly--I mean, is it--is it
specific to that day and that time?

A. Yeah, it--not only--yes. I mean, even--even closer than
that, but--I mean, typically l4-to-1l6-foot breaks, there might be
a 5-minute 1lull, a 2-minute 1lull, maybe a 10-minute lull. So you
will approach the bar as close, as safely as possible. And when
the series go by, your guy at the back door says that, "Hey, it
looks good,"™ you go full throttle. You don't want to spend any
more time on that bar than you have to, with the exception of if
you missed your timing. Now here comes a big set. You want to
slow down, let those waves pass you by. You don't want to surf
now. Does that make sense?

Q. Yes, thank you. With respect to the period of time in a
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particular 1lull, if you're out there and you observe a lull of
say 5 or 6 minutes, how confident should you be as the wvessel

operator that the next lull is going to be of similar duration?
A. Generally they won't--they won't change fast, but they can
increase or decrease as the storm front offshore moves further

away. The wave height will come down, wave period will spread

out. Degree of confidence--you hope you called it right. That's
all I can say. I mean, crossing this bar is no joke. It needs
to be respected, especially in situ--in these conditions. These

conditions here, very dangerous, especially in nighttime hours,
in my opinion.

Q. As the local--as one of the local surveyors, from time to
time you would be involved with assessing damage that may have
occurred during a bar crossing on fishing vessels?

A. Oh, yes. Yes, both crossing in and crossing out. This
particular crab season--the season opened, the price was settled,
the fleet decided to go in less than optimum conditions. It's
crossable for the bigger vessels, but even then they are--they
blew out windows, had issues. Bad judgment call on their point,
but--there's a saying: You may not be the first one to leave the
harbor, but you won't be third. So once it starts, it's a rat
race. There's people crossing the bar in vessels that should

probably not be crossing the bar, because of the pressure from
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industry and--get your crab gear in the water.

Q. Follow up on your mention of broken--broken windows. Has--
assume those windows in the pilothouse?

A. Yes.

Q. How does a pilothouse window get broken during bar
conditions?

A. Typically it'd be on departure. You're going into the waves.
It's typically nighttime, but it doesn't have to be. A
particular vessel that lost its windows that night was 70-foot-
class, wheelhouse that's well off the water, safety glass windows
in aluminum frames. Sea conditions weren't such that you would
have expected to lose your windows, but it was just--he went over
one and under the other and green water just slapped them and
blew the windows out.

Q. So there's another vessel that lost windows on January 7th or
8th?

A. Yeah, I don't know--no, I think--I think it would have been
earlier. I don't know. When--whenever the gear-setting period
came.

Q. Let's turn to the--your testimony about the VHF radio.

A. Uh-huh.

Q. Did you dismount the radio, in other words, you had to turn

some screws to take that--dislodge that?
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A. Yes, the typical knobs. It was still mounted in its holder
to the ceiling, right where Clint explained it to be, within easy
reach of the helm chair.

Q. Were the--the radio handsets in their stored or a dislodged
position, if you recall?

A. I think they were still in their holders.

Q. Did---

REC: Mr. Woods, can we turn to Exhibit 7, page 2.

Q. While he's going there, I wanted to follow up on the issue of
licenses and credentials for commercial fishermen. Given your
experience and knowledge about the local fishery, do you have any
idea how many of the local masters and crews have merchant
mariner credentials of any kind?

A. Be very few. That is one of the questions we ask when we
survey a vessel is the experience of the owner or master, whoever
is driving the vessel and--and if they do indeed have merchant
marine certification of any level. Most of them do not. Most of
them have, you know, the required first aid training, the safety
training. Most of the vessel owners here are very well
experienced with years and years. Of course there is a newer
incoming younger generation that typically follows the family
tradition that would have started out as crew members at a very

young age, but, yeah, to--to answer your question, I would say
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it's less than probably 2 to 5 percent would carry say a 100-ton
master's certificate or something along that line.

Q. Okay, and there are credentials that are less onerous to
obtain than the 100-ton. There's deck hands and ordinary seaman
credentials, things 1like that.

A. Right. Very--very rarely do--do I find crew members with
that. In fact, we don't even ask that question. It would be
more along the lines of questioning towards the owner/operator or
operator of the vessel.

Q. With respect to your observations post-casualty while the
superstructure was on the beach, do you remember any broken
windows in the--the MARY B II----

A. The----

Q. ——-—--superstructure?

A. The Mary B II, when I--when I first attended it, the forward
part of the wheelhouse had Lexan windows. They were intact. As
time went by, I did notice those windows--wave action had cracked
them, but they were--they were there. They hadn't--they weren't
blown out. They were cracked, but they were still in--in place.
Q. All right, so we're looking at page 2 of Exhibit 7 up there.
There's a cracked window in the left-hand side. Your
recollection is that occurred after the beaching?

A. That was well after the beaching, yes. That was--the--I
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did--I did take note that the windows were intact when I
initially attended the vessel.
0. There was a---

PIIC: Can you turn to page 4.

Q. There's a window on the starboard aft portion of the
superstructure----

A. Uh-huh.

Q. --—--that appears to be in the same----

A. Okay, I see it--1I see it there.

Q. Do you have a recollection of that being intact or missing on
your first inspection?

A. That one I can't recall. It looks like those might be
possibly rubber-framed windows. I don't--I don't--I can't see if
they're in aluminum frames or not. What you have on the side of
the wheelhouse, there's a Lexan window which is bolted in. It
doesn't--I don't see those bolt holes up top. So--I can't recall
if that window was there or not.

Q. Can you give us an estimate of the--the distance internal in
the--in the superstructure between the helm position and that
open door that's on the aft part of the superstructure.

A. Eight feet, possibly.

PIIC: Okay, thank you. Thank you, Commander.

LIO: Thank you. So for the benefit of the public, the--the
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vessel that you were referring to that--that was a marine
casualty case as well earlier but it was not that night, it was
the night before.

WIT: Yeah. I would--I was also assigned that case. I would
have to look at the dates. $So you're referring to the PATRIOT?
Yes, that would have been on the 7th.

LIO: Yes, sir.

WIT: Okay.

LIO: Also submit--sorry, go ahead.

PIIC: Can I follow up-?

LIO: You may.

Q. Were the conditions--do you know what the conditions were on
the evening of the 7th? Were they worse or better?

A. I don't know for sure. I mean, obviously if you're blowing
windows out of a 70-foot boat, sea conditions aren't very good.
There was quite a few boats that exited the harbor prior to the
PATRIOT with no problems. The PATRIOT just got caught in the
wrong spot at the wrong time.

Q. Experienced master on the PATRIOT?

A. Very, but--and it was surprising to see what it did. I mean,
it's not like you take a break and it's white water. White water
has lost most of its energy, but it doesn't take a very big green

water slap to hit you to knock the windows out. Those windows
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were correctly installed and, from what the crew told me, they
should have--they should have never broken. You're looking at
five eighths of an inch of safety glass in an aluminum frame. It
actually hit the windows hard enough where it bent the frames in,
which is what caused the windows to fail. It wasn't the water
hitting the windows that caused the glass to break.

REDIRECT EXAMINATION
Questions by the lead investigating officer:
Q. Sir, you said that that was also your case. Do you recollect
some of the details as far as what happened after they blew out
their windows? Do you know what the--the operator did at that
point?
A. I believe they continued offshore until they could assess the
situation. Of course when they lost those windows, they lost a
considerable amount of electronics. They lost basically
everything that was exposed to the water. They had backup
electronics. They went offshore to assess the situation and then
returned to the harbor.
Q. And in the interest of the public, we do know that the Coast
Guard towed them in--Station Yaquina Bay towed in the PATRIOT.
A. That--that could be. I---
Q. Yes, sir.

A. Did they tow it or escort it?
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Q. Towed it.

A. And that would have been during the hours of darkness or did
they do that the next morning?

Q. I would have to get back to you on the detail of that----

A. Okay.

Q. ----but we--I--we do know that case. That was briefed to us.
A. Uh-huh, okay, yes.

Q. So do you recall the--you don't recall the timing?

A. Of the PATRIOT? I don't have that report with me.

Q. That's fine.

A. One of the first things we do when we have a situation like
this is we take down what we call a skipper's statement or
captain's statement and have the captain of the wvessel fill out,
in his words, what happened. That gives us typically a timeline
and his--his description of what happened.

Q. Okay. I do have one more question for you for clarity,
because earlier in your testimony you mentioned that you would
want to slow down, like if--if the big waves were coming or you
missed the lull, you'd want to slow down.

A. Slow down, yes.

Q. Until you could get to another 1lull.

A. Uh-huh.

Q. But is that anywhere? If you're in the middle of your
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approach or--from your experience crossing the Yaquina Bay bar,
would you--would there be areas where you do not want to stop?

A. Well, of course it would be--you don't want to--if you're
exiting the harbor, you don't--you want to spend as little time
on the bar as you can. So you're going at a pretty good clip.
But if you've got a wave coming at you that's building, building,
building, starting to fizz, maybe peak, looks like it may break
on you, you've got to question yourself, can I make it over that
wave or should I just stop and let it break and pass me? Ideally
you don't want it to break on you. You know, either break ahead
of you or behind you. So you will adjust your speed there, but
that's a complete judgment call exiting the harbor. Coming in,
of course during hours of darkness it's--it's hard, but you--like
I said, you post a lookout at the back door. If you have a set
coming, you're making the same decision. The guys says, "Hey, I
think this one is going to break," or, you know, build to the
point where it picks you up and you start surfing down it and if
it's not square on your stern, if it's quartering it, it's going
to broach you sideways. You want to avoid that. I mean, you're
better--there's--it's a judgment call, but there are certain
circumstances where you will slow down, sometimes even place the
vessel in reverse and stop your forward momentum.

Q. So if I'm hearing you right----
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So that way it'll pass you.

-———=if I'm hearing you right, it's a very dynamic--the

seamanship is----

A.

Q.

A.

Q.

A.

It's——--

-—-—-very dynamic.

Yes.

You don't just leave it in slow.

No, no, if--if the ocean conditions are good, you--you're

metal--pedal to the metal to get the hell out of there because

that's one of--it's where you don't want to be. Sooner--least

amount of time you can spend there, the better.

LIO: Okay, thank you.

WIT: All finished?

LIO: Just one second.

WIT: Okay.

LIO: Does anybody else have any questions from the panel? Mr.

Reilly?

PIIC: No, thank you.

LIO: Mr. Schones, thank you for your testimony. You are now

released as a witness from this formal hearing. Again, we

appreciate your cooperation. If I later determine that this

board needs additional information from you, I will contact you

through--through counsel, and if you have any questions about
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this investigation, you may contact the investigation recorder,
Lieutenant Luke Woods.

WIT: Okay.

LIO: It is now 10:38. We are going to take a 10-minute recess.
Be back at 10:48.

[The hearing recessed at 10:39 a.m., 13 May 2019.]

[END OF PAGE]
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U.S. Coast Guard Marine Casualty Board ICO loss of MARY B II
held in Newport, Oregon
on 13 May 2019
WITNESS: HEATHER VAN METER
[The hearing was called to order at 10:50 a.m., 13 May 2019.]
LIO: Ladies and gentlemen, it is 10:49 and we're going to go
ahead and get back on the record. If I could ask personnel to
quiet down so that we can continue to get testimony.
We will now hear the testimony from Senior Trooper Heather
Van Meter from Oregon State Police. Senior Trooper Van Meter,
please come to the witness table and Lieutenant Woods will
administer the oath and ask you some preliminary questions.
HEATHER VAN METER was sworn and testified as follows:
DIRECT EXAMINATION

Questions by the recorder:
Q. Please state and spell your name.
A. My name is Heather Van Meter. Last is V-a-n M-e-t-e-r.
Q. State your current employment and position.
A. I am currently a senior trooper with the Oregon State Police.
I'm assigned to our fish and wildlife division and our marine
fisheries team.
Q. Please state any education or training related to your

profession.
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A. I do have my Oregon Peace Officer Certification. I do have a
degree in fish and wildlife management. I do hold a master Coast
Guard license for 50-ton near coastal operations.

REC: And at this time Lieutenant Bigay will begin her primary
line of questioning.

LIO: Ma'am, i1if you want to move the mic a little closer---

AIO: Good morning, Senior Trooper Van Meter. Thank you for
appearing at this hearing today. If you need to take a break at
any moment, please let me know. All of my questions will be
regarding the time frame before the accident unless I
specifically state otherwise. In front of ou there should be a
laser pointer in case you need it to--to point to an exhibit
during your answers to my questions. If you do that, I would
ask, for the benefit of the public, to please point in the
direction of the screen right behind me, please. And I would now
like to follow up on some questions that Lieutenant Woods asked.
Questions by the assistant investigating officer:

Q. So you're assigned to the Oregon State Police fish and
wildlife division. How long have you been doing that for?

A. Twelve years.

Q. And how long has that work been specific to the Newport area?
A. All--all 12 years.

Q. Can you elaborate on your background and the mission as it
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relates to marine operations.

A. Currently I'm assigned to our marine fisheries team. We
have--my whole 12 years, I've worked with the fisheries, but the
last 4 or 5 has been specifically with our commercial fisheries
out of Newport, and that would be the enforcement of all the
commercial fleet as well as the recreational boats but primarily
commercial. So we--we have a pretty big interaction with not
only the fishermen, the fleet, but also the fish dealers, the
buyers and the markets as well.

Q. Thank you. Are you trained to make determinations on an
individual's impairment due to fatigue, drug use or alcohol use?
A. Yes, ma'am.

Q. Is there a certification or a re-certification that's needed
for that training?

A. Initially when we go through our police officer
certification, we do under--undergo training on alcohol
impairment for road--roadway driving. I also go through training
on boats as well, meaning recreational craft for what we call
BUIs, boating under the influence. And every so many years you
do go through re-certification for that as well. So on an annual
basis we're re-certified with field sobriety testing and things
of that nature.

Q. Do you remember when your last re-certification was?
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A. January of this--well, probably February of this past year.
So it was after this particular date of this incident. Prior to
that I don't remember.

Q. But you stated it's yearly?

A. Yeah, annually, yes.

Q. On a typical day how do your duties relate to fishing vessels
in Newport and specifically to Dungeness crab fishery?

A. During the Dungeness crab fisheries, on a daily basis, all
day long, sometimes all night long, depending on the case, but we
will involved in--I'm on the bayfront all the time. So I'm
always talking to the fisherman before the season, how everybody
is doing, how the gear is going. Any major concerns or issues
for the season, we have that dialogue prior to the season. We
also do inspections of gear prior to the season if the--the boat
wants that done. When the season starts, we do hold inspections,
which we are checking the holds to make sure there aren't any
crab in there before the start of the season. We will also
monitor the fleet offshore once the gear is set. We'll monitor
where the gear is placed, that it's not in a closed area. 1Is the
gear marked properly? Pretty much the whole--that whole process
offshore as well. We'll pull gear with our--our vessel as well,
if we need to. Additionally, after the start of the season,

we'll check offloads. So we check licenses for the fishermen,
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the captain. We check to make sure that the crab are the right
size. And then we also check the dealers as well to make sure
that they're weighing and recording the catch as well. So pretty
much from start to finish we're there for that process.

Q. Understood. Thank you. Specific to the inspections of
fishing gear that you mentioned, can you elaborate on what that
entails?

A. Gear is required to be marked with quite a few different
things. So we'll check buoy tags to make sure that those are
marked accurately. We check pots. Pots have to have tags that
identify the vessel. There's also--we call it bio, which is a
piece of cotton that's on the crab pots as well. So we'll
actually check that to make sure that the gear is within
specifications.

Q. And in terms of the licenses that you mentioned, can you
elaborate the requirements for that or what you check for.

A. Yes, we'll check to make sure that the boat does have a
Dungeness crab permit, which usually is not an issue. The--the
boat itself has to be commercially licensed, and all members of
the crew either need an individual commercial fishing license or
something that we call a John Doe or a crew member license. So
everyone participating has to have--have some type of licensing

through Oregon Department of Fish and Wildlife.
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Q. Now, in terms of Dungeness crab fishing industry, can you
explain how the state determines how fishing vessels can go out
or at what time they can go and fish for crab. In other words,
can vessels go out and fish commercially for crab anytime they
want?

A. There's a set season, and that season always fluctuates based
on--lately it's--it's been based on toxins in the crab. So the
season is--has been delayed for the last several years based on
that toxin. Once the toxin levels in the crab are--are at levels
that Oregon and the Department of Health feel are safe for the
public, then they'll open the season. Normally they'll give the
fleet so many days notice. There's--there's a lot of
specifications on how much notice they have to give them and
different things like that, which I don't have in front of me,

but they'll let them know ahead of time. They'll give them a

start date. Seventy-two hours prior to the actual start of the
season, the crew--the fleet can set gear. So traditionally it's
at 8:00 in the morning 3 days prior to the season start. The

season will start and then after that the fleet is free to roam
about the ocean until either there's a domoic acid or a toxin
closure or the end of the season, which is generally in the
middle of August.

AIO: Okay, thank you for that. To aid you in--in that answer
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and for the benefit of the public, I would like Lieutenant Woods
to display Coast Guard Exhibit 020. And this is a Department of
Fish and Wildlife letter to Oregon ocean commercial Dungeness
crab permit holders and interested persons. If we could please
zoom into--perfect, thank you.

Q. Senior Trooper Van Meter, turning your attention now to Coast
Guard Exhibit 020, 1is this document the one used to inform
commercial fishing vessel operators and others in the industry
when they can go out and fish?

A. Yes, they'll mail that letter out to the crab permit holder,
which isn't always the same as the operator. They also post that
information online. And that is exactly what they send out to--
to the industry.

Q. This letter mentions the area north of Cape Arago to--to the
Oregon/Washington border. Does that include the Newport area?

A. Yes, it does.

Q. Taking a look at this letter and also based on your knowledge
of the industry, when were vessels such as the MARY B II able to
go out and start fishing for Dungeness crab this year when it
opened?

A. It would have been at 9:00 on January 4th--is when they were
allowed to pull the gear. They would have set prior to that.

Q. Is there a term for this style of fishery?
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A. I'm sure there is, but I am not exactly sure.

Q. Rephrase that. Have you heard a term called "derby fishing"
and do you know what that means?

A. Yes, I've heard of derby. We traditionally refer to that as
our halibut season. It's just a 10-hour opener. So that's more
of the derby fishing than this. It's more of a longer season.
So I wouldn't necessarily have thought to call this a derby, per
se.

Q. You alluded to this, but just for clarity, based on the
letter, when were able--when were vessels able to start pulling
gear?

A. They were able to start pulling the gear on January 4--
January 4th at 9:00 a.m.

Q. Page 1 of that letter, the page that we're looking at, makes
reference to a fair start provision. Can you explain what that
is?

A. For all--for all the vessels south of the lines--so the line
at that point was Cape Arago. And any fishermen that decided to
fish north of that line, which would have been from Arago up to
the Washington border--once south of Cape Arago opened, anyone

that participated in a crab fishery north of that line, they're

’

not able to go down south of that line and start fishing as well.

So i1t gives the--the fishermen an opportunity to decide to wait
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for their area to open, to not have all the rest of the fleet
then turn and then come down. So it's pretty much like it says;
it's a fair start, if I explained it adequately for you.

Q. No--yeah, that's--thank you. You mentioned a delay that in
the recent years has been happening and it's related to toxins.
Just to be clear, was that delay something that was experienced
during this season?

A. Yes.

Q. Based on your experience, do those delays impact commercial
pressure on vessel operators to get out there?

A. Yes.

Q. Can you expand on that?

A. The fishermen are crabbing to make money. So the later in
the season, they're losing money. There's also some concern with
the holiday seasons. People want crab for New Year's and
Christmas. So if the fleet can't get out and fish, you know, for
crab during that time, that could affect the price of the crab
and the demand for crab. So that was a concern this year for the
fleet, for sure, because they were missing out on the Christmas
market.

Q. For the benefit of the public, had there not been a delay
in--normally, without the toxins issue----

A. The--the----
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Q. --—--what's the time frame for the opener? Sorry.

A. That's okay. We haven't opened for such a long time, I want
to say it's December 1 is when it can normally open, but there is
another issue as well. There's--there's meat--they--the crab
have to be full. So if the testing shows that the crab don't
have enough meat inside of them, that will also delay the season
as well. So this year there were a couple of things that--the
domoic acid as well as some of the meat was causing issues up and
down the coast as well.

Q. Understood. Were there any other considerations that came to
weigh in terms of the decision to delay this year?

A. Not on the state level, not--not with that particular area.
Q. This document and--I believe it's there on that first page
but, if not, we can scroll through that document as you need, but
this document makes reference to crab hold inspections. Can you
talk about what those entail.

A. So prior to being able to fish or pull the gear the--the
boats are required to get what's called a hold inspection. And
what that is is we--state police will go down or ODFW--Oregon
Department of Fish and Wildlife--will go down and will look into
the holds of the vessels to make sure that they don't have any
crab prior to the start of the season. And because they can set

their gear 3 days beforehand, you know, there could be some
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individuals that want to pull early or cheat. So that's--it's
making sure that no one has crab prior to the start of the
Sseason.

Q. So is there a specific time frame where you want to conduct

those----
A. Yes.
Q. ----hold inspections?

A. Yes, primarily over the last several years I've done it, 1it's
always started at noon on the day prior. So it's usually a
little over 12 hours prior to the start of the season is when we
start those hold inspections.

Q. Just for clarity, keeping in mind the start times on that
letter for this season, would you be able to tell us what that
time frame was?

A. So the gear setting would have started at 8:00 on January 1,
like it says, and then 9:00 a.m. January 4th would be when they
would be allowed to pull their gear. Our hold inspections, they
might vary from port to port, but at Newport they would have
started at noon on January 3rd.

Q. On the 3rd.

A. Uh-huh.

AIO: Lieutenant Woods, would you please display Coast Guard

Exhibit 017.
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Q. In the meantime, Senior Trooper Van Meter, to your knowledge,
did the MARY B II have a hold inspection?

A. Yes, it did.

Q. Turning your attention now to Coast Guard Exhibit 017, 1is
this the form used to document said hold inspections?

A. Yes.

Q. Specifically for MARY B II?

A. Yes.

Q. Do you know who conducted that inspection?

A. Yes, it would be Oregon State Police, Lieutenant Brian
Howell.

Q. Obviously you did not conduct that inspection; he did. But
is this how the vessel is assigned the maximum number of pots?
A. 1It's not assigned through this particular form, but when the
fishermen apply for permits, either for a two, three or five
hundred pot permit--so the MARY B II would have already had a
permit assigned. We Jjust ask what that permit is to list on the
form. So he would have had that prior to the hold inspection.
Q. Understood. And that number for the MARY B II, per that
document, was what?

A. Three hundred pots.

Q. Thank you. I would like now to shift my focus to your

interactions with the MARY B II and the wvessel's crew. Can you
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elaborate on any interaction that you had with the operator of
the MARY B II, Mr. Biernacki, on the dates prior to the accident.
A. On the date of the hold inspections I was at the port of
Newport and I didn't know who it was at the time, but it would
have been the operator, Mr. Biernacki. He had approached myself
and Lieutenant Howell, explaining--it was later in the day, too--
it was--it was pretty late in the afternoon--and had mentioned
that he hadn't had a hold inspection and needed one. So
Lieutenant Howell went to take care of that hold inspection, and
I went to another vessel. So that was the first time that I had
come 1n contact with them.

Q. So that was the same day, on the 3rd of January?

A. It would have been the 3rd in the late afternoon.

Q. Did you have any other interactions with the operator or the
crew members aboard the MARY B II after that?

A. I did. It would--I believe it was on the 7th of January. It
was a Monday, and the--the boats were offloading crab. So I'm
running from boat to boat to boat and dealer to dealer to check
licenses, to check catch, and I had arrived at--we call it the
port docks. That's the public pier--the public hoist where a lot
of our live buyers or our mobile buyers will buy crab, and I was
at a particular hoist that was operated by a dealer called

Seawater Seafoods, and I--I had noticed a boat that was there. I
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didn't recognize the MARY B II because it had changed names from
what it was before, but Mr. Biernacki was actually standing by
the hoist. I asked him his name. He gave me his name, of
course. Just--just small talk about how crabbing was going, you
know, what I was there to look at. He had mentioned that he had
crew member licenses, which are considered--we call them John
Does, and those licenses--you buy a license and they're generic
for anybody. You could have anybody on deck as long as you have
one of those licenses per--per crew member. So unless they have
a problem or unless there's an issue, if the boat has crew member
licenses, I don't ID or find names of the crew members. I just
go with it. So I noticed there were--there were folks down on
the deck, but I didn't--didn't find out whose names they were.
The only name that I did get was Mr. Biernacki because he was the
captain of the boat. And I was there maybe 10 minutes or so on
that particular boat, making sure they had the licenses. Their
crab were fine at the time. I didn't notice any issues. Crab
are required to be a certain size. So all the crab that I'd seen
looked--1looked a good size. And then other boats were coming at
the dealer next door. So I went next door as well. So I was
running around quite a--quite a few different places.

Q. You mentioned you only really interacted with the operator.

So did you know the crew members--the other crew members on board
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the vessel at that time?

A. At that time, no.

Q. And on that day you did not interact with them in the sense
of talking or---

A. I did not. Everybody was down on the--on the boat getting--
you know, helping with the offload, and I--I try not to bother
them unless I have to.

Q. You mentioned they were offloading crab.

A. Yes.

Q. Would you be able to describe, to the extent that you can,
the physical condition of at least, Mr. Biernacki, who 1s someone
who you interacted with the most, as it relates to any issues in
terms of injuries, range of motion in arms and legs-—---

A. I didn't notice any injuries or anything like that. I do
recall that--that--I'd never met him before, but to me there was

some type of--he was either really, really tired--you know, when

you say impairment, impairment can mean anything. It can be
tired, it can be, you know, induced by chemicals. So I--I wasn't
sure, but he looked very tired. Fishermen are pretty tired after

that first week. So it's not uncommon for me to see tired
individuals. I didn't--he wasn't driving a boat. He was
standing on the dock. So, you know, at that point, if there was

impairment, sitting on the dock, that's not a crime. So--but I
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did remember he was--he was pretty tired and--and he--he was a
little less perky, I should say, than he was several days prior
to that when we did the hold inspections.

Q. Understood. You had mentioned impairment and you talked
about possibility of being tired or--or of fatigue. At that
time, in your interactions with Mr. Biernacki, did you attribute
that perceived impairment to be due to fatigue or some other
reasons?

A. You know, I didn't know. I see fishermen at all stages.
Prior to the season everybody is pretty--pretty--pretty awake and
perky, but as the season goes on, you can see folks get tired, a
lot of different things. So I wasn't--I wasn't able to say why--
what impairment he could have had at that time.

Q. Based on your observations, did you do anything else or
follow up in terms of that observation that you had made?

A. I did not.

Q. Was anyone else present at that time?

A. The--the employees from Seawater Seafood would have been--
been around that general area, their offloaders.

Q. Regarding your interaction there, although short, did you
make a mental note or actually follow through on notifying marine
official--officers or some federal officers regarding your

interaction and--regarding the MARY B II, if--if they were to
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encounter that vessel while underway?

A. No, because I didn't know he was going anywhere. At the time
it was just a dockside check. The boat was tied up. It wasn't
going anywhere. So I wouldn't have thought to do that.

Q. Do marine patrol officers conduct boardings on commercial
fishing vessels in the harbor if there's appropriate cause or are
those boardings mostly held offshore?

A. For us, state police will board them offshore, in the bay,
dockside. It just depends on if we observe a violation or--or we
need to make a check.

Q. On that day, when you were--on the 7th, you said you were
running around talking to fishermen, checking licenses. On that
day or after that day, after the accident date on the 8th, did
anyone ever approach you with concerns about any impairment that
they allegedly observed?

A. Yes.

Q. Who approached you?

A. I had talked to the owner of Seawater Seafood. His name 1is
Brett Hamrick [ph], and he had mentioned that that evening--I
believe it was that evening. I don't recall--prior to the
incident he had had contact with Mr. Biernacki and he felt that
he had seen some impairment--again, this is just what he had told

me--and that he was concerned that the boat was going to go back
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out and fish, because the weather was supposed to turn really
bad. So he had told me that he had made mention to Mr. Biernacki
that he didn't think that it was a good idea for a boat of that
size to--to go back out and if he had known about--had checked
the weather conditions.

Q. Did that individual mention anything else?

A. That is all that I recall.

Q. There was no mention of what the operator's answer to him was
when he made that comment?

A. I don't recall what that was, no.

Q. Did you have any additional interaction with the vessel or
anyone connected to the vessel after the accident?

A. Not that was on there this year. I'm familiar with the
previous owner and different things like that but nobody--oh, I
did. His--Mr. Biernacki's mom had contacted me regarding the
gear. The gear was still, of course, fishing. So I worked with
Mr. Schones to try to facilitate how the gear was going to get
out of--you know, out of the ocean and stack out. So I did speak
to her about that.

Q. Similar question, additional interaction with the MARY B or
anyone connected to it but leading up to the accident. You
mentioned the two events or interactions. Any--anything else?

A. No.
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Q. When did you learn of the accident?

A. It was probably about 2:00 or 3:00 in the morning. So it was
well after it had happened. I'd received a text message. I
wasn't on duty that evening. So I didn't respond to it, but I
heard through the text--a work text message that a vessel had
gone down.

Q. So immediately after, you didn't--you weren't involved in the
response to the accident. Did that change or were you ever
involved, I should say?

A. I wasn't involved in the accident itself or the investigation
of the accident. That--by that point it had already been taken
care of by other personnel. I really picked up my involvement
when it came to the gear and to making sure that everything was
handled in regard to the removal of the pots and where that was
going to go.

Q. Now, since the date of the accident--I know you mentioned
the--one individual, but since the date of the accident, have you
received other relevant information about the operation of the
vessel or any crew members which may be related to the--to the
accident?

A. The only other individual that approached me was a fisherman
named Ryan Morgan. He had--unbeknownst to me, he had Mr.

Biernacki as a crew member--I don't know if he was a crew
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member--I think he was a captain, actually, on one of his--his
vessels. Mr. Morgan owns three boats in Newport, and I interact
with Mr. Morgan on a daily basis. And he had mentioned some
concerns with Mr. Biernacki's operation of his vessel the year
prior and had let him go, and I referred to--you know, to him--if
he had any information, to contact the Coast Guard, you know,
maybe some historic operation or, you know, experiences that he
had had with--with Mr. Biernacki operating his wvessels. That was
pretty much the end of it.

Q. Finally, do you have any thoughts or observations that
directly relate to the loss of the MARY B II and 1its crew?

A. I do not.

AIO: Senior Trooper Van Meter, thank you for your testimony
today. I have no further questions. Commander Denny?
LIO: Thank you. Does any member of the--I have some questions.

Questions by the lead investigating officer:

Q. So I want to talk about the hold inspection a little bit. I
know that you guys have quite a few boats that you have to look
at, look at their holds to make sure that, you know, people are
above board and everybody has a fair start, a fair chance to
acquire crab. What is the scope of the hold inspection when you
do go on board? What is the scope of that?

A. We just look at the holding areas. We're just making sure
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that there are no crab inside, whatever their--their tanks or
their holding--holding areas. That's all we look for that day.
Q. Okay. So it's a very--very narrow-scope inspection----

A. Yes.

Q. --—--and there's--okay. And so if the hold isn't in there at
all--because sometimes they're removable, if I'm correct--then
that's--is that the extent of it----

A. Yes.

Q. —-—-—--or do you look into the space where the hold would go?

A. Yes.

Q. For clarification for me, if the hold itself, like the

a

S

ctual--the actual tank wasn't in the vessel, do you look in the

pace where that hold would go?

A. We would at least look in the space and verify that their

t

ank wasn't there, yes.

Q. Okay, thank you, I appreciate that. You mentioned that on

t

he 7th of January the interaction with Captain Biernacki was

about 10 minutes and that you checked licenses. What in your

mind, if anything, stuck out, aside from being tired--when you

S

ay tired, what physical attributes made you believe that--that

he was tired or overly tired?

A. I wasn't sure what--what the impairment was, but he did have

very tired, bloodshot eyes. He was a little distracted when I
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was talking to him. He had some slurred speech. And his
movements were--were pretty slow and sluggish. Those were the
things that I remember.

Q. And did you--do you recall having observed the MARY B II
transit into the port docks that day?

A. No, I had not.

Q. Do you recall how--perhaps how long they had been there
before you interacted with them?

A. I had no idea. I had shown up. The boat was there and they
were in mid-offload. And then I moved on.

Q. Okay. And you mentioned that there were other persons in the
vicinity when you had the interaction with Captain Biernacki.

A. Uh-huh.

Q. Do you recall having any conversations with any of those
employees about that interaction?

A. There was one offloader--and I'm horrible at names. She's
there all the time, and both her and I looked at each other and
said, "Wow, he's--he's--he's not really with it, is he, today?"
And we both, you know, chuckled about that and then that was it.
Q. You--you mentioned that you did have interaction with Ms.
Anderson, the--the managing owner of--of the MARY B II. Were you
speaking to her as Mr. Biernacki's mom or as the--the vessel

managing owner to reacquire those pots?
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A. Both. I knew she was the owner of the vessel and she also--
she was his--his mother as well.

Q. Thank you. Have all the pots been recovered since then and,
if not, is that--are--how is that happening? Like how is that
process happening?

A. I'm—-I--last time I checked, almost all the pots had been
retrieved. We haven't gotten official notice, but last I
checked, they were pretty much all retrieved. 1Initially it was--
there was some confusion as to who--who would get the gear. And
it was difficult for her to navigate, being on the East Coast--
get the gear. So initially it was--we have a derelict gear
allowance. Boats can get 25 pots per trip. So initially the
fleet was bringing in, you know, anything between, you know, 1 to
25 pots and was stacking them out. Eventually another individual
on a boat had--had gotten a waiver from ODFW to go ahead and
retrieve the rest of the gear. So after, I'd say, probably at
least half the gear had been retrieved--his name is Traven Lutz
[ph]--he had received a waiver to pull all of that gear. So he
probably finished up maybe the last half of the gear, I'm not
sure. He was able to get more than 25. He could pull
everything. So we kind of had--had a lot of different dynamics
in retrieving that gear.

Q. About how long a time period are we talking about for that?
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A. Boy, it was at least--at least a month or longer for all the
gear to get in, but I--I couldn't say for sure when the last
pieces of gear came in.
LIO: Okay, thank you. Mr. Reilly?

CROSS-EXAMINATION
Questions by the party-in-interest counsel:
Q. Senior Trooper, thanks for being here. Cumulatively, do you
know how many pots were retrieved, approximately?
A. Over 250. That's all that I would be able to--to say.
Q. Your interaction with Mr. Biernacki around January 7th at the
unloading dock, that's kind of a transient dock where vessels
come in, offload and then they--they depart for either their own
dock or somewhere else, right?
A. Yes.
Q. Fair to say at the time you would expect that within a short
amount of time, Captain--Mr. Biernacki would be moving that
vessel somewhere else?
A. I didn't know who--who would. There's a lot of different
people. Sometimes captains have what they call a bay captain. I
wasn't sure who was going to operate or move the vessel or how
long it would be there.
Q. When you were interacting with him, approximately how far

away from him were you, at the closest?
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A. Oh gosh, I--I wasn't too close. Probably the closest was
maybe 5 feet or so, 5 or 6--between 5 or 6 feet.

Q. Okay, so that's--you weren't having a, like, face-to-face----
A. No.

Q. -—-—---conversation.

A. I did not, no.

Q. You mentioned a number of things that you described that led
you to conclude there was some level of impairment. Was there
anything you left off the list that, you know, led you to that
conclusion?

A. He just looked really--TI like I said, really tired.
Fishermen really get worn out through the season, and he looked
like he'd been out for a long time fishing.

Q. Prior to talking to Mrs. Anderson about the--the pot
retrieval, you hadn't had any contact with her?

A. No.

Q. Do you know the Oregon State Patrol policy regarding
notifying next of kin of a death? What's the standard SOP for
that?

A. Boy, I'd have to pull up our policy on that. I don't do that
very often, but I do know that normally someone from our agency
will--will do whatever they can to try to get a hold of next of

kin and make that--make that notification. Sometimes we'll work
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with outside agencies to do that, you know, whoever--whoever is
available to make that, but that is attempted, you know, as soon
as possible.

Q. With respect to your communication with Mr. Biernacki, did
you notice if he had--could you see his teeth--visibly see his
teeth during that interaction?

A. I--if I did, I wouldn't have noticed anything out of the
ordinary or anything. Nothing comes to mind. I'm sure he had
them, but I didn't--don't recall anything different----

Q. Some people wear dentures. So---

A. Well---

Q. I'm not sure he had them, but I thought you might have a
recollection.

A. I don't recall whether he had his dentures in or--or not. So
nothing I can recall.

PIIC: Senior Trooper, thank you very much for your testimony.
Ma'am, that's all I have.

LIO: Thank you. There are a few follow-up questions from the
panel. Lieutenant Bigay?

TA: Good morning.

LIO: Lieutenant Bigay?

ATO: By no means.

LIO: Okay, Lieutenant Foster--or Lieutenant Commander Foster?
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REDIRECT EXAMINATION
Questions by the technical advisor:

Q. Good morning, ma'am. I have a few questions about the number

of pots. So we see on display that the vessel was allowed up to
300 pots. You estimated--and I understand it's an estimation--
that approximately 250 pots have been accounted for. In your

experience, does that mean that the other 50 pots are still out
there, that they could have been on the MARY B II as it was
transiting in or are you aware of any repairs being done on pots
that we would be able to account for the other 50 pots?

A. I'm not sure. Just because--just because he had 300 pots
doesn't mean he deployed 300 pots. I would say--it--I don't know
how many he had deployed. Again, I'm just trying to guess how
many came in, and I think there were still some in the port that
hadn't been deployed. So there were some potentially that
weren't out there. Traditionally during that time of the season,
there aren't a lot of--a lot of pots coming back in. Folks may
be taking pots back out, but anytime they're coming in, most
often that time of the year the deck is pretty empty except for
maybe one or two if they're in need of repairs. I would assume
there weren't any crab pots on that night, but I'm not positive.
Q. One follow-up to that. You had said that all these pots are

marked with certain identifiers that would be tied back to the
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vessel they belong to. How many pots washed ashore or have any
pots come ashore that were not previously accounted for?

A. I wouldn't know. They don't have to let us know about that.
So it's not uncommon for things to wash up on shore. A lot of
times the fleet will find gear and they work it out amongst
themselves. They have a gear pile. So I don't necessarily
police the gear retrieval this time of year unless there's a
problem anyone mentioned.

Questions by the assistant investigating officer:

Q. Senior Trooper Van Meter, thank you for your patience. I
have one--two follow-up questions, if I may. You mentioned how
tired fishermen can be. So when you noticed that, it didn't seem
unusual, given their operations, and also in your testimony you
discussed some operational pressures that fishermen deal with.
In your professional opinion, how do these factors affect the
safety of Dungeness crab fishing operations?

A. The fleet will push themselves in the weather. They'll push
themselves whether they've not slept for days and days.
Especially with the late start of the season, captains and crew

don't get any money for working on gear. They don't get any

money unless they bring crab in. So they're going to push
themselves. They're not going to sleep. They're going to, you
know, not have great meals. They're going to push the weather
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because they--they need to make a living and they have families.
So, yes, I think they put a lot of pressure on themselves to get
out.

Q. In your experience, do you know of any measures that
fishermen in the fleet take to mitigate the hazards that those
pressures present in terms of safety?

A. You know, that would be something that you'd have to talk to
the fleet about. I wouldn't be able to speak for each--each
individual and how they mitigate those factors.

AIO: Thank you.

Questions by the lead investigating officer:

Q. So almost a follow-up to that question, the opposite, in your
experience being here and policing the fleet, have you noticed,
trend-wise, that--ways that some fishermen may enhance their
ability to stay awake to try and meet those commercial pressures
to be out there for long periods of time, get that catch and come
back in?

A. I think everyone has a Rock Star when I--when I stop by,
which is, you know, an energy drink. I see a lot of those, a lot
of coffee, a lot of different things like that. So I would say
Rock Stars and coffees are probably high on the list.

Q. When you assess potential impairment, I--I believe that you

use all of your senses, right, like sight, smell, hearing to
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interact with a person to make an assessment of their impairment

or not? Do you recall smelling anything when you interacted with

Captain Biernacki?

A. No, I did not, nothing.

Q. Did, at any point during or after that interaction with Mr.

Biernacki--did it ever cross your mind that perhaps the

impairment was anything other than being just tired, that perhaps

there was either alcohol or drugs contributing to that?

A. It wasn't until after I had talked to witnesses who had

talked to him after that--that that was something that came up.

At the time, I--like I said, I see fishermen all the time and

they're all tired, especially that time of the year. So there

was nothing beyond that initial until after I--I spoke to some

folks--that interaction with him that evening before he left

again.

LIO: Thank you very much. Appreciate it. Mr. Reilly?
RECROSS-EXAMINATION

Questions by the party-in-interest counsel:

Q. Just wanted to talk about the--the fishery just for a second,

just to make sure I understand and the record is clear. You had

stated earlier the fishery is open through August?

A. Yes.

Q. Is there a cap on the sort of cumulative amount of Dungeness
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crab that's allowed to be caught starting at January 87?

A. No, they can catch as many as they can--they can--they can

catch. We don't have trip limits until June. Starting in June

then they're held to only 1200 pounds a week.

Q. So I just--just want to make sure in my--my own mind that I

understand what the--what the urgency is in January, given that

the--the fishery is open for awhile. 1Is it the crab are easier

to catch at that point in time? Is it just the--the rushing to

get as much as they can for their vessel under the permit? Are

crab harder to catch later in the season? What's the--the

urgency there in January?

A. I'm not--I'm not a crab fisherman, but from my conversations

with the crew, you're going to catch a lot more crab at the

beginning of the season. So the amount of crab per pot

drastically goes down as the season goes along.

PIIC: Thank you very much.

LIO: Lieutenant Fogarty, government counsel, has a gquestion.
REDIRECT EXAMINATION

Questions by the government counsel:

Q. Good morning, Senior Trooper. As a law enforcement officer,

are you familiar with the impacts of amphetamines?

A. Yes.

Q. Can you briefly describe for the record the highs and lows,
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if you will, of methamphetamine?
A. So I will preface with saying I'm a fish and wildlife
trooper. So my expertise are fish, but I have run in contact
with folks that have been under the influence of meth. It's
pretty typical--say typical--they're--talk really fast, they're
itching, they have sores, they're just moving all over the place
and they're just--they're just hard to hold down. So that's--
that's my experience with it, anyway.
Q. And did you witness any of that on the day that you saw
Captain Biernacki or any of the other crew members?
A. I did not.
LT COLIN FOGARTY (GC): Thank you, Senior Trooper.
LIO: Does anybody have any other questions?
[No response.]
LIO: Senior Trooper Van Meter, you're now released as a witness
at this formal hearing. Thank you for your testimony and
cooperation. If I later determine that this board needs
additional information from you, I will contact you through your
counsel and our counsel. If you have any questions about this
investigation, you may contact the investigation recorder,
Lieutenant Luke Woods. Thank you for your time.

Before going off the record, I do want to make one note for

the record. In Mr. Schones' previous testimony, we talked a
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little bit about the fishing vessel PATRIOT that had a marine
casualty with the windows on January 7th. A correction to the
record, the vessel was, in fact, escorted in, not towed in. I
got clarification. So I was mistaken. You were correct. Thank
you, sir, for that.

It is currently 11:39. We do not have any scheduled
testimony until 1:00 p.m. So we will go ahead and go off record
and convene at 1:00 p.m. Thank you.

[The hearing recessed at 11:40 a.m., 13 May 2019.]

[END OF PAGE]
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U.S. Coast Guard Marine Casualty Board ICO loss of MARY B II
held in Newport, Oregon
on 13 May 2019

WITNESS: TYREE WILDE
[The hearing was called to order at 12:59 p.m., 13 May 2019.]
LIO: Good afternoon. The time is 12:59 and we're going to
reconvene this public hearing. The public is--the public is
reminded that should any person have--believe that they have
information that has not come forward or not been brought forward
which might be of direct significance to this investigation, that
person 1is urged to bring that information to my attention by e-
mailing accidentinfo@uscg.mil or you can also--during the hearing
you can e-mail the investigation directly at MARYBII--and that's
the Roman numeral II--.uscg@gmail.com, and that e-mail address is
being monitored.

We will now hear testimony from our next witness, and that
is Mr. Wilde from NOAA. Mr. Wilde, would you please come forward
to the witness table and Lieutenant Woods will administer your
oath and ask you some preliminary questions.

TYREE WILDE was sworn and testified as follows:
DIRECT EXAMINATION
Questions by the recorder:

Q. Please state your full name and spell your last.
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A. My name 1is Tyree Wilde. Last name spelling, W-i-1l-d-e.

Q. Please state your current employment and position.

A. I work for the National Weather Service, which is an agency
of the National Oceanic and Atmospheric Administration or NOAA.
I work out of the Portland office. I'm the warning coordination
meteorologist.

Q. Please state any education or training related to your
profession.

A. I hold a master's of science degree in meteorology as well as
a bachelor of science degree in meteorology and various training
courses throughout my career.

Q. And do you have any professional licenses or certificates
related to your profession?

A. No licenses, per se, but we certainly have certificates.
We're certified to do forecasting and those type of things. More
of an internal certification, be certified to work certain desks
and stuff.

REC: At this time Lieutenant Commander Foster will begin her
preliminary line of gquestioning.

TA: Good afternoon, Mr. Wilde. Thank you for appearing here
today at this hearing. I would like to follow up on some
questions that Lieutenant Woods asked you; however, before that,

in front of you there should be a laser pointer. 1In the event
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you need to point at an exhibit to answer a question today, would
you please, for the benefit of the public, illuminate the display
here behind me. Great, thank you.

LIO: AS a note of administration, Mr. Wilde is working off of
notes. The Coast Guard acquired a copy of those notes, and those
will be introduced into the record as Exhibit Coast Guard 063. A
copy of those notes have been provided to the party in interest.
Questions by the technical advisor:

Q. How many persons work in your office?

A. Let me think about that for just a minute. I think we have
about 28 people.

Q. And what areas of forecasting is your office responsible for?
A. So our area of responsibility is basically southwest
Washington and northwest Oregon. So we--our jurisdiction goes
from Lane County in northwest Oregon northward to Cowlitz County,
to include Cowlitz County, westward over to the Long Beach
peninsula, which is Pacific County, and our domain is from
basically the crest of the Cascades to 60 miles offshore into the
marine waters. Same Jjurisdiction from basically Lane County all
the way up to the Long Beach peninsula.

Q. Were any weather forecasting operations of your office
impacted by the lapse of government appropriations that was in

effect during the time leading up to the 8th of January 2019

124



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

incident and on the incident date?

A. The short answer is no. Most of our employees were deemed
accepted employees, which is basically essential employees. So
we were—-—-all operational folks were continuing to come to work
and doing our day-to-day function. The only exception there was
our administrative assistant, who was an interim--interim
accepted. So she was brought in to duty as--as needed. So--but
the rest of us were--all operations did their day-to-day duties
just as--just as we were before the shutdown.

Q. Thank you. So of the approximately 28, most of the 28 were
still there in the office each day?

A. Correct.

Q. Thank you.

A. Well, actually we work rotating shift work. So certainly we
don't have 28 there on any given day, but we work 24/7. So the
bulk of our work force works rotating shift work. So, you know,
take, for instance, night shift, only two people are there
and----

Q. Understand.

A. ----on weekends and stuff, too.

Q. Please describe the tools that the National Weather Service
uses to formulate marine weather forecasts for the area offshore

of Newport, Oregon.
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A. Okay, we have a variety of tools. 1I'll start with the
observational network, if you will. So this is platforms, if you
will, that are collecting data. We call them observations.

Those consist of a network of buoys--weather buoys that are
sitting in the ocean. We certainly have satellite data that--we
call it remote sensing of the ocean. Let's see, we have--on
board the satellites they have various sensors that we can kind
of detect what's going on on--on the--on the ocean. We also have
near—--near--near shore meteorological observations at certain
airports and ceratin sites. We also have a suite of what we call
numerical weather models. They're basically mathematical models
that provide an outlook of what the current situation of the
atmosphere is and, you know, basically gives a forecast all the
way up to 7 days. We kind of use that as our guide for
forecasting. We also have a network of observations that kind of
come in besides our buoys. Those can be sometimes ship obs--ship
observations, ships transiting the area. Sometimes on land those
are, you know--we call them near-shore--you know, along the
immediate coastline, those could be our volunteer weather
spotters, airport data, sometimes just even the public--just
observations—--important weather parameters that reach certain
thresholds.

TA: Lieutenant Woods, please display Coast Guard Exhibit 27,
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page number 5.

Q. Mr. Wilde, for your benefit and for the public's benefit,
Exhibit 27, page 5, is the National Weather Service forecast for
coastal waters from Cascade Head to Florence, Oregon, 10 to 60
nautical miles, from the date of January 8th, 2019. Briefly
would you please talk about the type of forecasts that are
available for mariners working off the coast--off the coastal
waters of Oregon.

A. Okay, so--could you repeat the question again?

Q. Yes, sir.

A. Just the latter part of it.

Q. 1In general terms, because I do intend to ask you more
specifically--in general terms I'm asking for the type of
forecasts for mariners working in these waters around Newport,
Oregon.

A. Okay, so basically it's what we call our coastal waters
forecast. So we--it's the same jurisdiction I spoke of before.
We kind of our break our marine zones into--our coastal area into
four zones, basically the coastline out to 10 nautical miles and
then from 10 nautical miles out to 60 nautical miles. Beyond 60
nautical miles there are forecasts still available. They're from
our Ocean Prediction Center, which comes out of NOAA's National

Weather Service facility in Washington, D.C. So, furthermore, we
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break those zones into north/south boundaries, basically from
Cape Showalter down to Cascade Head and Cascade Head to Florence.
Then we have the 10-nautical-mile break and then the 60-nautical-
mile break. So sometimes those conditions are different in those
specific zones. Sometimes the weather conditions are the same,
but this coastal waters forecast is produced at least two times a
day, roughly 9:00 a.m.--I'm sorry, 3:00 a.m. and 3:00 p.m., and
then at--it can be issued up to four times a day, basically 9:00
a.m. and 9:00 p.m. if conditions warrant. They can also be
amended at any time during the day. For instance, i1if conditions
worsen, then we're typically forecasting--or gets better than we
are typically forecasting--we call that an amendment. So they
can be amended more times than that. As a minimum, they're
issued at least two times a day.

Q. Turning your attention to the exhibit on the screen, is this
an example of the kind of weather forecast provided by your
office?

A. Yes, it is.

Q. How is that weather information disseminated to the public?
A. 1It's disseminated by various means. We have a pretty robust
communication network that we can get this information out. I'm
going to start with inland. We have this NOAA weather wire.

It's one mechanism that this gets disseminated to a variety of
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users. A family of services is another dissemination method. We
can get that out to a lot of our media partners. We also
broadcast information over NOAA weather radio. We have a pretty
extensive network of NOAA weather radio transmitters, ten of them
in our area of responsibility. That information gets
disseminated that way. We also have web delivery services. All
this information gets posted to our web page. Users can come in
and access that web page and pull it back any time of the day.
Then, of course, some of our warning services. We have different
types of subscription services to get warning information out.
Some of those--we provide that free to some public service
agencies, but those are widely available, some of them for free
and some of them are for small fees with commercial weather
providers. I'm trying to think--let's see what else we have.
Those are the ones that come off the top of my head right now.

Q. Yes, sir. Can you expand just a--briefly about how the
weather radio--what frequencies those are transmitted--the
information is transmitted.

A. Sure. The National Weather Service is licensed to broadcast
weather information over NOAA weather radio seven frequencies.
They start at 162.400 megahertz and they increment every .25
megahertz up to 162.550 megahertz. So there are seven channels,

162.4, 162.425, 162.450, et cetera, up to 162.550. And so that
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footprint, the weather radio broadcast, is anywhere from, you
know, 40-to-100-nautical-mile range, depending on, you know, the
atmosphere conditions and whatnot. Our nearest weather radio
transmitter to this location is right here in Newport. We also
have a transmitter at Florence. We actually broadcast out of
Yaquina Head.

Q. Are you aware of any blind spots sometimes referred to as
skip with respect to radio frequencies?

A. There are blind spots in our NOAA weather radio transmission
coverage, usually blocked by terrain in a few locations. It's--
that's why we put in as many transmitters as we have to kind of
minimize the blind spots. Our goal a few years ago was to make
NOAA weather radio coverage available to about 95% of the popu--
the populace. So there are a few blind spots. It's typically
blocked by terrain.

Q. Thank you. To the best of your knowledge, were there any
obstacles that were encountered to disseminating the specific
forecast for the time frame leading up to the 8th of January
2019, asking specifically if you know of any outages for the
website or if any of the radio broadcasting equipment was
malfunctioning?

A. To my knowledge, everything was functioning properly.

Q. Okay, moving a little bit into bar conditions, we heard
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earlier testimony regarding wave heights and breaking surf in the
Yaquina Bay area. Are these extreme conditions unique to this
area?

A. No, every one of the river bars along the Oregon and
Washington coast have similar type of conditions. Probably the
most famous one is the Columbia River bar, which we actually put
out specific forecasts for the Columbia River bar and we put out
what we call advisories for the Columbia River bar when the
conditions reach a certain threshold. I can go into those
thresholds if you want, but that's the only bar, if you will,
that we produce that type of forecast for. But the other bars,
the Tillamook Bay bar, the Yaquina bar has very similar
conditions. The volume of water coming out of the Columbia River
bar is much greater. So that probably has, in my opinion, worse
conditions on the Columbia River bar to these other bars, not to
say that these other bars don't have very serious breaking wave
conditions.

Q. To the best of your knowledge, are the bar and surf
conditions experienced in the other areas of the United States,
like California, similar, greater than or less than the Pacific
Northwest?

A. I believe the Humboldt Bay bar is very similar. Grays Harbor

bar in Wash--Humboldt Bay bar in--off Eureka, California is very
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similar, probably very similar to the Yaquina bar. Grays Harbor
bar in western Washington is also very similar, but I would say
the Columbia River bar is certainly the worst on the West Coast.
In fact, I've heard from my interactions with mariners it's one
of the worst in the world. That's the Columbia River. 1It's
different than Yagquina--the Yaquina Bay Bar--certainly serious
and treacherous conditions certain time of the month--certain
conditions on that bar as well.

Q. What about other areas of the United States, for example, the
southern coast or the East Coast?

A. To my knowledge, they don't have the same type of conditions
as—--bar conditions that we have here on the West Coast, not
nearly as serious as--conditions.

Q. To give us a scope of the potential dangers of the Pacific
Northwest bar areas, can you describe the worst surf conditions
you have prepared a forecast for in terms of wave heights and
surf conditions.

A. I believe the worst wave heights that we--that I've observed
in my career here in the Pacific Northwest is--this is buoy
reports—--out in the open ocean is 48-foot seas. That happened in
a big storm in December of 2007. As far as bar conditions, I'm
trying to relate back a little bit, but we've certainly seen--

this is the Columbia River bar. This is where we have
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observations for and we produce a forecast for--certainly
breaking waves on the order of 28 feet.

Q. And you had noted the one in 2007 was the result of a
particular storm. In general are the storms, either the winter
or the summer, the reason for these extreme wave heights?

A. 1It's a couple things. Certainly the storms. Typically the
worst conditions happen in--during the winter months when we get
these strong low-pressure systems that move up along the Pacific
Northwest coast. It also has to do with the volume of water

coming out of the river--out of the rivers, and it's also

directly related to the ebb currents. So the ebb current is
basically river to sea. A flood current is, you know, sea to
river. So it--the standing waves certainly occur fairly

frequently in the wintertime when we have a large storm and--and
a strong ebb current. It creates--that's--that's the--basically
the--the scenario where it creates these treacherous bar
conditions.

Q. All right, and in general can you estimate the frequency of
those winter storms?

A. Well, during the winter months it depends a little bit, but I
would--I have seen in my career as freg--these storms as
frequently as every 24 to 30 hours if you get into a really

active weather pattern where the jet stream or the storm track is
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kind of right over our latitudes. I would say that's more the
exception. I would say probably the--during the course of the
winter we might see a--a storm system, frontal system maybe two
to three times a week.

Q. And how long do those storms usually last? Is it a multi-day
storm or does it----

A. Two to three hours.

Q. ----kind of blow through quickly?

A. Usually the frontal--frontal system will--will move through a
particular area, usually from west to east or some type of south
to north component--southwesterly to northeasterly component--
move across a particular area in a matter of hours, a handful of
hours, 6 to 8 hours, something like that. Then it'll certainly
move on. There are exceptions to that. Sometimes the frontal
systems will stall, and that can certainly occur and it happens a
few times a year, too.

TA: Lieutenant Woods, please exh--please display Exhibit 58,
page 3.

Q. Mr. Wilde, for the benefit of the public, I am displaying a
photo of NOAA buoy 46097 in detail. Please take a moment to
familiarize yourself with this photo.

TA: Mr.--Lieutenant Woods, if you would zoom in on the sensors

on the buoy, please. Lieutenant Woods, please shift to the same
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exhibit, page 1.
Q. Mr. Wilde, when we're--when our computer catches up to us,
it's going to be the full--a normal page for this buoy. It'll

show you the predictions and I'm going to ask you in more detail

about—-—--
A. Okay.
0. —-———the kind of information this collects. While we have

this photo, Mr. Wilde, can you please talk about the type of
sensors that these buoys have on board and how they communicate
to your office.

A. Yeah, so, you know, I'm certainly not familiar with every
particular sensor on there, but the--they have a wind instrument
on there. That's what those little--those little propellor-type
things are, those anemometers. They record wind direction and
wind speed. There's a primary and a backup for that. These
buoys also measure wave heights--significant wave heights.

That's basically the average top third of the waves that it sees.
There's instruments on there that have--that measures water
temperature and air temperature as well. I would say for
meteorological forecasting to produce our marine forecast, we are
most interested in the sea conditions or the wave height and the
wind information, because that's directly related to the types of

marine forecast we provide.
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Q. Thank you. And how do these buoys communicate that
information to your office?

A. So this--this buoy--it's all done by satellite
communications, and we have--NOAA has a national--National Data
Buoy Center, which is in Mississippi. I think it's in the
Stennis space center in Mississippi. So they're--that agency is
responsible for the maintenance and--of all the--all the buoys in
both oceans. And then once that informations get to the National
Data Buoy Center, it also is routed through our
telecommunications gateway in Washington, D.C., the National
Weather Service telecommunications gateway, and then that's
transferred from there out to the various weather offices to
include northern Oregon.

Q. So the next exhibit I was hoping would come up would--would
lend us this information, but to your knowledge, are there
multiple weather buoys off of the Oregon coast?

A. There are. There's--there's at least three. I'm sorry,
there's at least three in our area of responsibility. There's
another one down south just off of Cape Blanco as well.

Q. Thank you. And to the best of your knowledge, were all the
marine weather buoys functioning as designed leading up to the
night of the 8th of January of 20197

A. I know the ones--the two off of the Oregon co--the northwest
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Oregon coast, the buoy--what we call 46050, which is 20 miles off
of the coast of Newport at Stonewall Banks, that was operating
properly. Buoy 29 off the Columbia River bar was operating
properly, to my knowledge. We have another one, buoy 89, which
is about 60 miles off the Tillamook coast--off the coast of

Tillamook, was operating properly. I don't recall if buoy 15 off

of the Cape Blanco coast was operating properly. I'd have to go
back and look at the history of that. I'm unfamiliar--I know
it's had some--little bit of outages this winter. So I'm not

positive about the operational capability of that one on January
8th.

Q. Thank you. 1I'd like to shift to Exhibit 27, page 5. And
this--I will remind you, if you need to use your laser pointer--
this, for the benefit of the public, is National Weather Service
marine forecast for coastal waters from Cascade Head to Florence,
Oregon from 10 nautical miles to 60 nautical miles, dated the 8th
of January 2019. Would you take a moment to familiarize yourself
with the bottom portion of this document.

A. I'm familiar with this.

Q. Can you briefly explain what a small craft advisory is and
how it impacts mariners.

A. Sure, we have different criteria for what we call our marine

weather warnings and advisories. So the first level of that is
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what we call a small craft advisory. This can be for strong
winds or this can be for certain types of sea conditions or, in
the case of the Columbia River bar, rough bar conditions. So for
winds--well, small craft advisory for winds in this--in the
Pacific Northwest, that threshold is 21 knots to 33 knots,
inclusive. Those could be sustained winds or frequent gusts.
Also for small craft advisory for hazardous seas or what we call
small craft advisories for seas, the sea--the wave height is in
excess of 10 feet or greater. And for our rough Columbia Bar,
the small craft advisories are basically for wave heights 10 feet
or greater or can be 7 feet or greater if we have breakers on the
bar. That's kind of the thresholds for small craft. So it can
be winds, it can be seas. The wind threshold is 21 to 33 knots.
Seas are greater than 10 feet. There are some exceptions on the
Columbia River bar. It can go down as low as 7 with breakers.
And then I can--the next level of our marine warnings are gale

warnings, strictly wind. Threshold for there is winds of 34 to

47 knots, sustained of frequent knots ([sic]. Beyond that we get
into storm force warnings. That's basically 48 knots to 63
knots.

Q. Why does your organization break up those certain thresholds?
Why--why those wave heights and why those winds?

A. Yeah, this is--this has been done for many, many years in our
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agency. It's basically probably been some work with--working
with the Coast Guard, working with various fishermen's groups.
When sea conditions get to these thresholds, for instance, this
small craft, then it's a notification to people going out onto
the waters or the coastal waters that you need to exercise some
caution because we have some weather conditions that could--could
create some--some--some potential problems if--for navigating
safely or safe operation of your boat. Certainly once you get
into the gale warnings, storm warnings, those conditions just
WOr--worsen.

Q. Mr. Wilde, would you take a moment to familiarize yourself
with the verbiage on this forecast, beginning at the bottom with
the word "tonight". I will ask Lieutenant Woods to advance the
slide to slide 6 when you give him the signal and allow you to
read the rest of the forecast for Tuesday evening. Please let me
know when you are finished familiarizing yourself with this
section before I continue with questions.

A. Yes, I'm familiar with that. So this--this particular
segment here is for--from Cascade Head to Florence, Oregon from
10 nautical miles out to 60 nautical miles. We call that our
outer waters forecast.

TA: Yes, sir. Please advise--please advance to slide 6. For

the benefit of the public, this is a--not a two-part message. It
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was just a continuation of the screen capture. So Mr. Wilde is
now reading the rest of the forecast from that evening.

Q. Does the Coast Guard or any other state or federal agency
provide weather operations specific to bar conditions?

A. Yes. We rely pretty heavily upon the U.S. Coast Guard with
our bar conditions. In fact, we've--we've got a nice program
we've generated that is available on our web page that has the
bar conditions for every bar in Washington and Oregon as well as
a little bit of camera imagery. So how I understand the process
works 1s let's just say the Coast Guard station goes out and
transits a particular bar. Let's call it the Yaguina bar or you
can call it the Columbia River bar. They report whatever those
observations were. That gets—--that information gets sent to us
folks at the National Weather Service, and we include that into a
web page that we have. We call it the--I forget the exact name--
point to our web page--but it has the actual bar conditions for
all the river bars up and down the Oregon and Washington coast,
as well as some camera imagery.

Q. Yes, sir.

A. So, yeah, we are in----

Q. And we do-—---

A. -—--—--partnership with the Coast Guard in getting that

information. And, quite honestly, that information gets--gets
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sent to us in our office and, guite honestly, we use that
information in our weather--in our marine weather forecasting----
Q. Excellent.

A. —--—--especially for the Columbia River bar.

Q. And I do have some questions at a later date----

A. Okay.

Q. ----with an exhibit to clarify a little bit more on that.

A. Okay. May I make one clarification on this----

Q. Yes, sir.

A. ----slide? So I think it may be worth emphasizing here is
our "today" and "tonight" periods are basically 6:00 a.m. to 6:00
p.m.

Q. Thank you. With respect to the Coast Guard and other
entities informing that information, how does your office ensure
that these forecasts are accurate, as in do you have a feedback
mechanism if the Coast Guard supplies X amount of conditions, you
will--does--does some entity in your office go back and say, yes,
these were actually the observed conditions or it meets with our
forecast tools. Is there any kind of feedback loop?

A. For the--you're talking about the observations themselves,
right?

Q. Yes, sir.

A. Yeah. Yeah, so we actually try to do verification of, for
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instance, our forecast was--we typically try to do these
verifications for--for our warning thresholds, gale warnings,
storm warnings, things of that nature. So, you know, if our
forecast was for gale conditions, say 40 knots, we'd go back
through it and the buoy data was 30 knots. Then that would be a
miss on our part, you know. Say, 40 knots or 45 knots, then,
yeah, then we would verify that it's a good forecast. So that
process does take place.

Q. Excellent. Does the National Weather Service provide
training to federal, state or local organizations that provide
bar condition reports to your office?

A. Can you repeat the question, please.

Q. Does your office provide training to federal, state or local
organizations that provide bar report conditions to your office?
A. I would say maybe--well, the answer to that is a little bit
of yes and no. I would say not directly. We do have a position
in the National Weather Service called the port meteorological
officer. There's one in--one in Seattle, one in the Oakland
area. I think the one in Seattle is actually vacant right now,
but they actually make visits to the Coast Guard stations
throughout the year, provide some training, provide help with
some of their instrumentation, things of that nature. So there's

that type of training going on. Throughout the year we attend
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meetings with various fishermen groups and commercial operators,
sometimes visit the Coast Guard. So in--in those visits we
provide some training on our weather forecasting capability, what
type of data is available to them, how do you get that
information, those type of things. So I would say they're--I
would say they're not regularly scheduled, like every 3 months,
but it's as--as meetings and situations arise or opportunities
arise to go out and visit these--these locations. We do do that,
and it's usually taking advantage of all of us being in a--some
type of meeting together. So I think a good example is twice a
year we meet with the Columbia River Fishing Association,
Crabbing Association, as well as the towboat operators that
operate the barges up and down the West Coast. Sometimes the
Coast Guard is at those meetings. We make tel--teleconference
capability for those. Those meetings are typically held in
Astoria. We have teleconference capabilities for the fishing
group at Newport to participate in those. A lot of those
meetings talk about regulatory-type stuff, "Let's try to keep the
crab pots out of the tow lanes," things of that nature, but the
National Weather Service usually gives some type of marine
weather training and updates at those type of meetings. So
that's an example of some of the types of training we do.

Q. Referring to the--the exhibit that's displayed on the screen,
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can you talk to the accuracy of this forecast in terms of actual
weather for the late afternoon leading into the late evening from
the 8th of January 20197

A. Yes, I think that was very accurate, actually. So in this
particular case, you can kind of see we had small craft
advisories out. This is for the--what we call the outer waters,
up until about 4:00 p.m. So I'm going to backtrack a little bit.
We were expecting a storm system to come in that particular day,
on Tuesday night and Wednesday with rapidly deteriorating weather
conditions, sea conditions coming up quite rapidly, and wind
conditions increasing quite rapidly--quite rapidly. So we
definitely had small craft winds all throughout the evening. It
looks like we went to gale-force winds at about 4:00 the next
morning near the accident site, and the seas really ramped up,
you know, well--well in excess of 10 feet and they peaked out at
about 17 feet--close to 17 feet to the time of the accident.

They actually maximized at about 20 feet about midnight that
night. So I think that forecast was very accurate. Small craft
advisories out until late afternoon and then we were
transitioning to a gale warning, which is a higher threshold of
basically higher winds and the more chaotic sea conditions. So I
think this was a very accurate forecast.

TA: Thank you. Please display Exhibit 58, page 2.

144



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

Q. Mr. Wilde, for the benefit of the public, I am displaying the
Yaquina Bay bar camera image along with verbiage associated with
the image. This image was displayed on the National Weather
Service website. While we're pulling that up, Mr. Wilde, are you
familiar with the term "bar report"?

A. Yes, I am.

Q. Would you ex—--expand upon that?

A. So this is something we look very forward to at our office of
the Coast Guard--we're really anxious to see the bar report
coming out of Cape Disappointment--the Coast Guard station at
Cape Disappointment, because we knew they just made a transit
across the Columbia River bar, close to it, and radioed back what
the--basically the bar conditions were. So we kind of use that
as our check, if you will, our verification of, hey, how's our
forecast for the Columbia River bar going. And we basically move
our--our forecast in one direction or the other based upon that--
that bar report. So that's very critical. And like I said
earlier, the Coast Guard provides those type of bar reports for
the other bars, too, and we integrate it into this web page. So
we look at this several times a day to get an idea of what the
conditions are up and down the river bars and our area of
responsibility.

Q. Thank you. 1I'll refer you to specifically to the graphic.
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Do you see where it says "status and restrictions"?

A. Yes.

Q. Would you please talk to the comments that are filling in
"status and restrictions".

A. Well, this is something the Coast Guard put--puts in. You
know, we're certainly more interested in the information below
there about, hey, what are the--what are the sea conditions, what
are the wave conditions in the actual bar, in the main channel of
the bar, or next to the jetties. No restrictions, basically, to
our knowledge, that means, you know, no restrictions to any type
of vessel. Sometimes we see restricted to some type of vessel, a
certain length of vessel, I believe, and sometimes this is the
bar--we see bar closure restrictions on there, which is all done
by the U.S. Coast Guard. Again, we're most interested--the
National Weather Service, we're most interested in the sea--the
sea conditions and any type of wind conditions we can get,
especially in a main channel.

Q. Looking at this page, this is obviously the web camera image
looking at the seaward entrance. Do--are you aware if this
camera provides continuous video allowing a viewer to see actual
condition at the moment of viewing or is there a periodic
interval?

A. My knowledge of this camera is the camera imagery is
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available during daylight hours. Certainly the imagery is
available at night, but there's no illumination or anything like
that. So there's nothing to see much at night. As long as the
camera 1is operating--this camera is not operated by the National
Weather Service. So we're at the mercy of whoever operates this
camera, but to my knowledge, it's--we can look in here on any
kind of given day and it's usually up-to-date imagery. There has
been occasions when the camera has gone offline or the
information has gone offline. It's usually the result of some
type of data dissemination issue.

Q. Are you aware of who maintains this--the imagery?

A. I be--I'm—-I couldn't say for sure, quite honestly. I
believe it's the Coast Guard, but I'm not completely sure.

Q. Thank you. Switching briefly to the weather forecast, you
earlier mentioned, can anyone--how can anyone listen to the
weather forecast, specifically asking about AM commercial radios
or do you need any special equipment to tune into and listen to
those frequencies?

A. Okay, so--so if you want to listen to the--to the weather
forecast, the best vehicle for that is over NOAA weather radio.
So you would need a receiver. Typically we call them weather
radio receivers, something to be able to pick up those

frequencies I mentioned. So you can get your information over
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NOAA weather radio that--that particular way. Some automobiles
also have--you can pick up that frequency. There's only two that
I--I know of that--and also I think we relay this information to
the U.S. Coast Guard, you know, our weather forecasts. To my
knowledge, they have the capability to relay--relay the
information over their frequencies, too, on some type of
recording or even a--or even a phone recording, too. And that's
another way we can get the information in our office, too. I
failed to mention before, but you can also dial into some type of
telephone number, a phone tree, and also get this--this weather
information via telephone. So if you want to listen to it, I
think the short answer is NOAA weather radio or some type of
weather radio receiver, phone by calling the number at our
office, or maybe listening to a broadcast out of the Coast Guard
station, which would contain the wea--the latest weather
information and any warnings or advisories that are in effect.

Q. How is the public made aware of the various ways to listen to
the marine forecast?

A. Through various education efforts. You know, all that is
available through our web delivery services, but it's also part
of our outreach and education efforts of multiple ways you can
kind of receive weather information. We do public forecasts--I

mean public education. We take advantage of doing this type of
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education almost every type of meeting we have with some type of
customer group or even--even the public, you know, attend--
attending public meetings and take advantage of--of trying to
relay this type of information, this type of education.

TA: Lieutenant Woods, please display Exhibit 18, page 2, Yaquina
Bay bar restrictions.

Q. Mr. Wilde, I am displaying a compilation of these bar reports
we talked about earlier from the day of the 8th of January 2019.
When it comes up, I will ask you to identify the line beginning
at time stamp 1644, which should be----

A. Could you zoom in, please.

Q. It should be at the top entry of the page.

TA: So for the benefit of the public, we're having some
technical difficulty--difficulties with our computers. So we're
going to run the paper copy to Mr. Wilde.

WIT: Okay. I think I can see it there now.

TA: Oh----

WIT: Yeah, I got it.

TA: ----so close.

Q. Mr. Wilde, can you please familiarize yourself with the
verbiage next to the time stamp 1644. When you're ready, would
you please read aloud from that time stamp.

A. Okay, so on the left-hand--the time stamp 18319 at 1644, on
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the left of there it says "all recreational/UPV". So to my
understanding, this is some U.S. Coast Guard language that's
basically either--I don't know if this a restriction--let me read
the right-hand side here a little bit. Yeah, so it would be
restricted to recreational and unin--uninspected commercial
passenger vehicles--vessels, I'm sorry. So, again, a restriction
by the U.S. Coast Guard to--to all recreational and uninspected
commercial passenger vehicles [sic] in this particular case at
buoy 7. There's some information on what the sea conditions are,
the jetty tips and also the main channel itself, 4--4-to-6-foot-
long ocean swells, winds east at 10 to 15 knots. So there's a--
there's a--some level of restriction on that particular entry.

Q. Yes, sir. What information might a mariner glean from that
information?

A. Well, there would be really great information to--to have
here about--on this particular--I think this is for the Yaquina
bar.

Q. Yes, sir.

A. So it would be what are the sea conditions expected in the
main channel. That would be, in this particular case, 4-to-6-
foot-long ocean swells, what the sea conditions are, the jetty
tips. There's some chop with the ebb. What the visibility would

be, 5 nautical miles. Then certainly if you want to call this a
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notice to mariners, there is a restriction on this particular bar
at this point in time.

Q. What is the significance of the predicted tides and the tidal
currents, and how do those tides affect the conditions
specifically in Yaquina Bay?

A. Okay, so, you know, certainly--well, certainly we were having
some--if I recall correctly, we were having some pretty higher
tides that particular time of the month because we'd just had a
new moon 2 days before. So that's typically a time of your high
tides. And then what's not available here--I don't see, anyway--
is the--the current velocity. So if there was an ebb current--go
look and see what the current velocity was—--if there was an ebb
current, that would be--if you were transiting at the time of the
ebb current, that's some of your worst sea conditions--can occur
as the ebb current kind of goes out and you're met with the--you
know, the ocean waves, the swell coming in from the open ocean--
is going to basically create some type of a standing wave across
these bars.

Q. And you mentioned earlier that the verbiage reads "the bar is
currently restricted to all recreation and uninspected commercial
passenger vessels at buoy 7". Are you--do you know who is
responsible for restricted the bar and closing the bar?

A. Yes, to my knowledge that's done by the U.S. Coast Guard.
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Q. And do you know what parameters they base those restrictions
or closures on?

A. I do not.

TA: Lieutenant Woods, please display this exhibit, page 1.

Q. Mr. Wilde, I'd like to direct your attention toward the time
stamp entry 2058. And I'd like you to read the section that
talks about--starts at "jetty tips" and goes through "buoy 7",
please.

A. Just scroll----

TA: Negative. Go down. It's--—-—-

WIT: 20587

TA: Yes, please.

WIT: Okay, so entry there is--this is, you know, basically some
entry for the jetty tips of main channel, 12-to-14-foot swells
with occasionally 16-foot breaks. So the waves are breaking.
Visibility of 6 nautical miles. The winds are out of the east-
southeast at 10 to 13 knots, and the bar is currently restricted
to recreational and uninspected commercial passenger vessels at
buoy number 7. So that tells me, you know, from our previous
entry, sea conditions are worsening. Certainly this--as we had
in our forecast, the--in the forecast, the seas are rising, and
the winds is also kind of picking up. So that tells me the

weather conditions are deteriorating--weather and sea conditions.

152



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

Q. Although the forecast is for 12-to-14-foot waves with
occasional 16, could the actual conditions on scene exceed l4-to-
l6-foot waves?

A. Well, this--to my knowledge, this is a--not a forecast. This
is an observation.

Q. That's right.

A. And this particular--in this particular case. So there's a
little bit of distinction there. But, yes, you know, right now
at the latest observation--and typically these are--to my
knowledge, these are made by U.S. Coast Guard personnel going out
and making some type of transit, out there making their best
judgment on what these conditions are. And so could the
conditions be worse? I think that's certainly possible, given
the nature of the weather that was occurring that night.
Approaching frontal system, waves are going to come up, the winds
are going to increase. So these conditions could certainly
possibly be worse, if not at this point in time, shortly
thereafter.

Q. Why is there no update on this restriction after the time
stamp 2058 until the next morning at 0757 on the 9th of January?
A. You know, I--I'm not probably the right person to answer that
question. To my knowledge, working with our Coast Guard

partners, these observations are--are, again, done by U.S. Coast
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Guard personnel actually making a transit out either across or
near the bar and putting this type of information--this type of
observation available--into this mechanism so we can post this on
our web page.

TA: Lieutenant Woods, please display Exhibit 49, page 4.

Q. Mr. Wilde, this will be a graphic representing the moonrise
and moonset data for the evening of the 8th of January 2019. On
the evening of the 8th of January 2019, the moon was a waxing
crescent and represented 6% illumination. Given this
information, can you explain how this amount of moonlight might
illuminate this area at night.

A. Well, it looks like from--from here, we certainly had a new
moon on the--on January 6th. So that's basically the moon is not
visible. So by the 8th the moon was starting to wax. So we
basically have just a little bit of a crescent shine. So I think
there would be virtually no lunar illumination out on the waters
that particular night. That little sliver of crescent might give
a little bit but little--little to no illumination--not much
moonlight.

Q. With the absence of any other lighting in the area, would
this amount of moonlight be enough to illuminate objects in the
water such as jetties or waves?

A. I could not answer that, guite honestly.
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Q. So in closing, I'd like to ask--give you the opportunity to
share any insight you might have on this incident or offer any
other suggestions in improving weather forecasting and whether
there is any technology that you're aware of under development
that could be used to enhance the forecast of dangerous
conditions.

A. Well, first of all, I--I would think on the part of our
organization, you know, our--our hearts and prayers go out to the
victims of this--this accident, certainly a tragic accident.
We're so sorry for any type of loss of life that occurs in this
environment.

As far as improvements, you know, the National Weather
Service is constantly trying to improve our capabilities through
improved--new and improved or more observational networks,
through our modeling efforts. We certainly have an effort
underway now to kind of--if you want to call it modernize or use
state-of-the-art wave prediction models. That work is underway,
and we--we are very optimistic about seeing very fruitful outcome
of that information to help us improve our capability to--to
continue to improve our weather forecasts and our marine weather
forecasts. I think there's--there's good--good hope in the--on
the--on the horizon with these efforts.

TA: Thank you. Nothing further, ma'am.
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LIO: Thank you. Does any other member of the investigation
panel have any questions?

[No response.]

LIO: Mr. Reilly?

PIIC: No questions. Thank you very much.

LIO: Mr. Wilde, you are now released as a witness from this
formal hearing. Thank you for your testimony and cooperation.
If T later determine that this board needs additional information
from you, I will contact you through your agency. If you have
any questions about this investigation, you may contact our
investigation recorder, Lieutenant Luke Woods. Thank you.

For the record, it is 1:50 p.m. We'll go ahead and take a
15--actually, I'm sorry, a 1l0-minute break. So we will reconvene
at 2:00 p.m. Thank you.

[The hearing recessed at 1:51 p.m., 13 May 2019.]

[END OF PAGE]
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U.S. Coast Guard Marine Casualty Board ICO loss of MARY B II
held in Newport, Oregon
on 13 May 2019
WITNESS: CDR BRENDAN HARRIS, USCG
[The hearing was called to order at 2:00 p.m., 13 May 2019.]
LIO: It is--it is 1--no, it's now 2:00 p .m. and we're going to
go ahead and reconvene the hearing. We'll now hear testimony
from Commander Harris from--Brendan Harris from District 13
Waterways Management. Mr. Harris--Commander Harris is already at
the witness table. So, Lieutenant Woods, please administer the
oath and ask preliminary questions.
COMMANDER BRENDAN HARRIS, U.S. Coast Guard, was sworn and
testified as follows:
LIO: Commander Harris, you have Coast Guard counsel with you.
WIT: Yes, ma'am.
LIO: Commander League, can you please, for the record, introduce
yourself.
LCDR Jan League: Yes, ma'am, my name 1s Lieutenant Commander Jan
League. I'm a detailed staff attorney to the PACAREA legal
command.
LIO: Thank you. All of my gquestions are related to the time
frame prior to the loss of the crew and the fishing vessel MARY B

II/BESS CHET, unless otherwise noted. Commander, we're going

157



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code$§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

to--we're going to discuss these broad topic areas for today's
testimony, the roles and responsibilities of the Waterways
Management Division at District 13, status of Aids to Navigation
in Yaquina Bay and discussion on tools to evaluate effectiveness
of those Aids to Navigation and ways in which the Coast Guard
provides tools for mariners on the Yaguina Bay bar and in Newport
Harbor, with a focus on the approach.

WIT: Ma'am.

LIO: So, Commander, good afternoon and--and thank you for
appearing today at this hearing. You have provided this
investigation team a presentation to assist you with your
testimony, and it has been marked as Coast Guard Exhibit 052. We
have also sent you relevant exhibits to examine beforehand so
that you could effectively answer our questions. The discussion
on some waterways functions such as regulated navigation areas
will be discussed later in the week. Even though this
questioning is related to the MARY B II casualty, unless I state
otherwise, it's for all vessels that come in and out of the
Yaqguina Bay waterway. In the public interest, please minimize
any use of acronyms during the testimony.

WIT: Yes, ma'am.

LIO: 1If you need to take a break at any time, please let me know

and, at this point, I'd like to follow up on some of the
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questions that Lieutenant Woods asked you at the beginning of
your appearance.

DIRECT EXAMINATION
Questions by the lead investigating officer:
Q. How many years have you been assigned to waterways and Aids
to Navigation-related to assignments?
A. Six years.
Q. And what were those?
A. I was the executive officer on a heavy-1lift oceangoing buoy
tender in Hawaii for 2 years and then I was the commanding
officer on that ship for 2 years and a follow-on year in
Charleston, South Carolina on another heavy-1ift buoy tender, and
I spent the last year at the District 13 waterways office.
Q. Okay. Can you explain, please, the role and responsibilities
of a waterways management division at district.
LIO: And, Lieutenant Woods, if you could please pull up Exhibit
052. You can use that to assist in that discussion. I may ask
you questions during the presentation and/or wait until after you
finish presenting.
WIT: Okay. So as stated, I'm Commander Brendan Harris, the
waterways management branch chief at District 13. I am in charge
of a staff of 13 Coast Guard members, seven civilians, six

active-duty, who manage the waterways throughout District 13,
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which includes Montana, Idaho, Washington and Oregon. There are
23 federally navigated waterways in that region with
approximately 1800 Aids-to-Navigation and 700 bridges that go
over the waterways that we are responsible to manage. We also
oversee the operations of seven Coast Guard units, four Aids-to-
Navigation teams on Kennewick, Puget Sound, Coos Bay and Astoria,
as well as three cutters, the BLUEBELL out of Portland, the
CUTTER ELM out of Astoria and the CUTTER HENRY BLAKE out of
Everett, Washington. Next slide, please.

So the waterways mission is to ensure that we are analyzing
and responding as appropriate to all applicable waterways so that
they are navigable for both the recreational and commercial
users, to utilizes—--utilize the resources that we have at our
disposal to maintain the Aids-to-Navigation as well as bridge
permitting processes throughout the district. Next slide,
please.

We are tasked by this through the Code of Federal
Regulations, Chapter 33, Section 62, which tasks us to maintain
federal Aids-to-Navigation as well as private aids to navigation
and aids to navigation that are maintained by other
organizations. And it's our responsibility to ensure that the
aid availability rate, which is how often an aid is on station a

certain percent of the time, that that meets federally mandated
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levels, and if not, we have to determine what is causing that and
how to better utilize our resources to do that. And also we are
tasked to analyze the waterways on a regular basis, receive
feedback from mariners to determine if there need to be any
adjustments, whether that's caused by the environment, a ship in
the waterway or a determination that the current Aids-to-
Navigation system is not adequate. Next slide, please.

This is a quick look at the entrance channel to Yaquina, and
so the green circles on the slide show where the maintained Aids-
to-Navigations are. So those are the federally maintained Aids-
to-Navigations. If you're working out to in, you have the
Yaquina Bay approach buoy Y, which is our safe water mark, which
is visible for the mariners to give them an idea of where they
are in the water and that they can go to that and they'll have
safe water around them before they make their transit either in
or out or as they're going up the coast. We also have Yaquina
Bay entrance buoy 1, and the way we set up our Aids-to-Navigation
is so that they should be visible from the previous aid behind
it. So we make a determination this far out on the waterway, we
want to place an Aids-to-Navigation so that the mariners know
where they should start their transit inbound, and then we want
the next Aids-to-Navigation visible to them from their

perspective on the water to ensure that they can see where
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they're supposed to be transiting to maintain safe passage. The
next buoy is Yaquina Bay entrance buoy 3. This is a seasonal
Aids-to-Navigation. So this Aids-to-Navigation is supposed to be

on station from the 1st of May every year through the 1st of
October, and it's maintained by the COAST GUARD CUTTER ELM out of
Astoria, and so right now I would say it should be on station.
The next Aids-to-Navigation on the chart is Yagquina Bay south
jetty light 4, which is about 200 yards off the tip of the south
jetty, and it is currently watching properly. There is also a--a
sound signal at the end of the jetty to ensure the mariners in
low visibility conditions where they can't see that far off of
their bow are--can be aware of where they are navigationally.

LIO: Commander---

WIT: That's a sound signal--yes, ma'am?

LIO: Can you use your laser pointer--it should be on the
table-—-—--

WIT: Sure.

LIO: ----to point that out.

WIT: Okay, so the----

LIO: So if you could point to buoy--the Y buoy, the entrance
buoy and then--very quickly--and just go through them--where
you're at.

WIT: So the Y buoy is out here [indicating] at the very edge of
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the corner of the chart. The entrance buoy 1 is moving eastbound
towards the channel. Entrance buoy 3 is off of the north jetty.
Your light signal--the jetty light 4 is here [indicating], 200
yvards from the tip of the south jetty. And there is a fog
signal, a sound signal right here [indicating] that is also a
seasonal Aids-to-Navigation. So that is established from 1 May
to 1 October as well and sounds for 2 seconds every 15 seconds
continuously, to ensure that the mariners are aware in conditions
of low visibility. You then have lighted buoy 7 up here
[indicating] within the jetties, and then there is a range--so a
range 1s designed for the mariners to have a line to track on as
they're navigating inbound on a transit to know how far left or
right of the preferred track that they're on. So this should
have been visible to any mariners in our outbound into Yaquina
Bay. Next slide, please.

So this slide depicts the condition of the Aids-to-
Navigation as of 08 January. So as you can see, the red star
here [indicating] on the Y buoy depicts that that buoy was
actually missing. So the buoy went missing as of December 12th,
and it was broadcast through a broadcast notice to mariners to
ensure that all mariners were aware of its absence from the
region. There is an automated--automatic identification system

electronic navigation aid on that spot as well. So if the
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vessels transiting in and out have what we call AIS capability,
they would still look at their chart and have that electronic aid
depicted on their chart at all times. The next buoy, entrance
buoy 1, was on station and watching properly. The entrance buoy
number 3, while it was seasonally disestablished, it did sink on
station. On the 14th of August it was reported missing, and NOAA
actually did soundings of the region and they came back with a
very clear picture of the buoy sitting on the bottom of the
channel. So that buoy is currently sunk on station right in that
spot. The light 4--jetty light 4 was found to be watching
properly and--as well as buoy 7 and the fore and aft range boards
and lights for the entrance transit. And that completes the
prepared presentation, ma'am.

Q. So I do have some questions about that slide.

A. Okay.

Q. So backing up a step or two, does your division maintain
historical records for each Aids-to-Navigation?

A. Yes, ma'am, we have what we call an Aids-to-Navigation folder
for each aid that we maintain.

Q. Can you please describe what I would find in an Aids-to-
Navigation folder.

A. So it's going to have the complete history of all

administrative actions on that Aids-to-Navigation. 1It's going to
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include--should be pictures from each time it was serviced by a
unit. It should talk to the reason for establishment of that
Aids-to-Navigation and include every time it was serviced in its
life. It should include messages, message traffic on any time a
discrepancy or anything else associated--so such as an accident
occurs, we're required to do an Aids-to-Navigation verification
in and around the area of the accident. So if that occurred
around an Aids-to-Navigation, that should be included in that aid
folder so that we have the historical perspective to draw back
on.

Q. So was the status of the Aids-to-Navigation in this waterway
in compliance with Coast Guard policies and directives?

A. It was in compliance. The fact that we had discrepant aids--
we have discrepant aids throughout the district. We utilize our

resources as best we can to ensure that we get those corrected as

quickly as we can. The stated aid availability rate that we're
seeking to achieve is 97.5%. The time that we want an aid to be

minimal--the minimum status for the characteristics to be
watching properly at all times. So, yes, they were in compliance
with federal standards.

Q. Okay, thank you. So I think I need some clarification on the
status of buoy number 3. And on this slide it has it as

seasonally decommissioned. You mentioned that that is a--it's an
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Aids-to-Navigation that is commissioned 1 May and decommissioned
in the winter.

A. 1 October, yes.

Q. 1 October. And you also mentioned that there--that it was
reported missing and that--I believe you said November was when
it was found.

A. Yes, so the NOAA vessel was able to do sounding in November,
yes.

Q. So if the--I'd like---

LIO: Lieutenant Woods, could you please pull up Exhibit--Coast
Guard Exhibit 061. So if you could please go to page 2. These
are Coast Guard messages with respect to what Commander Harris is
talking about. If you could just zoom in, please, on the--and
scroll down. Paragraph 1. For the benefit of the public, this
is the message communication that Commander Harris was talking
about.

Q. Commander, is this the message traffic that reported----

A. Yes, ma'am-—---

Q. -—-—---buoy number 3----

A. -—----this message was sent out by the CUTTER FIR to document
the update from the NOAA vessel.

LIO: Lieutenant Woods, please scroll down to page 1--I'm sorry,

scroll up to page 1. Zoom in, please.
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Q. Okay, so this is--what is this message?

A. So this message states that NOAA scanned the ocean floor and
that they found the mooring. So a configuration for a floating
Aids-to-Navigation is a mooring, which is usually a heavy
concrete sinker, so in this case a 36,000-pound sinker on the
ocean floor that keeps the Aids-to-Navigation in place. Attached
to the sinker is a chain. So in this case we had 180 feet of--in
7/8-diameter steel chain attached from the mooring to the buoy,
which was an 8-foot diameter by 26-foot in length Aids-to-
Navigation. So the NOAA scan showed very clearly--you can see
the mooring, that 36,000-pound concrete sinker sitting on the
ocean floor with the buoy off to the west, laying on its side.

Q. Thank you very much. So for clarification, if it's still
there, is the framing seasonally decommissioned--is it seasonally
decommissioned?

A. So it would have been decommissioned as of 1 October. So
it's no longer a discrepant Aids-to-Navigation since we didn't
expect it to be on scene and watching properly at that time.

Q. So is there a reason that it is a seasonal aid?

A. Yes. So the history of this aid going back to 1963 is that
it is very difficult to keep it on station during the winter
months. So the--the wave action in that area is extremely strong

and it causes the aid to go either off station, missing or sink
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rather regularly. So we've determined that we don't have the
resources to maintain that Aids-to-Navigation from the October
1st to May 1lst time frame.

Q. I understand. Does the Coast Guard have a buoy model or has
the Coast Guard, to your knowledge, contemplated other designs
for a buoy that might hold up better in an environment with
strong current and large seas similar to the Yaquina Bay bar?

A. So there are fast-water buoys, but they are smaller-size
buoys. So the characteristic of a buoy that you're putting out
in the ocean in that spot needs to be a certain size in order for
the mariners to be able to see it. If it's not a certain size
and with the size of the swell that goes through the area, it's
more a hazard to navigation than it is an aid to navigation. So
it would be a detriment to the mariner who is actually trying to
transit the area. So most of the fast-water buoys are a smaller
size that we really couldn't use at this location. We do have
some--what they are are called ice buoys, which have a different
configuration on the bottom. So we've had some discussions on
whether or not it would be an option to put on there. So that's
something we can potentially look at. I haven't heard of ice
buoys being used in an offshore environment and heard whether or
not that was an adequate response--an adequate aid to navigation.

So that's something we're considering right now, but I don't
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believe at this point it's been tried within the organization.

Q. Thank you. Do you know if other waterways in this Coast
Guard district have the--a similar problem with their Aids-to-
Navigation?

A. Yes, we have other aids that are on bars that are seasonal,
especially a lot of the jetty lights--like the sound signal on
the jetty is also seasonal for Yaquina. So the wave action over
those jetties is also extremely strong and knocks down our lights
and our sound signals rather frequently. So we've done the risk
analysis and resource analysis to determine how and when we can
maintain those aids.

Q. By that standard, then, is buoy 3 less important or more
important or the same level of importance than the Yagquina Bay
entrance buoy, YB buoy I think it's called sometimes?

A. Yes, ma'am. I would say they're the same level of importance
but just the specific location of the 3 buoy being directly on
that bar, the wave action there is considerably greater than what
you have at the Y buoy. So it makes it that much more difficult
to maintain. And we did attempt--we have--so from 1964 to 1973
it was a continuous year-round buoy. There were 19 discrepancies
on it over a 9-year period, which is a significant number. So
for our buoys we usually service them on an either 12, 24 or 36-

month basis. So our expectation is that, at the very least,
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we'll be able to leave a buoy alone for a year--a calendar year,
and it should be able to maintain station. So in the event that
that is increased threefold on what we would normally see, that
becomes a resource constraint that we don't have adequate
capability of maintaining. So we did try--in 1994 it was
attempted to make it a continuous buoy as well. It went
discrepant twice within a 6-month period, and they quickly made
it a seasonal buoy once again. And in 2006 they tried once more
with a slightly different configuration, and we got new advanced
lighting systems that we were able to put on buoys. So the hope
was that that might solve some of those issues, but it when went
discrepant three times in a 9-month period. So we quickly put it
back to seasonal.

Q. Okay. So I'm going to shift gears a little bit to--to the--
to the entrance buoy, the YB buoy.

LIO: Can we, Lieutenant Woods, please put up 052 again, slide 5.
Q. So while that's coming back up, you mentioned that that buoy
is missing. How long has that--has that buoy been missing?

A. So we got the report that the YB buoy went missing on
December 12th.

Q. December 12th of 20182

A. 2018, vyes.

Q. Gotcha. So are there Coast Guard policies about how quickly
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an Aids-to-Navigation has to be reestablished for buoys similar
to the YB buoy?

A. So each buoy is getting an aid criticality [ph] 1, 2 or 3.
And that criticality then gets you a certain response time to
take action. That action doesn't necessarily mean that you're
correcting the discrepancy. It means whether you go on scene and
verify or you make a determination of how long it's going to be
before you're able to act on it because there is other
constraints that might keep you from correcting the discrepancy.
So the--for the YB buoy, that discrepancy response time should
have been 24 hours. We should have had a message out about the
status and our plan for that buoy within 24 hours.

Q. And did the Coast Guard do that?

A. Yes, we did, ma'am.

Q. What was the plan of action?

A. So right now we are in a difficult spot when it comes to
heavy-1ift oceangoing sea buoy tenders. So the vessels that are
capable of servicing that Aids-to-Navigation, the Coast Guard
fleet of 225-foot buoy tenders is going through midlife
maintenance. So District 13 has one 225-foot buoy tender, the
COAST GUARD CUTTER ELM, stationed in Astoria. She is currently
in Baltimore, Maryland getting refurbished and has been there for

16 months now. So we have been without a--that heavy-1lift
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capability for almost a year at this point. So we don't have an
asset that is capable of dragging for and recovering the aid that
is on the ocean floor or reestablishing a new aid in that
position. We did put out a request to our commands, so Pacific
Area--Coast Guard Pacific Area. We requested if there were any
other heavy-1lift buoy tenders in the region or in the Coast Guard
that could come and support us in that mission, and we got a
negative response because District 17 in Alaska is also having
resource struggles, as well as District 11 in California. Their
buoy tender was going in for a dry dock availability shortly
after we got that request. So the buoy went discrepant on
December 12th, and we put out the message requesting support on
December 14th. At this point the response is no support
available. So our plan is to wait until the CUTTER ELM comes
back, but we're going to continue checking in with Pacific Area
to determine if there is a resource availability at any point to
rectify that situation.

Q. Thank you very much. Earlier in your presentation you
mentioned AIS. Can you very briefly explain that and what that
means with respect to Yaquina Bay. You mentioned that the YB
buoy has a virtual aid. So could you explain that a little bit.
A. Yeah, so the automatic identification system is initially

established for wvessel tracking. So a lot of the larger vessels
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will have an AIS transmitter that puts out their position so that
other vessel traffic is aware and they can arrange passing
arrangements and avoid maritime incidents. So the Coast Guard
has translated that into our Aids-to-Navigation system using the
same technology. There is a transmitter at Station Yagquina Bay
that transmates--transmits the position of certain Aids-to-
Navigation. So that transmitter is limited to, I believe,
pushing out four signals. So we have an AIS signal on the Y buoy
and I believe there is one on the ranges as well. So those
electronic aids to navigation are designed to show up on the
mariners' charts. Even in the event that Aids-to-Navigation
might not be on scene or we can make a determination such as for
the 3 buoy, maybe it is a seasonal aid and that we can't maintain
the on-station buoy hole there year round, we can keep an AIS
signal on that location year round to better utilize our
resources and give the mariners a better picture to navigate off
of.

Q. Commander, are all vessels that come in and out of Yaquina
Bay furnished with the equipment necessary to receive or read AIS
information, to your knowledge?

A. No. So from my understanding, vessels 65 feet and greater in
length are required to carry AIS. Vessels less than 65 feet can

choose to if they want to invest in the technology, but they are
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not required to carry that.

Q. So if a vessel doesn't have AIS, how can a mariner know about
those buoys?

A. So we--so the broadcast notice to mariners is a transmission
that is sent out. So when the Y buoy went discrepant or was no
longer on station, the Coast Guard broadcast a message letting
mariners know. So they can listen on VHF channel 16 and they'll
be made aware of the current status in that harbor that could be
a hazard to navigation, a change in the status of an Aids-to-
Navigation. It could be a log floating down the river. So we
have that immediate response. Then we also have the local notice
to the mariners, which is released weekly on Wednesdays through a
PDF on the Coast Guard's navigation center website that has your
full rundown of all aid status for District 13. So we are
dependent on mariners being aware of where the resources are for
them to ensure awareness of the current status and that they
check regularly to--for updates.

Q. Okay. Shifting your attention to lighted beacon number 4,
can you speak in depth about this Aids-to-Navigation,
specifically what color--what color lights, height, the range--
charted range of visibility.

A. Sure. So lighted aid 4 is--all of this is available in the

light 1list, which is maintained by the navigation center. So
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lighted--south jetty light 4 is 17-feet tall. 1It's a flashing
red light every 2% seconds, and the range--it's supposed to be

visible for a range of 4 miles.

Q. Is--is--is red like the standard color for ranges?
A. For--so red is the standard cover--color for Aids-to-
Navigation on the right-hand side of an inbound traffic lane. So

you'll find when you're navigating that green is going to be on
your left-hand side inbound and red is going to be on your right-
hand side. Ranges are oftentimes white to differentiate between
your left and right or port and starboard.

Q. Okay, I understand. Excellent. So is--on the chart there
does not appear to be a light—like number 4 in the north jetty.
In the past has the Coast Guard ever maintained a light in that
position?

A. Yeah, so we have 13 jetties up and down the Pacific Northwest
in Washington and Oregon. Of those 13, nine have--are 1lit
jetties, and all nine only have one jetty 1lit [sic]. In the past
the light for Yaguina Bay was on the north jetty until 1979. 1In
1979 the aid was destroyed by a strong storm that came through,
both the actual aid and the concrete base that the aid was placed
on. And it was determined at that time that the jetty was in
such a state that we could not rebuild the light on the north

jetty. So we chose to shift it to the south. So since 1981 the

175



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code$§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

light has been on the south jetty, and even if we wanted to put
one on the north jetty right now, it's been determined that the
jetty i1s in a state of disrepair that wouldn't allow for us to be
able to maintain it.

Q. So it's not feasible at this time for the Coast Guard to
reestablish that light----

A. Yes, ma'am.

Q. -—-—-—--because 1it's not stable, and that--and that came from
what agency?

A. So the agency that's responsible for maintaining the Jjetties
is the Army Corps of Engineers. So the Coast Guard makes a
determination on whether or not we can build and maintain a
structure on them in coordination with the Army Corps, but the
Army Corps is the agency that's actually responsible for
maintaining the jetties and the state that they're in.

Q. Thank you. So you mentioned the range lights, and we've
talked a little bit about the ranges. The--there's a--a forward
and a rear range light, and you mentioned in your presentation
that those were used for the mariner to navigate in on. So you
mentioned that the standard color for range lights is white.
What is the color for Yaquina Bay's ranges?

A. So Yaquina Bay's ranges are--the rear range is red and the

front range is also red. It might be dependent on what are the
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background colors in a specific harbor. So if you're choosing
something other than white, you're going to make a determination
based on the total setup of that waterway. So if we had made it
a white range, is it just going to blend in to the background and
not be visible to the mariners? So I'm not fully aware of the
decision that went into choosing the colors for the entrance
range in Yaquina, but we want to ensure that the lights
differentiate themselves from the background lights so that
they're clearly visible to the mariner as they navigate the
waterway.

Q. Okay. Can you--can--can you see the color red as far as you
can see the color white when it comes to Aids-to-Navigation?

A. So we do a calculation. I'm not sure. So the lights that we
have, we can set the luminosity on them, the strength of that
signal. I don't know if it wvaries by color, but we do a
calculation for every aid and for every light that we display, to
say what range should this light be visible out to. So I don't
know if white or red would make a--I'd have to go back and check
on that, if that's part of our calculation--in it or not, but we
set the luminosity on that light to meet a certain requirement
where we've determined we want the mariner to be able to see to
safely navigate out to this range.

Q. Okay. Commander, we've--we've talked about almost all of the
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physical and virtual Aids-to-Navigation used in the approach to
entering the waterway. You also mentioned in your presentation
that--that waterways management does a--it regularly assesses the
waterway. When's the last time that this waterways Aids-to-
Navigation configuration was evaluated?

A. So the official report that we use is called a WAMS [ph], a
waterways assessment. So the last official WAMS completed on
Yaquina was 1996. So it's been awhile since an official one has
been done. The organizational policy is that we try to get a
WAMS done every 5 years on each waterway. So we are extremely
delinquent in getting Yaguina done, and it's something that's on
our to-do list. The way we have managed it with the resource
constraints that we have is we maintain a very close relationship
with the waterways users, with the Coast Guard units that are in
regions and with the harbor safety committees that work to
support the mariners in their areas to ensure that we stay linked
in and hopefully we're hearing about issues within a waterway
outside of doing official WAMS process. We can be very
responsive and we have something called a mini-WAMS that we can
do, which is concentrated on a specific area. So we're not going
to look at the whole waterway and do a more extensive review of
the waterway, but if they let us know that there's an aid or two

or a specific origin in the waterway that they have concerns
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over, we'll come in and analyze it in a more abbreviated manner,
and we can adjust accordingly. So we did one of those in 2006.
That's when they changed the 3 buoy to a year-round aid. That
was based off a mariner request to have a year-round aid. So we
made that attempt. We made changes to the aid to try to get it
to stay on station. And then after a trial period, it was
determined that we weren't going to be able to make it work. So
we had to shift it back. So to answer your question, the
waterways assessments are supposed to be every 5 years.
Yaquina's last official full waterways assessment was 1996.

Q. Okay. Commander Harris, please explain how channel depth is
maintained for a channel like Yaquina Bay and, more specifically
also, how that topic--as far as the Coast Guard interaction
between the agency that maintains channel depth.

A. Yes, ma'am. So the--the channels are--and the dredging of
the channels to maintain their current depth is managed by the
Army Corps of Engineers, along with the jetties. The Army Corps
regularly does soundings of the channels to verify what the
current depth is, and then they utilize those soundings to
determine if they are going to--whether it's--they have their own
vessels that are--have dredging capabilities, whether they can
get those vessels on scene to manage the dredging or whether they

have to contract out for commercial support to complete that
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dredging. So Yaquina Bay has advertised controlling depths for
the different regions of the waterway, and the Army Corps is
responsible to conduct soundings to verify whether the waterway
actually meets those depths. And then in the event that they
don't meet the controlling depths throughout the channel, it's
their responsibility to get a dredge on scene and dredge to the
advertised controlling depth.

LIO: Okay. Lieutenant Woods, can you please bring up Coast
Guard Exhibit 028. 1It's an Army Corps of Engineers depth chart.
So for the benefit of the public, this is what one product looks
like that we get from the Army Corps of Engineers. If you could
zoom in, please on the entrance of the Yaquina Bay bar. Little
more.

Q. So if there's a problem with the channel with respect to
shoaling, how would the Coast Guard learn about it and what would
the Coast Guard do?

A. We'd learn about it in several different ways. First off, if
there are groundings in an area, so if vessels are grounding in
spots that are supposed to be--have greater depth than what they
actually have. The Army Corps of Engineers will let us know if,
during their sounding process, they determine that the--the
depths in the channel have decreased. It's their responsibility

to contact us as the Coast Guard to update charts--actually NOAA
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is the one who updates the charts, but they contact us as the
managers of the waterways. They're also responsible to work with
the local waterways users to keep them aware of what the current
depths are so that they can manage their vessel traffic. So in
this instance, when you see that their controlling depth in some
spots is up to 8 feet shallower than what it's supposed to be,
that'll impact the mariners of deep-draft vessels, their ability
to get in and out, and they're going to have to time their
transit based on the tides and currents to effectively manage
that scenario or it might make it so that certain classes of
vessels can't transit the area because the controlling depth
isn't met.

Q. How frequently does your office talk to the Army Corps of
Engineers with respect to dredging and more specifically to
dredging in Yaquina Bay bar or the Yaquina Bay waterway?

A. So we have an annual meeting that takes place each winter
where--so we--our focus for those meetings is impact to Coast
Guard assets and the Coast Guard's ability to execute our
missions of search and rescue and inspections. So can the
station vessels get out and do what they need? If their location
falls within a federal--federally managed waterway, does it need
to be sounded and dredged by the Army Corps? So we do that every

year in the January/February time frame, and that's throughout
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Washington and Oregon. We--we don't prioritize which waterway we
want them to work on, but we give them the list and we give them
the verbiage on why it's important that certain dredge work gets
done in certain areas. So we're--our focus is on Coast Guard
response capabilities, and the Army Corps coordinates with the
local waterways users and commercial waterways users to talk
about impacts and talk about where they can utilize their
resources effectively to support the mariners.

Q. Okay, Commander, does the Army Corps of Engineers dredge or
assess the depth or condition of waters outside the navigable
channel? For example, north--the north--the--excuse me, the
beach just north of the north jetty.

A. I'm not aware. I'd have to go back and ask them. So they
are required to maintain the federally navigable channel, which
is highlighted by lines on the chart. I am not sure if they
utilize their resources to sound additional areas or not.

Q. Sir, do you know who conducts periodic soundings of the water
depth in those areas?

A. I am not.

LIO: Lieutenant Woods, please post Coast Guard Exhibit 004 and
zoom in on the north beach and jetty tip.

Q. And, Commander, for your visibility, I think you have a

binder—-—-an exhibit binder.
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A. Yes, ma'am.

Q. If you can turn to that, 004.

A. 0042

Q. So--so are wrecks and hazards a function of waterways
management?

A. To ensure that they are charted appropriately, yes. So we--
we maintain awareness--if we have awareness of wrecks in the
area--and we ensure that NOAA is informed so that they can update
a chart.

Q. So stepping back a second, can you just explain, for the
benefit of the public, what wrecks and hazards can be. What are
some examples?

A. So a wreck could be any time a vessel has sunk in an area and
they've been unable to recover that vessel. And a hazard could
be anything from a rock to any permanent geography in the area
that could impact transit of a vessel.

Q. Is the Coast Guard responsible for locating and marking the
wreckage of any wreck?

A. We're responsible for distributing visibility on that but not
necessarily for locating--and if it's a wreck that impacts a
navigable waterway, then, yes, we would ensure that it was marked
appropriately to ensure visibility for the mariners, to give that

area wide berth to navigate safely.
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Q. If a vessel sinks, whose responsibility is it to find the
vessel after the sinking?

A. I think it's going to be a coordinated--I'm not specifically
sure--1 know that for a previous fishing vessel that sunk, NOAA
utilized their vessels to help locate that asset, but it's--
beyond that, I don't know, ma'am.

Q. Do you know, as a side note, has the Coast Guard attempted to
locate or mark the remains of the MARY B II or has the wreckage
of the MARY B II been located?

A. From what I've heard, the wreckage was located and removed.
Q. Do you have any details with respect to that? Are you
speaking of the debris that washed up on the beach or any
other---

A. Yeah, just the debris that was washed up on the beach. I
haven't heard anything beyond that, ma'am. I have not heard of
any other hazards to navigation related to the MARY B II that
impact the waterway.

Q. And, again, how is information about marked wrecks and
hazards communicated to mariners?

A. So we would do a broadcast notice to mariners that would--can
be accessed either online or through marine broadcasts on channel
16. And then once the broadcast notice to mariners was canceled,

we would highlight it in the local notice to mariners where the
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NOAA charting service can pull that information and add it to a
chart.
Q. Based on this casualty, has the Coast Guard conducted an

analysis of this waterway?

A. We have not yet. We have one scheduled to commence the 1st
of August.
Q. 1Is there a requirement after an accident or a casualty, like

a Coast Guard policy about evaluating the effectiveness of the
Aids-to-Navigation in a waterway after an accident occurs?

A. There is not policy. There is the 5-year policy to analyze.
There is policy that we need to verify the Aids-to-Navigation in
the area to make a determination on whether that was a
contributing factor to the incident.

LIO: At this time I have no further questions. Do any members
of the investigation panel have a question? Lieutenant Bigay?
Questions by the assistant investigating officer:

Q. Commander, I have two follow-up questions, if that's okay.
Commander Harris, first of all, a question, earlier in your
testimony you mentioned that a mariner had made a request to
bring one of the buoys back on station. Can you explain that
process in terms of how can a mariner communicate concerns
regarding Aids-to-Navigation to your office?

A. So there are several different ways. So a lot of times it
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comes through the units that are on scene, so in this case, the
station that is located in Yaquina Bay. A mariner would approach
the station and let them know and have a discussion about the
configuration of the Aids-to-Navigation in the area, and then the
station would pass that information along to our office and pass
the contact information along to the mariner so that we can call
and have that conversation. There is also--they can reach out to
us through the local notice to mariners website. It's a publicly
available website for--not web but e-mail address to mariners so
they can e-mail us directly and we'll take a look at it. And
then they can also call a Coast Guard command center--would be
able to take that report and pass it along to us as well.

Q. Thank you, sir. My second question, did the lapse in
appropriations affect Aids-to-Navigation operations and waterway
management activity?

A. So I do have seven civilians in my office. Six of those
civilians were furloughed during the lapse in appropriations. So
for a 5-week period we were short about half of our staff. So
that definitely impacted what material we were able to cover down
on to some extent. It also impacted our Aids-to-Navigation
response. So our units regularly go out and service the Aids-to-
Navigation to ensure that they're watching properly, and the

directive during the lapse of appropriation was that standard
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servicing of Aids-to-Navigation was to be stopped and we were
only to send the units out in the event of an Aids-to-Navigation
discrepancy to correct that discrepancy.
LIO: Mr. Reilly?

CROSS-EXAMINATION
Questions by the party-in-interest counsel:
Q. Good afternoon, Commander.
A. Good afternoon, sir.
Q. In the last decade has the Yaquina Bay harbor safety
community communicated with the Coast Guard regarding any desired

changes to Aids-to-Navigation in the harbor or outside the

harbor?
A. I am unaware of any requested changes in the last decade.
Q. 1In preparation for this board hearing, were you given--was

the board given an opportunity to interview you?

A. I was available to be interviewed. I--I spoke to Commander
Denny briefly on the phone but no official interview.

Q. Were you represented by counsel during the interview by
Commander Denny?

A. No, I was not.

LIO: So for the record, we did not have an official interview.
It was an administrative phone call to tell him the 1list of broad

topics.
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Q. Other than what this board has been asked to do and--and are
then apparently involved--waterways management--are you aware of
any other assessment by any Coast Guard office regarding an
evaluation of whether Aids-to-Navigation in any way were a
contributing factor to the casualty on January 8th, 20197

A. I'm unaware of any--anything besides what this investigative
body has been doing to look into this incident.

Q. You described the AIS transmitter at the station, which can
create an image on AIS receivers for up to four Aids-to-
Navigation. And I may have missed it. I--one of them was the
entrance--the YB buoy. You've got the two ranges. Was there a
fourth one that's--was used?

A. No, I don't think the fourth slot is filled at this time. So
right now it's limited to the AIS aids that were in place. So
actually looking at the chart right now, light four was also an
AIS aid. So the YB buoy as well as light four.

PIIC: Thank you, Commander. Thanks. That's all I have.

LIO: Commander Harris, thank you again for your testimony.
You're now released as a witness from this formal hearing. We
appreciate your cooperation. If I later determine that this
board needs additional information from you, I will contact you
through your counsel. If you have any gquestions about this

investigation, you may contact the investigation recorder,
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Lieutenant Luke Woods. Thank you.

WIT: Thank you, ma'am.

LIO: For the record, it is 2:54 p.m. Commander Harris was our
last witness scheduled for today. So we will go ahead and close
the record for today and reconvene tomorrow morning at 8:00--8:00
a.m. in the morning in the same space. Thank you.

[The hearing recessed at 2:55 p.m., 13 May 2019.]

[END OF PAGE]
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U.S. Coast Guard Marine Casualty Board ICO loss of MARY B II
held in Newport, Oregon
on 14 May 2019

WITNESS: LAUREL KINCL
[The hearing was called to order at 8:00 a.m., 14 May 2019.]
LIO: So good morning. This hearing will come to order. Today
is Tuesday, May 14, 2019, and the time is 8:00 a.m. We are
continuing this public hearing at Newport City Hall, Newport,
Oregon.

Good morning, ladies and gentlemen. I am Commander Karen
Denny, United States Coast Guard, and the executive officer of
Marine Safety Unit Portland, Oregon. I am the lead investigating
officer for the Thirteenth Coast Guard District's formal
investigation into the events leading to the loss of the fishing
vessel MARY B II and the loss of three lives. I'm the presiding
officer over these proceedings.

The Commander for the Thirteenth Coast Guard District, Rear
Admiral Throop, has convened this investigation under the
authority of Title 46, United States Code Section 6301, and Title
46, Code of Federal Regulations, Part 4, to investigate the
circumstances surrounding the sinking of the commercial fishing
vessel MARY B II with the loss of three lives on January 8th,

2019 while attempting to cross the Yaquina Bay bar and enter the
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port of Newport, Oregon during the hours of darkness.

I am conducting this investigation under the rules of Title
46, CFR, Part 4.

This investigation will determine, as closely as possible,
the factors that contributed to the incident so that proper
recommen--recommendations for the prevention of similar
casualties may be made, whether there is evidence that any act of
misconduct, inattention to duty, negligence or willful violation
of law on the part of any licensed or certificated person
contributed to the casualty, and whether there is evidence that
any Coast Guard personnel or any representative or employee of
any other government agency or any other person caused or
contributed to the casualty.

I have previously determined that the following organization
was a party in interest and has been designated as such: MARY B
IT LLC, operating--excuse me, managing owner of the MARY B II,
and the legal counsel for the MARY B II LLC is Mr. Chris Reilly.
PIIC: Good morning. Chris Reilly--good morning. Chris Reilly
from Nicoll, Black & Feig here on behalf of fishing vessel MARY B
IT LLC. Just to be clear, Mrs. Anderson is the managing member.
LIO: Thank you. These parties have a direct interest in the
investigation and have demonstrated the potential for

contributing significantly to the completeness of the
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investigation or otherwise enhancing the safety of 1life and
property at sea through participation as a party in interest.

All parties in interest have a statutory right to employ
counsel to represent them, to cross-examine witnesses, and to
have witnesses called on their behalf.

I will examine all witnesses at this formal hearing under
the--under oath or affirmation, and witnesses will be subject to
federal laws and penalties governing their official--false
official statements. Witnesses who are not parties in interest
may be advised by their counsel concerning their rights; however,
such counsel may not examine or cross-examine other witnesses or
otherwise participate.

These proceedings are open to the public and to the media.
I ask for the cooperation of all persons present to minimize any
disruptive influence on the proceedings in general and on the
witnesses in particular. Please turn your cell phones or other
electronic devices off or to silent or vibrate mode. Please do
not enter or depart the hearing room except during periods or
recess--of recess. Flash photography will be permitted during
this opening statement and during recess periods.

The members of the press are of course welcome and there's
an area set aside in the back of the room for these proceedings.

The news media may question witnesses concerning the testimony
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that they have given after they have been--I have released them
from these proceedings. I ask that these interviews be conducted
outside of this room.

Since the date of the casualty, the Coast Guard has
conducted substantial evidence collection activities and some of
that previously collected evidence will be considered during this
hearing.

Should any person have or believe that he or she has
information not brought forth that might be of direct
significance, that person is urged to bring that information to
my attention by e-mailing accidentinfolQuscg.mil and, during the
hearing, MARYBII--that's Roman numeral II--@--.uscg@gmail.com.
Again, that's MARYBII--the Roman numeral II--.uscg@gmail.com.
Thank you.

We are going to take a short recess in preparation for our
first witness. So we'll go ahead and take a--a 10-minute recess.
The time is 8:05 a.m. We will get back on the record at 8:15.
Thank you.

[The hearing recessed at 8:06 a.m., 14 May 2019.]

[The hearing was called to order at 8:13 a.m., 14 May 2019.]

LIO: Okay, it is 8:13 and we are reconvening this public
hearing. We will hear our first testimony for today, and that is

going to be from Dr. Laurel Kincl, who is from Oregon State
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University. Lieutenant Woods will now administer your oath and
ask you some preliminary questions.
LAUREL KINCL was sworn and testified as follows:
DIRECT EXAMINATION
Questions by the recorder:
Q. Please state your full name and spell your last.

A. My name i1s Laurel Kincl--can you hear me? Is that on?

LIO: It's—-—---
WIT: Oh.
LIO: ----there you go.

WIT: Okay, great. Sorry about that. My name is Laurel Kincl.
My first name is L-a-u-r-e-1, last name is Kincl, K-i-n-c-1.

Q. Please state your current employment and position.

A. I'm an associate professor of environmental and occupational
health at Oregon State University.

LIO: Ma'am, I apologize. I think it's just--maybe it's me, but
would you mind speak up just a little bit, please.

WIT: Yes, I can. Is this better?

LIO: You can adjust the mic, too, as well, if that's easier.
WIT: Is that better?

LIO: Yes, a little bit. Thank you.

WIT: Okay.

Q. Please state any education or training related to your

194



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code$§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

profession.

A. I have a master's degree in industrial hygiene, a Ph.D. in
occupational safety and ergonomics, and I'm a certified safety
professional.

REC: At this time Lieutenant Bigay will begin her primary lines
of questioning.

AIO: Good morning, Dr. Kincl.

WIT: Good morning.

ATO: I'm Lieutenant Theresa Bigay. Thank you for appearing

today at this hearing. If you need to take a break at any time,
please let me know. In front of you there's a laser pointer for
you to use during your testimony. If and when you do that,

please, for the benefit of the public, I would like you to point
to the screen directly behind me.

WIT: Okay.

AIO: You are an associate with Oregon State University's College
of Public Health and Human Sciences, and you've provided a
presentation on your commercial fishing safety research at 0OSU.
WIT: Yes.

AIO: We will go over that as part of your testimony here today.
I would just like to state that, associated with that
presentation, you provided some additional documents, and we will

be able to pull those as part of exhibits. Just let me know if
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and when you need to show those as part of your presentation.
WIT: Okay.

AIO: Associated with your slides, I'll be providing some
questions. So please just look at me while you're also
presenting so--so that way I can ask my questions and--and you
have the opportunity to answer.

WIT: Okay.

AIO: T will now ask Lieutenant Woods to please display Coast
Guard Exhibit 056.

WIT: Okay, first off, I'm sorry I have to be here. My
condolences are for the families and community members. I know
this is very difficult.

My research at Oregon State University is not just done by
myself. I was the principal investigator, meaning I led the
study that was with the Dungeness crab fleet but looking at non-
fatal injuries and injury prevention in this fleet. It was a
collaboration with an epidemiologist, Victor. I have a staff of
students and research assistants, but also this is in
collaboration with both Oregon and Washington Sea Grants. In
particular, Kaety Jacobson from the very beginning of this
project helped inform how we did this, and this was also done
with our federal partner at the National Institute for

Occupational Safety and Health in the western states office,
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which I believe will be presenting later in this hearing.

So we began this--I began personally Jjust to explain where I
come from this. I've been doing research in occupational health
and safety for more than 20 years when I began my master's
program in 1995. 1I've always been very worker-focused and for
the worker protection, and that's why when I began this project,
I did seek the extension agents who had familiarity with the
commercial fishing families and communities to help inform this
from that perspective. I completed research in other industries:

the construction industry, the airline industry and healthcare

industries. So it's not only my experience in commercial fishing
safety that helps inform this process. You can advance the
slide.

So today I'm going to--I think I've already given a little
bit of my background, but I'll specifically speak just briefly
kind of to my larger research program in commercial fishing
safety research not only with the Dungeness crab fleet but then
also talk about the specific project that was done here, which we
call the Fishermen Led Injury Prevention Program. As I
mentioned, it was done in partnership with researchers in the
College of Public Health but also Sea Grant and then we also used
an approach where we used community researchers. And I'll

explain that as we go forward. 1I'll talk about our reported non-

197



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code$§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

fatal injuries to this fleet, also the perceptions of the
fishermen that we collected through focus groups, our survey of
fishermen asking them about their injuries in the past year,
their safety opinions and their perceptions of what they thought
kept them safe and what causes injury. We'll talk about how we
disseminated these results and then tried to solicit ideas for
injury prevention and what we did end up exploring. Then I'l1l
have one slide of concluding remarks. Advance, please.

So at Oregon State University--I started my career there in
2011. When I first arrived there, I worked with Devin Lucas, who
works now at the National Institute for Occupational Safety and
Health. So that's when I first began looking at commercial
fishing safety specifically, and this was with two fleets in
Alaska, trawlers and long-liners. And so that was really my--
when I began understanding and learning more about the commercial
fishing industry. We then were able to get small projects
locally here in Oregon and Washington to begin looking at the
non-fatal injuries to try to understand kind of the burden of
that on this industry. With that, I began the project which is
highlighted here, the injury prevention in the West Coast
Dungeness crab fleet. That was--ended up being a 4-year project
which we just completed last year and that I'll be primarily

talking about today. Even though that has ended, we're
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continuing to work, looking--another Ph.D. student of mine
continued looking at seafood processors and did a small study
here in Oregon but focused her research in the seafood processors
in Alaska, and then also we continue to have a project that we're
in the middle of that is trying to still improve the safety
surveillance regionally but hopefully that can be scalable to be
national, and that's in collaboration with the National Institute
for Occupational Safety and Health. Also I'll talk, as I go
forward, even our project with the Dungeness crab fleet has led
to further funding to help with some of the resources that we did
develop and work on to help disseminate that more broadly. You
can advance.

I have to give a disclaimer. This was funded by the
National Institute for Occupational Safety and Health, but any
findings and conclusions that I give in this presentation are not
formally disseminated by CDC or NIOSH and cannot be constructed
to represent the agency for determination or policy. You can
advance.

So now getting into specifically this project, our aim was
to engage fishermen in research to understand the high-risk
tasks, safety perceptions and injury prevention opportunities.
And, again, the focus on this was non-fatal injuries. So I will

not discuss anything regarding fatalities. So we basically did
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three steps. Our first step was to analyze the non-fatal
injuries that were reported to the U.S. Coast Guard. This has
not been done and is a manual process. So that was our very

first task. Then we developed a survey to survey fishermen
directly to collect further information. And then we developed
these injury prevention strategies.

Questions by the assistant investigating officer:

Q. Dr. Kincl, one--

A. Yes?

Q. --going back to that slide, you mentioned your focus on non-
fatal injuries--

A. Correct.

Q. --of course. Can you describe the significance of studying
non-fatal injuries and whether or not there's a link to improved
safety when we're talking about fatal injuries.

A. I cannot say specifically that there is a direct link;
however, I do believe in--non-fatal injuries can cause
significant disability, affect the quality of the work or the
production of work and obviously has an impact. If somebody has
a fractured arm or a hurt back, it definitely impairs their
ability to do work. So that's why we felt non-fatal injuries
were important. I do think that in disseminating information and

increasing awareness to many of the ways that potentially could
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prevent a non-fatal injury may also lead to improvement in
general safety and just the safety awareness. Some people may
call that a safety culture or something, but if it raises the
awareness and the idea that you can improve the risk of injuries,
it can be more global, but I don't know that there's a direct
link.

AIO: Thank you.

WIT: So I mentioned that with this project, when we designed it
from--before collecting any information or any--any data, we
really wanted to be able to distribute our information and
collect information from across the entire region and not do
anything that was just local. I am located in Corvallis, which
is in--the closest location is Newport. So the easiest thing
would have been to just do this in Newport; however, we felt,
understanding the commercial fishing industry, that there's a
wide variety of people and a wide variety of perceptions and a
wide--every fisherman is different. And so we wanted to make
sure we kind of gathered the more global perceptions. So we
intentionally designed this--and it's impossible, being one
person, to be in many places. And so we also felt like having a
community approach would enable us to have honest conversations
and be able to--to talk more and engage more with the commercial

fishing industry. So with our Sea Grants we developed this
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process of looking in local ports to hire people as community
researchers that then could help inform our project. We met with
these community researchers before we collected any data. We met
with them annually and we also--to review where we were in the
project and the next steps forward, to--to get their input. And
then we also had them help us collect some of the information in
the focus groups and in the surveys that fishermen--as well as
disseminate and develop ideas. A lot of them came from them and
their experiences. A lot of these community researchers were
fishermen's wives in various ports--were very knowledgeable and
often brought a lot to this project and how to move forward. So
the map there just displays kind of all the ports where we had a
presence and the ability to--to engage fishermen. Advance.

The first that I can talk about is published research. So
all this is--is publicly available. The first product that we
presented from this project was data that we were able to get in
collaboration with NIOSH. NIOSH has a memorandum of
understanding with the Coast Guard and has the ability to review
incident data. So we were able to have our NIOSH colleagues
abstract information about incidents that was de-identified. So
we don't know the names of individuals but can understand the
circumstances around--around the--the injuries. With our

partners at NIOSH--Samantha Case works at NIOSH and is the
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director of the commercial fishing safety research now. She
helped us tabulate all of the information that was specific
related to the West Coast Dungeness crab fleet in this time range
from 2002 to 2014. So we were able to describe the injuries and
fatalities, and I believe Sam will be here later to really talk
about the fatalities. Advance.

So in that time period there were only 45 non-fatal
injuries. And when I say only, this is a very low rate of
injuries. We were not surprised by this, but in--in a basically
12-year period, 45 injuries is not very much. The--as you can
see, the number of injuries was really focused with the deck
hands. You can see by the position there on the left-hand side,
88% of the injuries that were reported to the Coast Guard were
reported to deck hands. The most common injury was a fracture.
That was over 40%, followed by hypothermia that was related to
injuries of falling overboard, and then amputations and cuts were
also recorded. You can advance.

Q. Before---

A. Yes?

Q. Dr. Kincl, in your experience, in your research in this
field, can you talk a little bit about the hazards of Dungeness
crab fishery in the Pacific.

A. Yeah, and if you can just advance to the next slide, maybe
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that's a good one to talk about it. I think specifically with
injuries to deck hands, obviously the majority of their Jjob
description is hauling and setting pots, among other things, but
that is really where they harvest the crab. And so hauling a pot
that can weigh a lot over the side and--and harvesting the crab,
I think, is the major--it's what they do the most. So that's
where they're mostly working. So, of course, that's probably
where the injuries are happening. And so I do think--81% of
the--the injuries reported were related to gear on the deck. I
do think in the Dungeness crab fleet--this is, I think, just
common knowledge, that the season is during the winter months.
They fish close to shore. That's near shore. Although the ports
specifically in Oregon are--near mouths of rivers with the bars,
having to cross the bar to get to the fishing grounds and the--
and the way the fishery operates, the management of it is that
once the season is open, they can fish as much as they want. I
think you can advance.

So the next slide I'll talk about, after we gathered all of
the information on the reported injuries, we organized focus
groups in the various ports to talk with fishermen about the
reported injuries and then to ask them kind of their perceptions
and what they thought they would want to learn about non-fatal

injuries and if--if there was a way that we could collect more
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information, what information would they want to collect, so i.e.
we wanted to do a survey. So what--what would fishermen want to
know? So this publication summarizes what--the conversations
that we had with fishermen, and--and it helped us inform our
survey. So we directly took the input from the fishermen to help
design this survey, which I will present the results from the
survey as well.

Q. In your study, Dr. Kincl, and if you're going to cover it,
forgive me for cutting in, but as there--did you find a
correlation between the injuries and the areas where they
happened, be it open ocean, harbors, entrance bars, or the
weather conditions?

A. No, we were not able to discern that, especially from the
Coast Guard data. We asked general questions in our survey about
what the vessel was doing at the time, like in transit and such,
but we don't know any details regarding that.

So this table--sorry, it's kind of dense, but what you'll
see--maybe I can use the pointer to help. Here on the left
side--this side--when we did focus groups, you--we use a method
we call a gqualitative analysis, where you review--everything was
transcribed of what all the participants said. And then you look
at frequency counts of--and develop themes as to what, in

general, people are talking about. We did have focus groups--1I
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think--I don't remember the exact number. I would have to look
at the publication which I provided, but it was more than one.
So i1t wasn't just one conversation. It was multiple
conversations with a total, I think, of 19 fishermen. So the
frequency just gives you a sense of--and that's the number there
that's to the right of all of these general themes. And there
could be perhaps better names for these things, but these were
the general categories that we developed. So we were showing
them the Coast Guard data. So there was a lot of reflections
about--kind of in general about what that injury data was saying.
We--a lot of them, when they were doing these reflections, kind
of talked about their injury risk. They talked about the--how--
about reporting injuries. They also--there was a lot of
conversations about the culture of work and about the hazards
that are present. Then what we did ask specifically, what do
they do to--to stay safe and--and what are safety provisions. So
this frequency kid of is the number of counts in those
conversations that it--that it came up. To the right these are
basically also kind of sub-codes of this, more specific
information about in that category, and the frequencies, again,
are shown on the right there, about--and general conversations
that were had around those. In the actual publication we do

include examples of quotes for these as well, but in general the
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reflections of the injury data--as I mentioned, there were only
45 injuries. One of the most common thing with fishermen when we
started the focus groups was that they don't want any regulation,
there's no need for regulation. They kept saying that they
thought they were a high-risk industry but that the data was
showing there's such a low number of injuries, so maybe they
really aren't that--that risky. So that's that code there. A
lot of them did say that--that it can be low-risk, that--because
there's a low number of injuries that were reported, that--that
there aren't very many risks, but that was--they did recognize,
though, that it is a very dangerous industry but that they can do
things that make it low-risk, I think, that they can practice--
fish.

The culture of work, they talked about the attitude, that a
lot of fishermen have a cavalier attitude, but--they know it's
high-risk, but they're very passionate about their--their--the
ability to fish. They do think that--they don't think that
injuries--specifically we were talking about non-fatal injuries--
are that important. Like they thought that non-fatal injuries
don't impact them very much. There was mention of--that
overexertion and exhaustion--that--that it is very labor-
intensive and--and they fish long hours, but there was also this

recognition that in--as we were talking with them about what can
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be done to improve, they did talk about how the commercial
fishing has evolved over the years and their careers with
navigation and other provisions, and Coast Guard provisions were
also mentioned about life protection gear and such.

When talking about the hazards, the most common thing was
weather. I think this is because the Dungeness crab fishery is
in the winter season. They also cited high participation in the
fishery, that just so many people are fishing because of the
money, that--that that--that creates hazards. So they did
mention in safety provisions some of the conversations about the
transit, as we mentioned, crossing bars. They said that raising
awareness of risk is important and promoting a safety culture and
that training and supervision of new crew was of utmost
importance for safety.

Q. Dr. Kincl, based on your research, do you believe the numbers
reported as a--in terms of the numbers of injuries are an
accurate accounting?

A. I--I will state what we state about all occupations, that is,
not only commercial fishing. Injury surveillance is very
challenging, and there's no way of knowing actually how much
underreporting there is because it's not collected. So you don't
know what is not reported. So it's very challenging, but in

general, in all occupations, in all industries, it is thought

208



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code$§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

that--because even workplaces that aren't marine that are--have
requirements from OSHA to report injuries--and there's also
documentation of potential underreporting there. So in general
we don't it represents the true burden of--of the non-fatal
injuries, but we do think that it is a good start to
understanding them. And what we found--that was our interest in
collecting what we call primary data, which is collecting the
survey, to see i1if there were different pattern of injuries. We
really didn't see that. We still saw the same pattern. So I
think--so I think it's still helpful even if there's potential
underreporting, but we can't say with any definite--defined, you
know, amount of how much underreporting there is because it's not
reported.

Q. Understood. Thank you for that. On that slide there's a--
you—--you talked about the no need for regulation under the most
frequent codes.

A. Uh-huh.

Q. In your opinion, does that "no need for regulation" code
response reflect a negative look-back between underreporting
practices and safety perspectives?

A. I don't think I can tell you that. I don't know.

AIO: Thank you.

WIT: You can advance. So as I mentioned, also in these focus
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groups, in talking to fishermen, we wanted to understand what
they wanted to learn about, and it was very helpful because one
of the things we did learn in those focus groups is that there
were a lot of safety provisions and ways that fishermen do keep
safe. So we really wanted to ask broadly what they do to keep
safe. But this outlines kind of all of the things that we asked.
We asked about their fishing history, their demographics, their
safety attitudes, their injury risk and safety opinions, and then
we did ask specifically about their injuries in the past year and
some of the details about that. You can advance the slide.

So we were able to collect this before the 2015/16 crab
season, and we did this again in ports. We did it in the gear
yards and docks before the season started, when they were
prepping the gear. Again, we distributed with our community
researchers, trying to hit all the ports and get the opportunity
for participation broadly. So you can see the map on the right
is the states, Washington, Oregon and California. You can see
that we were able to get a nice distribution with slightly more

collected in Oregon but also a significant amount in California

and Washington. The commercial fishermen obviously were who we
collected it in. They were 98% male. The age was 39. Plus or
minus i1s just a standard deviation. So out of all the people we

asked, essentially 39 was the average age, but people were as
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young--in their 20s but also older. So it just kind of gives you
the range that we were in. Also we were able in the surveys not
only to distribute it across the states, we were also--I think,
collected from not only owners but also you can see there was a
large number of deck hands since they were preparing their gear.
So we were able to also do that. When we asked their crew
position, we asked in the past year what their most common
position was, and I think it is not uncommon you can be an owner
and a captain or, if you're the captain, you sometimes do deck
hand depending on the size of the vessel and--and the number of
crew. So--so that's why the numbers--you know, some answered
more than--than one there. We collected these in person, as I
mentioned. We had our community researchers. I myself, some of
my study team members, went out to the gear yards and asked--it
is voluntary, and it was--it was confidential. So--or anonymous,
sorry-—-anonymous, meaning that we didn't collect their name or
vessel name or anything like that. And we assisted if somebody--
you know, they were prepping gear and we had the survey and
they're like, "Oh, I'll do that, but you fill it in," we would--
we would help them fill in the survey i1if they needed assistance.
So the box here just kind of gives an overall kind of rate
that we found. So approximately out of the 426 surveys that we

got, about one in five reported that they had an injury in the
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previous 12 months. Our definition of an injury was different
than the Coast Guard. The Coast Guard has a specific definition
for reporting injuries, and so ours was Jjust anything that, you
know, affected you doing work. So we were trying to get like the
whole range of--of injuries. So the criteria was different. Can
you advance, please.

So we did, though--a lot of the feedback we got from
fishermen, they were like, "Yeah, we get cuts all the time, and--
and things like those--those don't impact our work." And so we
did also have a question asking if that particular injury limited
them. And so our definition of limiting was that it actually
changed the way they did work or stopped them from working, so
that we could determine kind of that severity threshold of when--
when something actually impacted their ability to do work. And
so in the past year, out of those 426, we had 68 injuries
reported in the past year that were defined, self-reported, as
limiting. And, again, as I mentioned, it's kind of similar to
the results we had in the reported injuries, deck hands had the
highest percentage of injuries. A large percent were sprains and
strains that were reported, and a large portion of those were
related to handling, hauling or setting crab pots. You can
advance the slide, please.

One of the other things we were interested in was how they
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treated the injuries. And so this distribution--these are for
all the injuries, not just the limiting injuries. So you can see
some of them said that they did nothing for it. So these were
really the minor--I gave examples of what they said the treatment
was, Jjust push through it or walked it off. Some reported almost
equally that they did at least require first aid. So some of the
examples were wrap in black tape or ice pack on the boat--were
examples of the first aid. So you can see a large portion of
those that they reported in the past year, the Coast Guard
criteria is that it would have to have more than first aid--like
an injury would require more than first aid. So you can see a
lot that we reported--so we're looking kind of at a different
pool of injuries than the survey data. But some of them did seek
clinical care once they returned on the vessel, and then some
also reported being med-evac'd. So there is a portion that would
be probably in the Coast Guard requirements for reporting.
Related to this, when we--when we saw that the large number do
require first aid, one of the things that was raised to our
attention from fishermen was that the first aid classes--it is a
Coast Guard requirement to have first aid, but they thought that
the community classes, like the Red Cross first aid, may not be
applicable to their work situation at sea. So that is one of

the--the things that we have been working on is to--to develop
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that, to point that out. You can advance.

So, again, Jjust to show you--I apologize if this looks
researchy, but I just wanted to show you there was a distribution
between the people: owners, captains and deck hands. These are
kind of our total numbers of--of people who responded. So you
can see the age here, the average was 51 for owners, 42 for
captains and 32 for deck hands, which you can imagine essentially

they're by decade in there. The younger people are the deck

hands. The years fishing, also you can--as you can imagine, the
owners have more experience years of fishing. The captains and
the deck hands have less. Some of them have no--they were just

brand new that season, just starting out, helping prepping gear.
We also asked about years crabbing. So you can see the
distribution between the owners, captains and deck hands, and
then you can see also the percents of the injuries that were
reported, how many were in each of those. So, again, the
majority were in deck hands, but some of them were with the
captains. You can advance the slide.

Q. Dr. Kincl----

A. Yes?

Q. ----one of your previous slides mentioned training and
supervision as one of the factors affecting safety.

A. Correct.
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Q. Do you know what percentage of--in terms of training and--and
safety--that slide talks about ages. Do you know if there's a
percentage of fishermen--what the percentage of fishermen is--in
the industry that are under 18 years of age?

A. I do not know that. I should state perhaps at this point all
of the data that we collect, because this is funded by the
National Institute of Occupational Safety and Health, by law we--
unless we specifically request and get approval from human
subjects, all of our participants are 18 years and older. So if
somebody was younger than that, we did not ask them to
participate or fill in any surveys.

Q. One additional gquestion. So in your experience working in--
in the industry and working to address safety, do you know of any
age requirement or experience requirements or assessment of
knowledge or capabilities that exists to mitigate hazards from
maybe adolescents or folks under 18 that are not as experienced
being part of the crew?

A. I--are you talking about the commercial fishing industry
specifically or general in occupational---

Q. Specific to this industry.

A. Specific to this industry and this region, I am not aware of
any testing or programs for--they call them greenhorns, the

younger people getting into the industry. I do work
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internationally in commercial fishing safety, and there are some
countries and even some regions that I believe are developing
essentially apprenticeship programs to bring younger people into
the industry and do have training programs, but typically that is
in areas where they have unionized commercial fishermen or
harvesters, as they call them, for example, in Newfoundland and
Labrador and Denmark. But I understood in the United States--but
I'm—--I don't know details of them, but there are programs
starting for that.

Q. Thank you. You mentioned you're working other industries.
You mentioned construction and airline. Do you know of any
measures—--requirements for assessment of knowledge or
capabilities in terms of younger workers in those industries?

A. I do know--I'm--I should say I'm also on the board in Oregon
of Oregon Young Employee Safety Coalition. So I've done a lot of
work around young worker health and safety, and there isn't any
requirements; however, there are a lot of resources to try to
improve awareness of Jjust worker rights as well as health and--
basic health and safety awareness in young workers. So, for
example, in Oregon--Oregon OSHA there is a young employee safety
awareness training that is online provided by Oregon OSHA that I
helped develop and disseminate. And the National Institute for

Occupational Safety and Health has curriculum that goes into high
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school called Talking Safety that I also helped to disseminate in

Oregon--into Oregon high schools to increase awareness.

Again,

there are worker rights, what are hazards, what are questions to

ask. Also as part of our product,

can share,

younger people entering commercial fishing may not know what to
ask for or what to look for in a captain or a vessel.
develop a resource sheet based on interviewing captain and crew

for new fishermen,

like--since this did come up at--you know, maybe

one of our resources that we

just to explain to them what are commercial

So we did

fishing duties, but it's--it's just a one-pager. 1It's not like a

training program. Again, it's just seeking to increase

awareness.

AIO: Thank

you.

WIT: So one of the other things from the survey that I

mentioned,

fishermen.

we were interested in safety opinions of the

So we asked them these six questions, and the six

questions essentially--we asked them on a scale of 0 to 100.

They could mark anywhere along the line. And then we kind of

measured it.

agreed with
also looked
that's this

injury. So

So the higher the number, kind of the more they
the statement or they thought a lot about it. We
at--between those who had reported an injury--so
column--versus those who had never reported an

in these two lines that are not shaded, the lines
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here, it was not significantly different between the injured and
the non-injured. They were pretty much similar. So you see the
first statement, "It's important to reduce the risk of accidents
and injuries." So across the board fishermen rated that quite
high, that they agreed it was very important to reduce the risk.
And that was not different. Also when we asked about how much
they worry about injury, getting injured while fishing, both of
them reported kind of a low level of worry. And it was
interesting when we talked with our community researchers and

fishermen themselves, they said, "Of course if we worried about

it, we wouldn't go fishing." So of course it would be low in
general. They worry, I'm sure, in certain situations. The--the
ones that are shaded were different. And in the case of this

one, "I use safety equipment and procedures that are beyond what
is required," you can see the people that were non-injured tended
to rate that much higher than those that were injured. When we
asked what are your chances of being injured, again, the injured
thought that they had a higher chance, probably because they
experienced an injury. As an individual--we asked as an
individual and as a crew, how much can you do to avoid injury.
And those that were non-injured seemed to rate that slightly
higher, that they felt like--that there was something that they

could do to avoid injury. You can advance.
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So the last one I'll talk about is kind of--as I mentioned,
we learned from the fishermen when we did the focus groups--we
felt it was very important to ask open-ended questions about what
do you think causes injury. Again, we were focused on non-fatal
injuries. But then also ask about what keeps you safe, what are
you doing that we could share broadly about staying safe, and so
this is also in a publication that can be accessed. You can
advance.

So I'm just showing you kind of the top-ten list. Again,
these were open-ended gquestions. They were text questions. So
we took--again, with our community researchers, tried to make a
category for them to in general organize them. So these are the
top ten categories that were the perceived factors that keep them
safe. So awareness was brought up a lot, situational awareness
but also just awareness of the vessel. Good and maintained--
well-maintained fishing gear, vessel, best marine practices, the
crew, the skipper, self-care, experience, physicality, drills,
communication--good communication amongst the crew, and drug and
alcohol-free were the top-ten list. You can advance.

Q. Dr. Kincl----
A. Yes?
Q. -—-—---excuse me. So awareness--you mentioned it as--from your

answer, 1t seemed like in the context of being aware of your
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surroundings and the capabilities of the vessel.

A. Uh-huh.

Q. Is—--is there a link--is awareness tied to fatigue at all?

A. We can't say. Again, these were open-ended gquestions, and a
lot of them said awareness. Like just being aware of your
surroundings is a very common answer. So I can't say whether, in
the fishermen's mind, they were also thinking that was related to
that.

AIO: Thank you.

WIT: The next slide, please. So, again, we asked them an open-
ended question the same way, kind of the opposite of what keeps
them safe. Then we asked them what causes injuries, and so these
were the top-ten list. The heavy workload, poor mental focus,
inexperience, weather, unsafe vessel and gear, unsafe attitudes,
drug/alcohol. Bad luck came up a lot. Rushing and lack of

safety and training procedures.

Q. So obviously we see some common themes here from--that appear
here that were in the previous slide as well. I----

A. Yes.

Q. -—-—-—--want to ask about the drug and alcohol versus the

previous slide. One of the safety things was drug and alcohol-
free. These are open-ended survey questions like you mentioned.

Can you expand a little bit on the context of those answers,
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what--what did they mean by drug and alcohol-free and then the
causes of injuries being drug and alcohol?

A. I mean, I can't--it's--other than what you just described,
that they obviously--it rose to the top as one of the most common
ones, that if you can have a drug and alcohol-free crew--but then
also on the flip side of what causes injuries--I mean, it was
probably literally written as that "drugs, alcohol". So I cannot
expand on that.

Q. Understood. 1In your studies and as a safety professional,
are-—-are you aware of any measures taken by fishermen to mitigate
drug and alcohol being a cause of injury?

A. I can't say broadly. Anecdotally, in conversations with
fishermen I do know that there are vessels that, in their crew
agreements, they include statements and they do think that that
is important. I think many fishermen realize that the crew is
the most important, but they go about different ways of verifying
that, and I don't know the details of that, other than that. It
did come up in conversations, that it's important to them and
they have it in their crew agreements and formally talk about it,
but I don't know anything about drug testing programs or
anything. That's not in my--wasn't in our research.

Q. Understood. Just one follow-up on the crew agreement. Is

that a requirement or is this something that vessel operators and
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owners do with their crews as a proactive measure?
A. This is my understanding. It did come up, as I mentioned,
that--when we interviewed crew and captains, the captains said
that a crew agreement was important for them to--to make sure the
crew—--so they talked about what went into a crew agreement. So
we did develop a resource talking about crew agreements and good
things that should be in one, pulling from other people who have
done this. So this isn't anything new but just kind of collating
it all together and promoting it. And as I understand, it is a
Coast Guard requirement and--but I don't know details of that.
But I also understand from insurers, 1f the vessel is insured,
that some of the insurers require crew agreements as well. So---
WIT: So after we collected the survey, we did develop a kind of
poster-size results and disseminated this in ports. We also
mailed it to all vessel license owners--Dungeness crab license
owners and asked for any ideas--like this is--this is what you
told us. You know, what--what injury prevention ideas do you
have? And we worked with our Sea Grants to try to collate
various ideas that were collected. So basically this poster
shares some of the information I've already shared in this
presentation. Advance, please.

So this is just a summary of the ideas that we explored. As

I mentioned, a good crew kept coming up, but we didn't know what
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that was. So we did conduct what we call key informant
interviews, and we interviewed--and, again, this wasn't done just
in one port. We did this--we had our community researchers in
their ports identify five captains and five crew and interview
them to what they thought made a good crew. And so we developed
this into, as I mentioned, a resource page for new fishermen,
talking about what the crew duties are and what they should ask a
captain, what they should look for in a vessel and what safety
resources should be on a vessel. We also developed this idea of
how to develop a good crew agreement and what the benefits of a
crew agreement are. We also, as I mentioned, identified that one
of the needs from the commercial fishermen was a first aid and
safety training and drills. Obviously the Coast Guard conducts
drill-conducting courses and such. So we weren't looking for
that, but we were looking at the first aid training and was
there--in the first aid training, sharing some of the data that
we got, some of the specific incidents, using them as actual
hands-on activities and examples and scenarios. So learning
first aid would be talking about the things that you do on a
vessel. So we did develop this, and it's a Coast Guard-approved,
now, training and we've received additional funds internally at
Oregon State to disseminate this and fill it to capacity in

commercial fishing communities, identifying instructors--local
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instructors to help deliver this. So we've done two in Oregon
this year and we'll do another one in Newport in the fall for
commercial fishermen. So that's ongoing. Related to this was
the idea of what should be in a first aid kit. So we also have a
resource guide about how to build a good first aid kit to be
ready for those first aid incidents.

We also had three ideas. These came from the fishermen.
The idea of having a banger bar to help with unloading pots and
anti-slip mats on the deck securing the block so that the block
doesn't collapse. So these came--so we did--just some basic
information--actually in a Facebook poll of asking fishermen what
worked or what didn't work around those. All of our resources
are publicly available. We developed a website,
FLIPPresources.org, so all these can be downloaded and used.
Q. Thank you, Dr. Kincl. I have a question about the slide, but
before that, were commercial pressure or fatigue listed as
contributing factors to accidents when--when--in your research
with--with the surveys at all?
A. I would have to look back at the data specifically, but I
don't believe it was directly--when we asked, we, I don't think,
included were you--it's very complicated, fatigue, because it's
either mental or physical or sleep deprivation. So it's quite

challenging, and in a quick survey it's wvery hard to collect. So
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we really weren't able to collect that.

Q. I see the ideas that some fishermen that participated in the
survey provided. Did respondents have any suggestions for safety
measures that could prevent weather-related injuries?

A. Not specifically, other than in our focus groups many
fishermen did say--actually in the Coast Guard data, when you
look at the injuries, whether they were related to weather, they
were like, "Well, of course they're not related to weather
because we wouldn't go out when the weather is bad," but, again,
that could have been the fishermen we were talking with. Those
owners said if it's a bad day, I won't go out fishing. Seems to
be the common sentiment for preventing weather-related--but,
again, that is just a small sample of fishermen saying that.

Q. Understood. Thank you. Same question in terms of drug and
alcohol. So did respondents have any suggestions for safety
measures that could prevent drug and alcohol-related injuries?
A. None of those came up in the injury prevention, I guess. I
know--I mean, I am--and I--and I should just state that I think
in all occupational settings, it's a public health crisis, the
drug use. In occupational health and safety in general, there's
lots of conversations about the role of work and injuries and
pain management and--and the role of drug and alcohol abuse in

the workplace. So it's not only the commercial fishing industry.
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It's many industries are struggling with this, and I don't know
directly from our work--there wasn't anything that arose other
than providing resources, and my colleagues at Sea Grant were
trying to identify ways of helping with NARCAN training, but--but
it's really complicated. So I think that's ongoing, trying to
figure out---

Q. Understood. So you mentioned other industries in terms of
the drug and alcohol systemic issues, as you mentioned. Are you
aware of industries having a mandatory drug and alcohol testing?
A. I believe it depends on actual employer policies. I don't
think it is legal across like a whole industry. For instance, in
the construction industry I do know there are some contractors
that require it, but I don't think it's across the board.

AIO: Thank you.

WIT: So I've presented all the information from our study. It
was really helpful for me to have so much participation from
fishermen. I believe they shared very positive comments for
wanting to improve safety and ideas for improving safety. I
believe that improvements for the hauling and handling of pots
for non--are needed for reducing non-fatal injuries. And any
approach that is for improvement, any proper evaluation and--to
be adopted and for the improvement to actually work, the engaged

approach and having fishermen involved is key.
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I should just say the fishing vessel shown there is one of
our fishermen--commercial fishing researchers. Her husband--that
is their vessel based in Westport. She has been a big champion
and is helping us further the first aid training across the
coast. Thank you.

LIO: Thank you, Dr. Kincl. Are there any questions from the
rest of the board?
[No response.]
LIO: Mr. Reilly?

CROSS-EXAMINATION
Questions by the party-in-interest counsel:
Q. Thanks, Doctor, for being here. In the first portion of your
presentation you talked about 45 reported injuries over a course
of a number of years. Those were injuries that met the Coast
Guard's reporting criteria. Presumably those were more
significant than many of the injuries that were related in your
subsequent survey data. Fair to say?
A. Yes.
Q. Out of those 45 injuries, three of the injuries were
characterized on the slide as occurring to somebody who was on
helm watch.
A. Correct.

Q. That was a little surprising to me. Do you have any follow-
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up description or characterizations of how somebody on helm watch
might become injured?

A. I would have to look back at it. This question came up--and
this is now 4 years ago when we looked at it. So I'd have to
look. And I do believe it had--I can't recall off the top of my
head. Sorry.

Q. And would that--would that information maybe be inside the
published work that you produced?

A. Yeah. We may not have specifically said that, but it should
be in--those instances may have been--but I cannot be clear--they
may have been related to the fall overboard, but I'm not sure.

Q. Okay. With respect to the--the survey that you conducted of
400 fishermen or industry personnel, did you consider the extent
to which that would be statistically significant with respect to
all West Coast fishermen? In other words, do you have an idea of
the total number of potential people who could meet the
requirements of the survey, and do you feel your--your survey
results were significant in that--by comparing those two numbers?
A. We talk about scientifically is getting generalizability by
getting enough of a sample size that you can do that. It's very
challenging in the commercial fishing industry to get what we
call a denominator, to know like the actual number of employers.

The only published work that I'm aware of in the Dungeness crab
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fleet--and that is included in our publications when we cite what
the population is--was about 3,000 Dungeness crab fishermen. And
so we're assuming it's around that, but at any given year, you
know, you don't know how many fishermen there are. So, again, we
did this approach to try to distribute our samples so that we
weren't just collecting in one and saying this represents
everyone. We do qualify this that it is only these 426 and--
these fishermen. So as far as significance, I don't think you
can ever--you know, there was no testing to see that it's
significant. So we don't use that language. But it is, I do
think, a generalizable at least look into what some of the
perceptions of fishermen are. And, again, these are self-
reported and so you also have to qualify that, because fishermen
can tell you whatever they want. And then--but then we also--but
I do see value in hearing the voice of fishermen and hearing what
they have to say about their work.

PIIC: Thank you very much for being here, Doctor. That's all I

have, Commander.

LIO: Thank you, Mr. Reilly. Dr. Kincl, you are now released as
a witness from this formal hearing. Thank you for your testimony
and cooperation. If I later determine that this board needs

additional information from you, I will contact you through your

agency. If you have any questions for this investigation, you
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may contact the investigation recorder, Lieutenant Luke Woods.
Thank you.

So it is 9:14. I just want to make a matter of
administration known in the interest of the persons in attendance
as well as the public watching. For the rest of the day we'll be
hearing from--from some Coast Guard personnel as well as from a
local diver, and we will also, in the afternoon, have remote
testimony, Skype testimony from an associate of the operator of
the MARY B II. And today's hearing conclusion will end at 2:00
p.m. due to venue availability. So just wanted to make everybody
aware of the course of events for today. We will resume hearing
tomorrow at the regularly scheduled time at 8:00.

So we'll go ahead and take a 5-minute break--recess now--5-
minute recess. It's 9:15. We will resume at 9:20. Thank you.
[The hearing recessed at 9:16 a.m., 14 May 2019.]

[END OF PAGE]
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U.S. Coast Guard Marine Casualty Board ICO loss of MARY B IT
held in Newport, Oregon
on 16 May 2019
WITNESS: BMC JASON McCOMMONS, USCG (resumed)
[The hearing was called to order at 10:45 a.m., 16 May 2019.]
LIO: Ladies and gentlemen, it's 10:44 and we're going to go
ahead and reconvene this public hearing. Please be seated.
We're now going to hear testimony from our next witness. This is
Chief Boatswain's Mate Jason McCommons, who is being recalled
from previous testimony. BMC McCommons, please come forward to
the witness table. Chief, as a reminder, you are still under
oath from previous testimony. So please have a seat.
WIT: Yes, ma'am.
CHIEF BOATSWAIN'S MATE JASON McCOMMONS, U.S. Coast Guard, was
previously sworn and testified further as follows:
LIO: When we broke our testimony a few days ago, Mr. Reilly was
in--questioning. So, sir, you may continue your questioning.
PIIC: Thank you, Commander.
CROSS-EXAMINATION (RESUMED)
Questions by the party-in-interest counsel:
Q. Chief, thanks so much for coming back.
A. Good morning.

Q. In this hearing, we've heard from several persons who

672



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code§86308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

testified about their observations regarding the pre-casualty
behavior of Mr. Biernacki. Has anybody described those
observations to you?

A. No.

Q. In general, if the station receives real-time information
about the impairment of a person actively operating a vessel in
Yaquina Bay, 1s the station empowered to launch a ready boat to
investigate?

A. Yes, sir.

Q. Has something like that happened in your experience at small-
boat stations where you receive real-time information, sort of
first-person observations about the impaired capacity of a vessel
operator?

A. Yes, sir.

Q. 14 U.S. Code 89 empowers the Coast Guard to board a vessel to
ensure compliance with all applicable laws.

A. Correct.

Q. And it is illegal to operate a vessel while impaired. Fair

to say?
A. Yes.
Q. And your crews are trained--your boarding officers are

trained to recognize signs of impairment?

A. Yes, sir.
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Q. The bait dock in Yaquina Bay, 1s that one place or are there
multiple bait docks?

A. I would say the whole port dock area is the main dock.

Q. The board received some compelling testimony yesterday
regarding the reported observation of Mr. Biernacki in a clearly
impaired state the morning of January 8th. Had your station or
the sector received a phone call maybe 5:00 or 6:00 a.m. in the
morning regarding a report that the operator of the MARY B
leaving the bait dock was acting strangely and likely under the
influence of drugs and was heading out to go fishing, what, if
any, steps would the station or the sector take?

A. Are you asking me if I was aware that that happened?

Q. No, it didn't happen. I'm saying if--if it had happened, if
the Coast Guard had received such a call that a commercial
fishing vessel operator was acting strangely and clearly under
the influence of drugs, what, if any, steps would have been
appropriate for the station to take?

A. Well, if the vessel was underway, we would respond
immediately.

Q. And you have the capability at the station to literally
respond pretty quickly.

A. Yes.

Q. Fair to say a timely call from a witness with information
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about impairment is a lot more valuable to the Coast Guard than a
report 5 months later at a board hearing about an observation of
impairment?

A. I would--I would assume so.

Q. If your crew had boarded the MARY B that morning and observed
the operator was impaired, what, if any, steps would be
appropriate for the boarding crew to take?

A. Well, it--at any time we board a vessel and we--and we think
that there's reasonable suspicion of some type of intoxication,
we will return them back to port and/or the dock. We typically
call Oregon State Police, Lincoln County sheriff or the local
Newport PD to assist.

Q. But you would be empowered to--to at least temporarily
terminate the tra--transit of that vessel until more information
was gathered regarding the impairment?

A. Absolutely.

Q. And the type of informa--intervention, the boarding and
potential termination of that vessel, those were all available
under current authorities that the Coast Guard already has.

A. Any time that we--the Coast Guard station is going to
terminate a commercial vessel, there's thresholds associated with
that, and so we would have to vet those all the way.

Q. Sure, but you--in the meantime, you--the vessel wouldn't be
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operating and--and continuing on its voyage. Would that be fair
to say?

A. If we suspected intoxication, that's correct.

Q. Now, we've been provided an instruction from the station
regarding vessel escorts. Are you familiar with that
instruction?

A. Yes, sir.

Q. And as I understand, this instruction was finalized and dated
January 22nd, 2019. Does that sound correct?

A. Yes, sir, it is.

Q. And the instruction has some specific guidance--internal
guidance for the Coast Guard here at Yagquina Bay regarding a
variety of issues that have to do with weather and--and wvessel
transits. One of them is the topic of vessel escorts. Is that
correct?

A. That's included in the instruction, yes, sir.

Q. And the guidance that is in that document dated January 22nd,
is that the type of information and the type of guidance that was
being trained on at the station prior to January 22nd?

A. Yes, absolutely. If I can expand on that---

Q. Please.

A. 1I've been at the--the small-boat station here at Newport for

10 years in total, and we have always practiced what's in that
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instruction as best practices. We've always conducted vessel
escorts in that manner that's in the instruction. The reason
that the date is showing January 22nd is we were actively in the
process of writing that instruction during the holidays and we
didn't finish it 'til the middle of January.

Q. Thanks, Chief. With respect to that instruction, it's very
detailed. I'm wondering if it has been sort of boiled down into
a checklist on board the vessels--available to the vessels. And
specifically I'm—--I'm asking if there's a vessel escort checklist
that's available on board the Coast Guard vessels for reference
that incorporates this sort of more detailed information that's
in the instruction.

A. We don't currently have a checklist to operate off of that
are on the boats. That's all known with the coxswains and the
operators on the boat, and it's going to--that's going to be
vetted from both assets that are underway, from the mobile-1
that's on the hill, to the tower, to the commander representative
that could be back at the station. So there's--there's many
different layers to make sure that we're in line with asking the
appropriate questions and making sure that we fully understand
the situation when we're doing escorts.

Q. I see you've brought some demonstrative equipment with you.

Can you tell us what you brought?
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A. We have a chart, it looks like up here, for the local area
and then some charting tools just in case you're going to ask me
some distances.

Q. We'll get into that in a second. On board the 52 and 47
you've got surface radars?

A. Yes, sir.

Q. And those surface radars are typically turned on when you're
conducting vessel escorts and operations in and out of the
jetties?

A. Yes, sir.

Q. Are those the type of radars that are equipped with the
capability of flagging a vessel and receiving information back
regarding the wvessel's course and speed?

A. Yeah--the capability is there, vyes.

Q. Is that capability something that's normally used maybe in
heavy-weather operations when there's a lot of things going on?
A. Not--not typically, no.

Q. Some testimony--well, maybe it was in the--the record
regarding the radio communications on channel 121 where was a
discussion of being sort of belted in and ready to go for heavy-
weather operations. Can you describe what--what that means in
the context of the 52 and 47, what--what it looks like inside

those deckhouses where the people doing the operations are

678



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code§86308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

strapped in or however they're oriented?

A. Yes, sir, so anytime we're operating in heavy weather
conditions and circumstances like this, we communicate amongst
each other to make sure that we all have our proper protective
equipment on, such as belts, helmets, and everyone is belted in
and clipped in and the helmets are on properly. That--that's
just a form of communication that lets the other boat or lets
mobile-1 or the station know that we're prepared in line with
Coast Guard policy for heavy-weather operations. As far as the
orientation goes, most everybody is going to be up on the open
bridge, exposed to the environment. No one is going to be inside
the deckhouse. Everyone is outside with 360-degree views.

Q. And when they're strapped or belted in, does that mean
they're sitting down and they've got--they're--they're, in a
sense, affixed to a seat that helps protect them from being
thrown over?

A. No, sir, we're all standing.

Q. Okay, so there's a lanyard or something like that ties them--
I'm not sure what the belt refers to, then.

A. Yeah, so with the exception of the--on the 47-foot motor
lifeboats the coxswain is seated and has a seatbelt on and also a
heavy-weather belt. The belt is clipped in 90 degrees, one on

this side and one on that side. And on the VICTORY, there are no
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seats. Everyone is standing and everyone 1is clipped into D-rings
that are welded on the boat, which will prevent you from falling
overboard.

Q. Do those belts also assist the people in carrying out their--
their performance, whether it's lookout or helms--helmsman during
heavy-weather vessel movements? They keep--they assist in
lateral movement protection?

A. Yeah, they basically--if you lose your footing, the belt is
going to catch you, so hopefully you don't fall down and injure
yourself and you stay in a stationary position.

Q. From time to time do the course of your duties take you on
board commercial fishing vessels, 50, 60, 40-foot vessels?

A. Yes, at times. Typically not in sea conditions we're like
that, we're not on board, sir.

Q. During those times when you are on board fishing vessels, are
many of those vessels equipped with similar sort of protective
equipment that would assist the people who are on the bridge
operating the vessel during heavy weather?

A. From my experience, I've never seen a commercial boat have
those types of capabilities. Of course it's--if they wanted to,
I'm sure that they could, but I've never seen that.

Q. When we left off the last testimony, we were--I was trying to

get an understanding of the distances between sort of the--the
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waiting area outside the hazardous condition to the area inside
the jetty where it was less hazardous. I wanted to understand
that distance and I wanted to consider the question of a vessel
at the speed of 5 knots or 7 knots, how long it would take them
to maneuver that--to make that distance. Would you be able to--
to assist in that with the use of the--the chart?

A. Yes, sir. I--I went back and actually looked up and did the
work. So in relation to the distances we discussed that--it's
approximately 1800 yards from buoy number 1 to the jetty tips. A
vessel going approximately 10 knots is--is going to be inside the
Jetty tips within about 5 to 5% minutes in a--in a perfect
scenario at 10 knots.

Q. Okay. So 5--5 knots, be twice that long.

A. Five knots would be roughly about 11 minutes, between 10 and
12 minutes at 5 knots. And that's not factoring current or wind
or anything associated like that.

Q. Yeah, that's just speed made good.

A. Yes.

Q. Not necessarily what your engine is turning for. It's how
you're actually traveling.

A. Yes, sir.

Q. I think there was testimony and perhaps you can elaborate on

this, just getting inside the jetty tips, not necessarily out of
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the hazard area, the safer area is further inside the jetty tips,
some distance beyond that.

A. That's correct. From my experience, you're not safely across
the Yaquina Bay bar until you're--in those types of conditions
until you're inside of lighted aid number 4, east of aid number
4.

Q. That's several hundred yards inside the tips? It's an
estimate.

A. 1It's approximately 200 yards inside the south jetty tip is
where number 4 is.

Q. I think we established the virtual location of buoy 3 is
about halfway between the end of the north jetty and where buoy 1
is, approximately.

A. Yes, sir, that's accurate.

Q. If the period of the 1ull on January 8th was approximately 5
minutes, is it fair to say a vessel doing around 5 knots, maybe
even a little faster, would not make the distance from buoy 1 to
the jetty tips during that 1lull?

A. There are so many other factors associated with that, as we
discussed, but--but typically speaking, a vessel traveling at a
slower rate will not be able to make it inside the jetty tips
until the next series or set comes through, from my experience.

Q. They're going to have to withstand at least one set--a small
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set and a big set, at least one cycle of the really bad
conditions on their way in from buoy 1.

A. Possibly.

PIIC: One moment, Commander.

Q. Are you aware of any communications from any person to the
Coast Guard prior to January 8th, 2019 warning the Coast Guard
that Mr. Biernacki was impaired, was using drugs, was operating a
vessel under the influence of alcohol?

A. No, I'm not. I'd never heard of the vessel name before that
night.

Q. And since this investigation started, has--have you been made
aware of any notification to the Coast Guard that occurred prior
to January 8th about those apparent observations that the people
have testified to here?

A. I am not, no.

PIIC: Thank you, Commander.

LIO: Lieutenant Commander Foster?

TA: Good afternoon, Chief--good morning, Chief. Lieutenant
Woods, please display Coast Guard Exhibit 003, page 2. Chief,
I'm going to be putting this graphic up for the general
edification of the public. You should have a laser pointer in
front of you. If at any time to better illustrate your point--if

at any time to better illustrate your point, I'd like you to use
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that laser pointer and, as before, use the display that's behind
me.

REDIRECT EXAMINATION
Questions by the technical advisor:
Q. In your experience when entering the Yaquina Bay bar in
breaking surf conditions, where will a current, specifically the
Davidson Current, begin to affect your vessel? And if he needs
to zoom in, let me know.
A. If you want to zoom in a little bit, that'd be great for the
public to see. Mainly between that buoy--that's okay right
there. So from my experience, when we're talking about the
along-shore current or the Davidson Current, you're going to
interact in the general area from inside of buoy 3 to the--within
the jetty tips. 1It's going to run typically--on the night like
in January, 1t's going to run from the south to the north in a
northerly direction and it's going to be crossing right through
the main channel. And it varies. It can shift one way or the
other, but typically you're going to see all that action right
inside of number 3 and by the jetty tips. And what that current
does is it--as it comes up, at some point it's going to interact
with the south jetty and then that current is going to hit the
south jetty and it's going to run westward. It's going to run

out to sea westward until it gets clear of the jetties. Then
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it's going to continue north. So we've--in previous SAR cases,
we've dropped a life ring when things like this have happened--
dropped a life ring in this general area, which is--I'm pointing
on the south side of the south jetty. And that life ring has
been swept out to sea and then shot to the north.

Q. Is there an average approximation of how--the velocity of
that current?

A. I couldn't begin to speculate on how fast it runs.

Q. 1Is it affected by either a slack tide, flood tide or ebb
tide?

A. I'm--I'm sure it varies based off of the tidal conditions in
the river.

Q. For clarity, if you were conducting an escort and you were
behind a vessel off of quarters, as you previously testified,
what indications might you have that that vessel has--the vessel
you're escorting has become affected by that current?

A. Well, I've escorted personally--I wasn't underway that night,
but I've escorted many vessels across the Yaquina Bay bar during
my period. A lot of the time I'm going to sit off their quarter,
as we discussed, and typically the minute you get inside of buoy
number 3, you start to see the effects of wind and current,
because as you approach the jetty tip, they're going to typically

want to get naturally set to the north based off of the factors
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that we discussed. So it's imperative that I do everything I can
when I'm behind the vessel to knock down a wave, absorb the
energy of that wave in trying to displace that wave, because
that's the direction where the wave is going to come from to
impact the fishing vessel. 1I've personally taken a 20-foot break
50 yards, 100 yards off of a fishing vessel's stern to--to
basically displace the wave to allow them to continue their
transit in.

Q. When you say you've taken a break, am I understanding you
correctly that you have allowed a 20-foot breaking wave to crash
on your vessel to disrupt it from hitting a commercial fishing
vessel?

A. That's correct, on the--specifically on the 52 VICTORY.

Q. In general--and let me know if this depends on the escort--if
a vessel is being escorted into port, which quarter do you sit
off of?

A. Well, that's going to be on a case-by-case basis depending on
the swell pattern and swell direction, wind. It varies.

Q. I'm just curious if you take into account when they enter
that current, which side you believe they're going to be set to?
A. Yeah, so what I would say is typically I'm going to sit off
their port quarter, which would put me more northerly, because I

know, based off of the danger areas that we discussed earlier,
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that the main bulk of the energy is going to affect them off of
their port quarter. So I'm going to sit just a little bit to the
north of where they're at. I'm going to communicate with the
fishing vessel and let them know over--I don't expect a response,
necessarily, when you're in those situations. In the most
important time of the escort, a lot of the time the communication
between me and the fishing vessel is somewhat--I don't want to
say nonexistent, but I don't--I let them know what's coming and
how far it is and how big it is, but I don't expect a response.
Q. And why is that?

A. Because they're busy. They're driving, they're piloting,
they're navigating, they're communicating amongst themselves, I
would assume. I don't expect them to grab a radio and then reply
back to me, because they have other things that they're doing.
I'll talk to them after we get inside.

Q. Chief, are you familiar with the term "crabbing angle"?

A. Crab like crabbing a boat?

Q. Crabbing angle, yeah.

A. Well, I know what crabbing is.

Q. Okay. Once a vessel or both vessels enter that current, what
actions may need to be taken for the vessel to realign with
center channel?

A. So i1if--if you have current and you're fighting current,
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meaning--when I say fighting, it's coming on your bow in some
fashion. So if--if the current is pushing on your starboard bow,
it's going to crab your vessel to port. If the current is--and
vice-versa. If you need to combat those conditions, you need to
adjust your course appropriately to make the course good over
ground to fight those elements. If you don't make that
correction, you're going to continue crabbing in whatever
direction that the current is pushing you.

LIO: How can you correct for that? With speed or rudder angle
only or both?

WIT: Both. You can do both. You can do one or the other.
Really, the important piece is the rudder angle. You have to
turn against it, and if you applied more power, that's only going
to help you.

Q. We've heard multiple testimonies, including yourself, about
how dark that evening was. If a person had a limited amount of
time, say 5 to 7 minutes, to realize that they were far north and
they were in that current, would they be visually able to
ascertain where they were in the channel in time to correct that?
A. I don't know. It would be difficult, especially at the sea
state. Anytime you go down in the trough, you lose visibility.
Every time you come up you get a peak at where you're at, and to

be able to make a course adjustment--and really that's--that's
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part of our communication is, you know, continue to the north or
continue to the south, whatever the case may be, to provide the
mariner as much time to move in that direction.

Q. Chief, I'd like to turn your attention to earlier testimony
about escorts in general. If a vessel requests an escort, is—--
are Coast Guard assets required to provide that escort?

A. If--a lot of the time, from my experience, the commercial
fleet isn't going to directly come out and say, "Hey, can you
come out here and--we need an escort.”" Right? What it--in real
time, what it really looks like is, "Hey, Coast Guard, what's the
current bar conditions doing?" and "because we're looking at
coming in". That--that, for me, is the telltale sign that we're
going to launch boats to get out there and be proactive so we're
not reactive.

Q. Roger, I understand. But are you required by policy or by
regulation to provide a Coast Guard escort?

A. We typically do that, yes.

Q. Are Coast Guard escorts considered normal station operations
or are they considered part of search and rescue?

A. We classify them as search and rescue.

Q. If a vessel requests an escort, under what circumstances may
the Coast Guard not be able to or unwilling to provide an escort,

if requested?
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A. Well, if they ask is, we want to find out what their
intentions are. If their intentions are--our recommendation is
that the bar is too big or breaking consistently, then they may--
we may not get underway because they're not coming in. If
they're committed to coming in, we're going to--we'll get
underway.

Q. Please help me understand the parameters of "too big".

A. Seas that--20-foot range, extend beyond the limitations of
some of our assets at time, consistently breaking, there's no
lulls, there's no windows to--to cross. That's a major factor.
Q. Did the MARY B II specifically request an escort from Station
Yaquina Bay that evening?

A. I--I don't remember because I was—--I was at home and--when
they called me. So I'd have to defer that. I'm not sure. I
know we did a bunch of investigative work, but I wasn't at the
station then.

Q. 1Is the Coast Guard permitted to make specific navigational
advice to mariners?

A. We do not give navigational advice to mariners.

Q. By policy or regulation?

A. Correct.

Q. When a vessel is being escorted, what information can Coast

Guard personnel past to the mariner?
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A. We typically let them know if their course--the current
course that they're on is--is good or not good, if their speed is
good or slow or fast, but we don't tell them to steer compass
courses.

LIO: So--I apologize for breaking in, but--so if a mariner is
going too slow to safely navigate, is it within written policy to
tell them to speed up?

WIT: Well, we're--we're naturally going to tell them to speed
up. It's--I believe in our instruction it talks about slow
speed, but we're--we're going to communicate that with the--with
the vessel.

Q. You previously testified that there are certain critical
times during a bar escort that you will maybe talk less to--or
expect the mariner not to communicate as much because you're
trying to let them focus. In the event that a mariner is not
going fast enough, would that--would you take that into account
or-—-help me understand--help me understand that.

A. Every situation is different. So I--I would want to know if
they're not making--maybe it's the current, maybe it's the wind.
I don't know. I want to--like, "Hey, sir, is everything okay?
You slowed down." I know that the VICTORY started backing at
some point, right? So the--the real question is why. I don't

know. It would make me want to gather some more information.
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Q. Do you know how much----

LIO: What if the vessel operator told you that he needed to
focus?

WIT: Then I would just back off.

LIO: Thank you.

Q. So you alluded to this, but I'd like to get a little more
specific information. In your experience, when the weather is
rough, do commercial fishing vessels request bar reports and, if
so, how often?

A. Yeah, the commercial fleet--we typically have a great working
relationship with the commercial fleet. They communicate with
us. They ask us what the bar is doing. They tell us how long
they're going to be until they get to the bar. They ask what the
last bar report was. And then we typically respond like, "Well,
we'll go get underway and we'll provide you the accurate bar
report." As long as we have ample time to get out there and beat
them to it, we'll do everything we can to paint them the best
possible picture of what the bar is currently doing. It's
ultimately their decision on if they are going to cross or not.
Q. Do you let the mariners know that?

A. Do I let them know what?

Q. Does the Coast Guard provide mariners with the information

that, although the Coast Guard is there, they are under no
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obligation to cross the bar?

A. Yes, from my experience, we do.

Q. How do you communicate that to the mariner?

A. If I'm going to communicate that, I'm going to say, "Sir,
just because we're out here gives you no obligation that you need
to come in across. All I ask is that you communicate your
intentions to me so we can plan accordingly."

Q. On the evening of the 8th of January 2019 are you able to
speak to whether that communication was given to the MARY B II?
A. I wasn't at the station. I don't know.

Q. Thank you. With respect to what the captains normally pass
for their intentions, can you give us an example of what
information might be passed to the Coast Guard from those
captains? You said their intentions.

A. Yeah, typically they're going to communicate that they're
going to wait a little longer, let some more water get on the
bar, meaning as the flood comes in they're going to--we're going
to poke up here--this is all, you know, common or slang, if you
will, "We're going to poke up and push up here and check it out a
little bit. We'll get back to you. We're going to turn around,
we're going to go back out to the entrance buoy or buoy number 1.
We're going to wait longer," or, "I'm going to give it another

half hour and then I'm going to look at it again.”™ All these
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things are--you know, they're communicating with us, we
communicate with them and then at some point they're going to
say, "Okay, it's looking like we're going to give it a shot.
Here we come." And then there's other times when they just start
steaming towards the bar and we call them on the radio and we
say, "Sir, are you currently inbound at this time?" and they'll
say, "Roger, roger."

Q. Once they begin that inbound run, is there a point of no
return where it's more advisable to continue across the bar
instead of turning around?

A. I would say the minute you start getting inside of buoy 3
area, you're pretty much committed--or Jjust inside of 3, you're
pretty much committed. It's very difficult to turn around in
conditions like that.

Q. Because of danger of what?

A. Danger of getting hit by a wave, getting--the current is all
funneled down right at the jetty tips. So now you're dealing
with current or wind. So the minute you're inside there, it's
quite difficult to--to turn back around.

Q. Does station personnel have the authority to prevent
recreational vessels from attempting to cross the Yaquina Bay
bar?

A. Yes.
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Q. What actions can station personnel take to prevent this
action?

A. Well, we have our bar broadcasts. We have our radio
transmissions. We have the bar lights that we mentioned on
Tuesday, the hazard signs, and we can even set--get a boat
underway and sit on the bar to--to contact any recreational boats
that are trying to cross.

Q. Would you point on the chart where the vessel would sit in
order to provide that warning.

A. Well, we--we can sit anywhere. We can sit at buoy number 7.
We can sit right at the jetty tips. We can sit anywhere from the
bridge up to the jetty tips.

Q. In the event someone--a recreational vessel does cross, what
actions are you authorized to take?

A. If a recreational does cross the restricted bar, we'll launch
an asset immediately to make contact with them, and if they're
offshore, a lot of the times we're going to contact them, get on
scene, assess the condition, make sure they have their
lifejackets on, verify their position, what their intentions--
they're doing, and then we may just keep them offshore until the
conditions subside and monitor them constantly and then come up
with a plan to get them safely back inside the bar.

Q. Does station personnel have the authority to prevent a
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commercial fishing vessel captain from attempting to cross the
Yaquina Bay bar?

A. We--we do not unless it's under a captain-of-the-port
authority.

Q. Solely talking about station personnel.

A. We do not.

Q. In the event that you feel the conditions require you to
close the bar, can you help us understand who has to approve that
closure and the time of--the time it takes to get the bar closed.
A. So from my experience, i1if we're looking at closing the
Yaquina Bay bar, the--the duty personnel will communicate that
with myself or our commanding officer, and we'll have a
conversation. We'll assess risk. We'll look for vessels that
are offshore or any potential people or vessels that are--or
mariners that might be still out to sea. We're going to do
some-—-try to do some long-term planning and really--and really
plan for a closure ahead of time. What that looks like is we're
then going to communicate that to Coast Guard Sector North Bend,
that we're requesting a captain-of-the-port order be placed on
the Yaquina Bay bar based off of these conditions and why.

Sector North Bend is going to communicate that to Sector Columbia
River, and who--who has the captain-of-the-port authority. And

then that will then be funneled back down with the final approval
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to us. I've seen it happen within 10 minutes, and I've seen it
take upwards of an hour.

Q. In the meantime, the vessels that you referenced that are
still offshore, do you make call-outs to them? Do you hail them
on the radio? Do you make any attempts to let them know you
intend to close the bar?

A. Absolutely.

Q. And how--what means do you usually do that?

A. Our best way is to identify the vessel and then reach them on
channel 16 VHF.

Q. Is that normally successful? Do most mariners monitor 167
A. Yes.

Q. Are they required to?

A. Yes.

Q. Chief, I have a last Iouple oI questions just based on your
personal experiences. Approximately how many bar escorts has the
station completed while you were underway with them?

A. Over 10 years?

Q. Approximately.

A. Hundreds.

Q. Do you conduct a bar escort the same way each time and, if
not, why or why not?

A. I would say, yes, we typically have one boat inside or at the
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Jjetty tips and one vessel off their stern. There are some other
times where--more so in the summer season, where people that are
not familiar with the Newport bar, where we'll send out a 47 and
we'll lead the way, but that's mainly because they're not
necessarily familiar or it's their first time into Newport. So
we--we can supplement that in a different fashion, but I would
say 90% of the time we have two boats, especially in heavy
weather conditions. We'll conduct two-boat escorts, as we've
already talked about.

Q. To the best of your knowledge, did the MARY--did the escort
of the MARY B II deviate from written guidance and training on
how to do bar escorts?

A. No, not at all.

Q. Based on your experience and to the best of your knowledge,
did the escort of the MARY B II deviate from your previous 10
years' experience of doing bar escorts?

A. No, I would have done it the same way if I was out there.
TA: ©No further questions, Commander.

LIO: Chief, I have a few guestions.

Questions by the lead investigating officer:

Q. You've been here a long time, right, 10 years. So do you
believe, based on your professional opinion, that we need channel

buoy number 3 for the safety of operations?
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A. For me, the buoy 3 is--is nice to have. I know that the
commercial fleet doesn't necessarily like it in the wintertime
because they like to--to operate in certain ways with the swell
pattern in order to--to operate the bar, but I like buoy 3 there
just because it's a visual reference.

Q. Same question as far as do you--do you think that we need a
light for the north jetty, based on your professional opinion,
for safety of operation?

A. No. Would it be nice? Sure. But do I think we need one?
Probably not.

Q. How often does Station Yaquina Bay receive information about
the impairment of a fishing vessel operator?

A. Slim. Not--not all--not--not too often.

Q. How many reports are you aware of in the past 12 months?

A. Maybe--maybe one.

Q. We've spoken about the Davidson Current, which is a
powerful--powerful current that runs along the shoreline and
flows south to north during the winter months. Are fishermen in
the Pacific Northwest generally acquainted with this current?

A. I would say yes.

Q. How about professional mariners?

A. Professional mariners? I would say yes. Your first

question, was it---
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Q. Commercial fishermen.

A. Yeah, I would say that they're familiar with along-shore
current.

Q. How about recreational boaters?

A. Probably not so much.

Q. During a vessel escort of the fishing vessel--of a fishing
vessel, how many times have you advised a fishing vessel about
the Davidson Current?

A. I would say--I would say often. You know, you're--the
communication--"You're getting set to the north. Know you might
need to come--adjust your course to the south, come to
starboard,”" things like that. It's--it's happened before.

Q. Do you know of any other ways that a mariner can find out
that information, for example, any pamphlets or--or other sources
of information?

A. I don't want to speculate, but I'm sure there--not off the
top of my head, but I'm sure that there are.

Q. Have you ever heard about "Know Before You Go: Washington

and Oregon Bar Conditions"----

A. Yes.
0. -—-—-—-that document?
A. Yes, ma'am.

LIO: Lieutenant Woods, would you actually bring up Exhibit--
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Coast Guard 062, which is labeled "U.S. Coast Guard Guidance for
Mariners: Hazardous Bar and Web Page Capture". If you could
pleas zoom in on--zoom the highlighted parts.
Q. Chief, could you please--could you please take a look and
just read the highlighted part in the second paragraph. Sorry,
do we need to zoom it a little bit more?
A. DNo, I'm okay. Just the second paragraph?
Q. For now.
A. [Complied.]
Q. Can you actually, for the benefit of the public, read it out
loud.
A. Yes. Sorry.

"The U.S. Coast Guard National Water

Service..."
Q. Sorry-—-go ahead.
A. "...have teamed up to provide the most up-

to-date forecast information and sea

condition, observations for coastal bar

conditions along the Oregon and Washington

coast. Each port provides a local area

radio broadcast on 1610 AM that gives the

current observed weather conditions and any

restrictions that may be in place."
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Q.

A.

LIO:

Q.

under

A.

LIO:

Yaquina Bay bar,

Q.

A.

Chief,

could you please read the next highlighted portion.

"The Coast Guard and NOAA provide this

information to assist mariners in making

sound decisions for navigating safely, but

the safe navigation is the responsibility of

the vessel operator."”

Lieutenant Woods, could you please go to page 2.

Chief,

And lastly,

Chief,

"coast bars".

"Even on calm days, a swift ebb tide may

create a bar condition that is too rough for

small craft, any vessels under 65 feet."

if we could go to--to the section for the
which is page 12 of this document.

would you please read that.

Just the highlighted portion?

Yes,

please.

"For the north jetty specifically, stay well

clear of the end of the north jetty, since

there is a danger of shoal water, breakers

at the extreme end. Remain in the channel

outbound until you have passed Yaquina bay

entrance.

Approach lighted whistle buoy,

would you please read the highlighted part at the top,
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the YB buoy. This applies to entering the

river as well, and mariners should

anticipate a north to south beach current

during the summer months and a south to

north current during the winter months."
LIO: Thanks, Chief. For the record, this board highlighted
sections that were just displayed and read by Chief McCommons.
Q. So this is a source document that you were aware of that's
available to mariners to better understand the conditions in your
operating area; is that correct?
A. Yes, ma'am.
Q. So this would be considered knowledge that local fishermen
would have and that mariners would be expected to find for the
safety of their vessel.
A. I would assume so, yes.
LIO: Thank you. Mr. Reilly?

RECROSS-EXAMINATION

Questions by the party-in-interest counsel:
Q. Chief, you responded to a question about the frequency of
reports about impaired fishing vessel operators. Let me ask, in
your—--the last year of--are you aware of any time the Coast Guard
ignored a report of an impaired fishing vessel operator located

pretty close to the station?
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A. Commercial, no. The one I referenced was a recreational boat
from within the last year.
Q. And so my question was just to inquire. The Coast Guard
doesn't ignore reports when it receives it. Fair to say?
A. No, we're going to do our due diligence to investigate it.
PIIC: All right. Thanks again for your testimony, Chief, and
thanks a lot for doing the--the homework so we didn't have to
open that stuff up. Thanks so much. Thanks, Commander.
LIO: Thank you. Lieutenant Bigay?
AIO: Yes, ma'am.

REDIRECT EXAMINATION
Questions by the assistant investigating officer:
Q. Good morning, Chief. Earlier we mentioned and discussed an
instruction regarding station's preparation for escorts. Would
it be fair to say that there are variables when you're dealing
with specific situations that arise that you're not going to be--
you're not going to be able to capture within that instruction?
A. I would say everything is so dynamic and unless you've been
on the bar in those types of situations, there's--you can't break
out a piece of paper and follow something.
Q. With this in mind, if you were unable to make contact with a
vessel via radio, how does that impact your ability to prepare

for an escort?
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A. There's a lot of unknowns. I don't know about--I don't know
how many people there are, don't know the status of the vessel.
I don't know what their normal cruising speed is. There's a lot
that I don't know that I want to know.

Q. So you're saying--so you're saying that would affect your
ability to prepare for that escort?

A. Yes.

Q. Chief, same question but in terms of the identification of a
vessel. If--we've heard from previous testimony that the MARY B
II, while the Coast Guard was preparing for the escort, was
identified through AIS as the BESS CHET, which was the name it
was under while under previous ownership. How would that affect
your preparation for an escort?

A. With the uncertainty as to the name of the vessel?

Q. Yes.

A. Well, I would think maybe there's more than one vessel. I--
then it creates some type of confusion as to who I'm actually
looking for. So until I can get on scene with a vessel and
physically see the name on their hull, I won't know who they
actually are. And then do I need to be looking for another boat?
And you alluded to the BESS CHET. So that's the boat I would be
looking for.

Q. Understand. Earlier while you were answering a question, you
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mentioned--you said that fishermen are not going to, I quote,
"come out and ask for an escort". And I was wondering, in your
experience at this station in this area, if you know why that is.
A. I don't want to speculate as to why, but they're going to
say--if our response is, "Sir," or, "Ma'am, are you requesting
Coast Guard assistance?" and then they just come back and they
say, "Well, it'd sure be nice if you were out here," to me that's
a yes.

ATO: Thank you, Chief.

LIO: Chief McCommons, you are now released as a witness from
this formal hearing. Thank you for your testimony and
cooperation. If I later determine that this board needs
additional information from you, I will contact you through your
counsel. If you have any questions about this investigation, you
may contact the investigation recorder, Lieutenant Luke Woods.
Thank you.

It is now 11:42 and we don't have any scheduled witnesses
for the rest of this morning. So we are going to convene for
lunch a little early. We'll resume at--I'd like to stick to
actually an hour and maybe we can resume at 12:45. So we'll go
ahead and resume at 12:45.

[The hearing recessed at 11:43 a.m., 16 May 2019.]

//
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U.S. Coast Guard Marine Casualty Board ICO loss of MARY B II
held in Newport, Oregon
on 14 May 2019
WITNESS: BMC JASON McCOMMONS, USCG
[The hearing was called to order at 9:23 a.m., 14 May 2019.]
LIO: It is now 9:22 and we are reconvening this public hearing.
The lead--the lead--excuse me--excuse me, we will now hear
testimony from our next witness, who is Chief Boatswain's Mate
McCommons, the executive petty officer from Station Yaguina Bay.
Chief McCommons, please come forward to the witness table.
Lieutenant Woods, will administer your oath and ask you some
preliminary questions.
CHIEF BOATSWAIN'S MATE JASON McCOMMONS, U.S. Coast Guard, was
sworn and testified as follows:
DIRECT EXAMINATION

Questions by the recorder:
Q. Please state your name--your full name and then spell your
last.
A. My full name is Jason McCommons, M-c-C-o-m-m-o-n-s.
REC: Counsel, can you please state and spell your last name.
LCDR LEAGUE: My name 1is Jan League, last name spelling
L-e-a-g-u-e.

Q. Chief McCommons, please state your current employment and
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position.

A. I'm currently the executive petty officer of Coast Guard
Station Yaguina Bay.

Q. Please state any education or training related to your
profession.

A. I've been to numerous supplemental "C" schools. I've been to
coxswain courses. I've been to heavy weather courses on the
Columbia River. 1I've been an instructor on the Columbia River,
operating lifeboats for 16 years.

Q. And do you have any professional licenses or certificates
related to your profession?

A. Not currently, no.

REC: At this time Lieutenant Commander Foster will begin her
primary lines of questioning.

TA: Good morning, Chief. Thank you----

WIT: Good morning.

TA: ----for appearing here today. For the benefit of the
public, we will both refrain from using Coast Guard acronyms,
with the exception of the acronym SAR, which, for the public, is
search and rescue. We will use this term during testimony. At
any time during your testimony you will find a laser pointer. 1In
the event that you feel it necessary to highlight certain areas

of an exhibit, I'll ask that you highlight the screen behind me.

232



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code$§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

Do you have your laser pointer?

WIT: I do.

TA: Roger. Lieutenant Woods, please display Exhibit 003, page
2, which is the Yaquina Bay danger areas.

Questions by the technical advisor:

Q. Chief, while we're calling that up, what types of vessels
does Station Yaquina Bay operate?

A. We operate a small recreational boat, 29-feet long, mainly
inside the harbors, and on flat, calm days we can go out in the
ocean. We have two 47-foot aluminum-hulled lifeboats, and we
have one 52-foot special purpose craft named the VICTORY.

Q. And why does Station Yaquina Bay have those specific types of
vessels assigned?

A. Station Yaguina Bay is one of 20 other surf units that all
have 47-foot lifeboats for heavy weather conditions and then
specifically Newport has the 52-foot lifeboat VICTORY for deep-
water bars on the Oregon coast.

Q. Using your laser pointer and using the graphic displayed
behind me, can you speak about any dangerous or hazardous areas
in the area of responsibility for Station Yaquina Bay?

A. All the areas on the standard pamphlet that are highlighted
in pink are danger areas along--inside the--inside the Jjetty

under section A here, there's a lot of finger jetties that stick
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out and exposed rocks depending on the tide. That's a hazardous
or dangerous area for us. Moving into B, along the north jetty
on the inside section is exposed rocks. We tend to stay away
from the area to the north once you're inside the jetty tips.
Moving down to the area of C here, outside the bar and to the
south you can see--if you--can you zoom in a little bit?

Q. We can. Just----

A. 1Is that possible?

Q. We can. Just a moment.

TA: Lieutenant Woods, can you scroll to C.

WIT: If you could go down to C. There we go. The area of C is
the south reef of Yaquina Bay entrance, and the south reef
extends just outside the channel and then it's--kind of slopes
down to the south-southwest, and it's highlighted on the chart in
blue water or blue. It's tough to see through the pink
background, but the shallow--it shoals up to about 15 feet. It's
all rock under there. And during large wave periods and
significant swell patterns that are typically out of the
northwest, the south reef is a hazardous area because it produces
large breakers. And moving to the north, under section D--and to
the north is probably one of the most dangerous areas of Yaquina
Bay, and the reason is, as you can see on the pamphlet, right at

the north jetty tip is rock and it extends all the way up to the
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lighthouse and it's significantly more shallow than to the south.
You reach depths of 8 and 9 and 7 feet at times. There's
multiple shipwrecks over the years, and probably the one area
that we consistently stay away from would be the north jetty tip.
Q. Thank you, Chief. We've heard previous testimony about the
bar. Can you please illustrate or highlight for us where the bar
is and talk about what it is in terms of potentially challenging
waterway feature.

A. So the regulated navigation area or the bar is from the
bridge out to the entrance buoy, a mile to the north and a mile
to the south. It's a regulated area that we, as the Coast Guard,
have the authority to restrict to different lengths. We have the
authority to close the entire bar entirely----

Q. Chief----

A. ----at times.

Q. Chief, we will--you and I will get into that--those specifics

in just a minute. So that will work.
A. Okay.
Q. Thank you. Final overall question about this general area.

Are the weather conditions that you alluded to before, the heavy
seas, are those more severe during a certain time of the year or
is it equal the entire time of the year?

A. I would say during the winter months, from October to even
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this time of year, we can get late storms, but typically speaking
it's through October to May--would be the more significant
weather patterns.

TA: Thank you, Chief. Lieutenant Woods, please display Exhibit
55, slide 1.

Q. Chief, for the benefit of the public, this slide will be a
photo of the tower at Station Yaquina Bay. So, Chief, we will
later hear testimony regarding the evening of the 8th of January
2019. This testimony will reference several watch-standing
positions, including the tower watch, mobile-1, officer of the
day and coxswain. For the benefit of the public, I would like
you to briefly describe these watch-standing positions and their
duties, and what I'll do is I'll name each one and if you'll just
give me a brief description, in particular, if these positions
are manned 24/7. 1I'd like to start with officer of the day.

A. The officer of the day's primary duties is the direct
representative of our commanding officer and/or myself. Their
responsibilities include the day-to-day operations in line with
the plan of the day or the plan of the week. They are to field
phone calls, answer gquestions to the general public that
typically our watch-standers may not be able to answer correctly.
Their subject knowledge or their base knowledge is significantly

higher than most of the other crew members, and it's a--there's
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not--we have half a dozen, six or eight officer-of-the-days at
the station that they rotate through.

Q. And that position is 24/7?

A. Yes.

Q. They don't--they don't go off line at night, so to speak?

A. No, ma'am.

Q. They're there at the station the whole time.

A. 24/7.

Q. Roger. How about the tower watch? Can you explain the
function of the tower watch?

A. So we man our tower at any time that there's a restriction on
the bar and even during periods of significant boating traffic or
elevated levels of boating traffic we have a watch-stander that's
in the tower. The tower produces 360-degree visibility views
that extend seaward to the south based off of available
visibility with cloud cover and rain and so on and so forth, but
you can see well offshore in excess of 10 miles. You can see to
the north well past the Yaquina Head Lighthouse, which is
approximately 4 to 5 miles to the north, and you can see
significantly to the south, on a good day, in excess of 10 miles
as well. Their primary duties are to account for boating
traffic, contact commercial fishing vessels during significant--

specifically during crab season and for periods of heightened
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boating, we typically log them or keep track of them just in case
an emergency may come up. And then we also in the summertime
monitor the recreational traffic from the tower.

Q. Thank you, Chief. What about mobile-17?

A. The function of mobile-1 is our government vehicle. Our
government vehicle is typically--we drive up to what's known
locally as Chicken Point or the hill. 1It's--it's a good
overlook. It provides a good vantage point. Same functions as
the tower watch-stander would have but not as good visibility to
the north. There are other areas that we can drive to and get
the same function of the tower, but typically speaking, the
mobile-1 would be yet another asset of ours that we can stage up
on the hill for communication for visibility, and typically the
mobile-1 is another officer-of-the-day type, to where they're not
necessarily--they're a higher level than a watch-stander.

Q. Understand. And it sounds like mobile-1 is an ad hoc entity.
It's not manned 24/77

A. It's manned as needed.

Q. Roger. What about the communications room watch-stander?

A. Communications watch-stander is manned, for the most part,
from sunrise to approximately, at times, 2200--2000 to 2200 based
on the situation. In the evenings we pass our--our radio control

or oversight to Sector North Bend and then the tower watch-
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stander will sleep on board but not necessarily in the room.
Their primary duties are to monitor the radio channels, channel
16, which is international hailing and distress channel, channel
22A or Coast Guard to non-Coast Guard communications, and we
monitor our local--our Coast Guard-used 121 secured radio
network.

Q. And a little bit later I'll ask you more specific questions
about the qualification differences in coxswain levels, but for
right now can you give me a brief overview of what a coxswain
does?

A. A coxswain's responsibility is--is the safe operation,
navigation and conduct of their boat and their crew. They're
overall responsible for the boat, the entirety, and the crew
associated with them. They operate any of the boats that I
mentioned previously, and their knowledge in understanding of the
local area, the danger areas, the hazard areas, Coast Guard
policy in regards to fire fighting and salvage, they're expected
to know all that before we certify them as a coxswain.

Q. Thank you, Chief. Are there any watch-standing positions
you'd like to highlight that I have not asked you about?

A. Not that I can think of.

Q. When there is a forecast for adverse weather conditions, does

the station change their staffing, such as calling in extra crew
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to man a second vessel?

A. We always have the ability to man two boat crews, two full
boat crews, a watch-stander, a tower watch-stander. We always
have that--that availability. As the weather forecasts change or
increase and specifically during the crabbing season, we staff
the staff 24/7 with two fully certified boat crews with--with
surfmen on board based off the weather, the vessel traffic. We
always have that availability.

Q. What tools or sensors does the station have to anticipate
weather conditions? For example, does the station have radar?
A. We do not have a radar, no.

Q. Okay. Do you have any radar on board that is not owned by
the Coast Guard?

A. We have a radar on top of the tower that is--was recently put
in the last few years, owned by Oregon State University.

Q. Does the station have the availability to view that radar
video at any time?

A. Yes, we do.

Q. Turning our attention to the evening of the 8th of January
2019 and the readiness of the Coast Guard station, were all of
the assets, boats, equipment and vehicles ready and available to
handle the bar escort and the resulting search-and-rescue

mission?

240



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code$§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

A. Yes, they were.

Q. Were all the crew for these activities in position to perform
their duties?

A. Yes, they were.

Q. Can you talk about how your station ensures that personnel
are ready for this arduous mission in terms of being physically
fit, medically ready? Looking for a watch rotation, Chief.

A. Okay. We--we man our station--our duty crews work a 48-hour
period, 2 days on, 2 days off, and then every other weekend they
work a 72-hour weekend. While they're on duty, they're
available. If they're not on the unit, they have to be back
within less than 15 minutes. And what else did you want?

Q. I think that--that accurately----

A. Okay.

Q. —-—---captures--just trying to confirm for the benefit of the
public what rotation and how often the watch-standers are on duty
versus off duty. So while on duty, how does the station make
sure that fatigue does not negatively affect crew performance?
A. We constantly pay attention to crew fatigue, especially
during heightened times of operations. Crab season we're very
attentative [sic] to crew fatigue. At times we may minimize our
training and/or not conduct training based off of anticipation

caseload. In the summer time we're--we're very attentive to the

241



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code$§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

long hours that we could face, and in the wintertime,
specifically with the crab season, we're very attentative [sic]
to the crew's rest, well-being, mental state, not only personally
but professionally, that could impact or effect their performance
on the job.

Q. Great.

A. And with that I'll add one more thing in regards to
seasickness. Everyone is prone to seasickness, and that plays a
huge factor for us. And so we monitor that very closely and
supplement accordingly.

Q. Were any additional--additional personnel called back to the
station on the evening of the 8th of January due to the MARY B II
case?

A. I was. Other than that, I think everybody was at the
station.

Q. Did the lapse in government appropriations that was in effect
8 January 2019 have any effect on your station's readiness?

A. Not at all.

TA: Lieutenant Woods, please display Exhibit 58, page 2.

Q. Chief, for the benefit of the public, I am displaying Yaquina
Bay bar camera image along with verbiage associated with that
image. This image was displayed on a National Weather Service

website. So while we pull that up, Chief, I'll ask, does the
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station use a bar camera?

A. The image that we see up on the screen here--is not right
now—--but the image that we see is located on the tower.

Q. What purpose does the Coast Guard use this camera for?

A. We can use this camera--we can't really zoom in, necessarily,
but we can move the camera. If we have a disabled vessel that's
within that regulated navigation area, farther up inside the
jetty tips, we can move the camera to get eyes, real time or--or
somewhat real-time eyes on or be able to see what's going on
specifically to the north and up the river.

Q. Can you expand upon real time or close to real time?

A. I would say that for the most part the image that's typically
shown on the web page is current or accurate; however, there are
some times that the conditions are delayed, like--is this a
real--is this a screenshot?

Q. This is a screenshot.

A. Yeah, I was going to say, that's not---

Q. This is a representative sample.

A. Sounds good.

Q. How does the Coast Guard characterize adverse weather
conditions? In other words, can you define conditions when the
Coast Guard refers to heavy weather and surf?

A. Well, specifically anytime the sea conditions exceed 8 feet
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and/or even 30 knots of wind, we consider those heavy weather
conditions. And what I mean by that, you don't have to
either/or--you can have either/or; you don't have to have both.
In the summertime we get 30-knot winds, which is considered heavy
weather conditions.

Q. And surf conditions?

A. Surf conditions are breaking waves that exceed 8-foot. Any
type of breaking wave would be surf and in excess of 20, 30 feet.
Q. How often, in your experience, does Yaquina Bay experience
breaking bar or surf conditions? Doesn't have to be a specific
number, Chief. I'm looking--how about in a 30-day period, would

you estimate?

A. In the--in the wintertime----
Q. Yes.
A. --—--for October to----

Q. Yes, Chief.

A. -—----May? We can have periods where it's consistent, breaking
seas consistently for a week at times, depending on the weather
patterns, and then we can get periods where it's not necessarily
breaking for a week. That's a hard question to answer, but very
often I would say during those winter months.

Q. How many people are assigned--how many active-duty are

assigned to Station Yaquina Bay?
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A. We have just over 50 people assigned to Newport station.

Q. And how many of these people have specialized training
allowing them to operate in heavy weather or surf conditions?

A. Approximately a dozen heavy weather or surfman coxswains that
we have.

Q. I will ask you now to explain the different levels of
certifications between basic, heavy weather and surf coxswain.

A. So the basic coxswain is the--the member that--it's their
first boat-driving certification at the most basic level. When I
say that, seas less than 10 feet or 8 feet and winds that do not
exceed 30 knots. That's the basic coxswain. Then when those
thresholds are--are met in excess of 8 to 10 feet, we have a
heavy weather certification. And they can operate the boat in
seas in excess of 20 feet and winds that reach 50 knots--
sustained 50-knot winds. And then above that certification of
the heavy weather coxswain is a surfman. The surfman can operate
the boat in breaking seas and at the limitations of the boat in
seas of--30-foot seas, 50-to-60-knot sustained winds and--and
operate in beach surf or bar surf that's breaking.

Q. You referenced a relatively few number versus the total
number of station personnel. How long does it take to obtain the
certification of heavy weather and surfman?

A. Typically speaking, I would say after you earn your basic
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coxswalin certification, in order to become heavy weather
coxswalin, you're looking at, you know, 1 to 2 years based off of
your performance or your abilities, and then after that, to earn
the certification of surfman, i1t can--it can take in excess of ©
to 8 years.

Q. Do you believe you have adequate people assigned to Station
Yaquina Bay to staff the vessels and allow for sufficient time
off to rest?

A. Absolutely.

Q. I'm going to turn your attention now to bar reports and how
you train for reporting on the bar conditions. So let's assume
that I was a newly reported member to Station Yaquina Bay. How
would you describe and then what kind of training would I expect
as far as learning how to identify wave heights, dangerous
conditions, things like that?

A. Well, the first thing I would do is I'd take you out and we'd
go across the bar and then we'd sit--we'd sit out there just
offshore on the main channel between the green buoys and I'd ask
you how big do you think the sea state is. Then you would give
me a number and I would say, "No, probably not." And so over
time, based off of the freeboard, which is the area of the boat
that's out of the water to the deck--is--based off of the height

in those--the vessels that we have will give you a good idea of
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how high the sea state is. We can use the buoys. We use the
buoys as a reference as well, do--and what I mean by that is do
the buoys disappear when this--the swell pattern passes through
them? If the buoys are disappearing, then you're probably
looking at a 15-to-16-foot swell. If the swell pattern is the
height of eye when you're on board the--in the coxswain or on the
open bridge of the 47, your eye level is 14 feet off the water.
So we use these types of tools to help educate and train as to--
as to what the wave height is, and then over time you get a
general idea based off of your experience and your training what
the sea state 1is.

Q. Thank you, Chief. Short of in-person and very personalized
training, are there any manuals that I would be able to read and
familiarize myself with respect to that kind of training?

A. With respect to wave height and recognition?

Q. Yes, or--or operations in the surf.

A. Well, the Coast Guard has the heavy weather addendum manual,
which provides a lot of terminology in regards to heavy weather
and what the terms mean. You have the boat crew seamanship
manual, which is a vast overarching seamanship manual that also
incorporates weather and terminology and what the crest of the
wave 1s with the 1lull, with the series, with the--the fetch--the

definition of fetch and how wind interacts with the water. You
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could go on and on about--and very in depth as to what creates
waves and how big they can get and all that kind of stuff.

Q. Would you characterize training for Coast Guard personnel at
stations to be weather-heavy?

A. Yes, absolutely, especially in our environment.

Q. So let's turn specifically to reporting bar conditions. How
does station personnel observe conditions of the bar?

A. Well, we can observe bar conditions via mobile-1. We can
observe bar conditions from the tower. Those are not as ideal
just because there is a distance from the overlook to--you know,
there's nothing better than getting a boat underway. So the best
way to do that is to get a boat underway and go sit at the jetty
tips and/or just offshore to evaluate the bar conditions.

Q. How often does station personnel observe these bar conditions
while underway?

A. At a minimum, we do it 30 minutes before sunrise every single
day and then we do it at sunset every evening and throughout the
day, every 3 hours. In periods of reduced visibility or we can't
see the conditions from the overlook, then we'll get a boat
underway specifically to go evaluate bar conditions.

Q. Is this information made available to the public?

A. It is, on the--via the NOAA website and we broadcast the bar

conditions over channel 16 and channel 22A, at a minimum, every 3
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hours.

TA: Lieutenant Woods, please display Exhibit 3, page 1.

Q. Chief, continuing the infor--the ways that that information
that the station personnel observe is made to the public, I'd
like to call the public's attention to---

TA: Can you zoom in on the left side of that.

Q. This is the Yaquina Bay bar hazards handout that we
previously saw the hazard areas for Yaquina Bay. Can you
identify some of the markings on this pamphlet and what they
mean, how it's--how dangers are communicated to the public.

A. Yes, ma'am. Any--anytime there's a bar restriction enforced
or in place, we have rough bar lights that are located just
beneath the Coast Guard station on the beach, and they flash.
There's a rough bar sign as illustrated on this handout, and they
flash to alert your attention to--to rough bar conditions. The
other exhibit--here I'll use my fancy laser pointer--with the
warning, the yellow and blue sign, that's located over at South
Beach Marina, and that's typically for the recreational boating
traffic, and it's placed right where you would have to drive
through to launch your--your pleasure craft or your small boat.
You can't miss it. It's pretty much right in your face. The
other thing, the last thing I'll mention in regards to the

notification, under the Coast Guard station, along with this
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rough bar is we have an LED reader board that displays what our
current bar conditions are--I'm sorry, not the conditions
themselves but what the current restriction is, and that's an
LED--I think it's 8 feet by 10 feet, roughly.

Q. If the Yaquina Bay area is about to experience deteriorating
bar conditions, how is that information communicated to the
public?

A. We--based off of our--the forecast and the tide cycles, we
have the availability to put out deteriorating bar broadcasts,
and we typically do that via channel 16 and 22A over the radio to
broadcast to any mariners that might be out in the ocean that are
either looking at coming back or maybe not thinking of coming
back. We want to broadcast that the bar conditions are
escalating and/or deteriorating. And we want to make everybody
as aware as possible.

TA: Lieutenant Woods, please display Exhibit 26, page 3. And
can you make that a little bit bigger. Thank you.

Q. Chief, I'll ask you to return to your initial line--your
testimony about the regulated navigation area. Is what you see
on the screen the area of the RNA for Yaquina Bay?

A. Yes, ma'am.

Q. What responsibilities does your station have as it relates to

the regulated navigation area?
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A. Well, we--anytime there's a heightened sea state or we deem
the bar hazardous, we typically will enforce people from going
outside the jetty tips. And there's times where we can enforce
the regulated navigation area. It's--this line right here
[indicating] is the bridge. We don't always typically enforce
the restriction at the bridge just simply because we want to
afford the public any opportunity they can to fish. So we do
have the--we can set the restriction either at the jetty tips or
green buoy number 7, which is located right there [indicating].
As far as to the north and south, that's one of the primary
duties of the tower watch-stander that I mentioned. If we see
vessels that are coming in from the north and the south that
appear to be under what the current restriction may be, we
contact them via the radio. We do everything we can to figure
out who they are and what they're doing, what their intentions
are, and that goes from seaward to the south to the north,
anywhere outside this red box.

Q. Within this area, can the Coast Guard give orders to waterway
users that must be followed under penalty of law?

A. Yes.

Q. Do these orders apply to all vessels uniformly?

A. They can. Typically commercial vessels can come and go as

they--as they need for their liveli--livelihood.
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Q. Knowing what you do about the accident that we're--for the
MARY B II, do you think restrictions should apply to vessels of
all size regardless of intended use?

A. Can you say that again?

Q. Regardless--regardless—--given what you know about the night
the--given what you know about what happened to the MARY B II on
the night of January 8th, 2019, do you believe that those
restrictions should apply to all vessels, regardless of size and
regardless of intended use, such as recreational or commercial?
A. I don't think so.

TA: Lieutenant Woods, please display Exhibit 18, page 2.

Q. Chief, for the benefit of the public, this will be a bar
restriction log that contains weather and bar restrictions for
the time period surrounding the accident time and date. For the
benefit of the public, I'd like to go in depth about bar
restriction and closure policies. What policies or regulations
allow a station commanding officer to impose restrictions on the
Yaquina Bay bar?

A. Well, all the coastal bar entrances up and down the Oregon
and Washington coasts are under the--the captain of the port,
which is located in Columbia River. Those are then delegated--
that authority is then delegated down to each officer in charge,

commanding officer or executive officer at each small-boat
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station.

Q. Please take a moment and familiarize yourself with time stamp
1551.

TA: Lieutenant Woods, would you zoom into 1551.

Q. Chief, let me know when you've had a chance to look at it.

Do those restrictions apply to both inbound and outbound vessels?
A. Yes, they do.

Q. What factors go into the decision of restricting the bar?

A. What the current conditions are that are reported by the
coxswain, the--the state of the tide cycle, whether the--the
current is coming in or going out. Those are factors that we--
and then also the wind--what the current wind is doing.

Q. What are the factors that go into deciding the length of
vessel which will be restricted?

A. The--the standard lengths are in line--a lot of the time in
line with--with carriage requirements for different size vessels.
So we typically try to stick to those lengths, and what I mean by
that is we see a 1l6-foot and then 20-foot or 26 or 30-foot.

Those are typically general lengths that fall in line with
carriage requirements.

Q. Can you expand upon what you mean by carriage requirements?
A. So certain vessels of certain size are required to carry

certain equipment, some more than others. The equipment is
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typically lifesaving equipment or the bigger boats have toilets
and overboard discharge. So we--we typically will inspect all
that stuff; therefore, they have to be in line with those
requirements.

Q. Do you give any warnings or cautions to mariners--you as the
station--that the safety of the vessel crossing the bar is their
responsibility and what actions they can take regarding their
choice to cross the bar?

A. We do, yes.

Q. Can you--I think I address that a little bit later. So put a
pin in that. Are you familiar with the phrase "bar crossing
plan"?

A. I am, yes.

Q. How does this apply to bar restrictions?

A. Well, anytime there's a restriction on the bar, the
owner/operator is responsible to enforce or come up with their
own bar crossing plan, and what that typically involves is
lifejackets, whether you're in or out of the deckhouse, what
their plan is such as maybe people not sleeping, which--whatever
their plan is, they need--they're supposed to follow what their
plan is.

Q. Does the Coast Guard assess the adequacy of a particular

vessel's bar crossing plan?
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A. Yes, they do.

Q. Does the Coast Guard take steps to identify mariners who are
new to the Yaquina bar area and inform them of the dangerous
conditions?

A. Specifically for the Newport station?

Q. I'm asking you specifically because you're stationed here and
you have familiarity with this area?

A. We typically see throughout the year people that come from
all over the area--what I mean by that is California and
Washington--come up for different types of fisheries, and there
are typically sometimes some boats that are out of the area, but
we--we don't necessarily--they're professional mariners. We
don't typically point them or make recommendations as to--to
the--the bar itself. If we see something that's out of the
ordinary, then we'll--we'll speak up and we'll say, "Hey, just--
just so you know, pay attention to this," but typically not.

Q. Are station personnel ever approached and asked about
dangerous conditions in this area?

A. I would imagine we are at times, yes.

Q. Finishing with the--the section you just read, why isn't
current included in this information?

A. It says "ebb chop".

Q. Okay.
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A. So-———-
Q. And that's the most illustrative it gets?
A. Say that again.
Q. That's--you don't go with a speed or something like that?
A. No, we don't have any way to--to typically measure the--the
velocity of what the current is doing.
Q. Roger. Please turn your attention to time stamp 1644 and
please read aloud the information contained in the entry
beginning with the word "jetty tips".
A. "At 1644 jetties have 4-to-6-foot ebb chop.

Main channel, 4-to-6-foot long ocean swell.

Winds out of the east, 10 to 15 knots.

Visibility 5 nautical miles. Bar is

currently restricted to all recreational and

uninspected commercial passenger vessels at

buoy number 7."
Q. What information might a mariner glean from that? Like
what's the purpose of putting that out to the public?
A. Well, the--I would--well, the purpose is for awareness,
mainly, and to--to let the general public know what the current
weather conditions are at that time and what our current
restriction is.

TA: Lieutenant Woods, please display the same exhibit, page 1.
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Q. Chief, I'd like you to identify the time stamp 2058. Similar
to what I just asked you, when you've had a chance to familiarize
yourself, please read that entry beginning with the word "jetty
tips".
A. "Jetty tips and main channel, 12-to-14-foot

swells with occasion 16-foot breaks.

Visibility 6 nautical miles. Winds are out

of the east-southeast at 10 to 13 knots.

The bar is currently restricted to all

recreational and uninspected commercial

passenger vessels at buoy number 7."
Q. Thank you, Chief. Compared to the information you read at
time stamp 1644, the seas appear to have grown from 4 to 6 feet
to 12 to 14 with occasional breaks. Can you explain what this
would mean to a mariner?
A. I would imagine that we've been putting out a deteriorating
bar broadcast during this period of time, even though it may not
be captured, necessarily, right here, but based off of the
weather forecast that day, we knew--we knew a storm was coming
in. And most likely we set that restriction early enough to
maybe help prevent other people from going out that maybe fall
under those guidelines and then comparatively between--what's

that, about a 4-hour period, roughly, plus or minus--the sea
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state grew quickly, substantially, in excess of 14-16-foot.

Q. Did you see any response when you started to--and by that I
mean were there mariners on the vessel that chose to come back at
that time based on deteriorating bar conditions and the
broadcast?

A. I would say that--I would say probably. They don't--they
don't typically, like, call us and say, "Hey, I heard your bar
report and so we're going to come back." I don't know. What I
will say is from my experience over the last 16 years on the
Oregon coast is with the technology that we have available, the
commercial fleets specifically, they're professional mariners
and--and they pay attention to stuff and they know when the
weather is going to come in. They can feel it offshore, and
they--they're responsible and they--they come in accordingly.

Q. Why is there no update on this restriction or this bar
condition from 2058 until the next morning at 0757 on the 9th of
January?

A. Typically you're going to see a large time gap or stamp in
between because in the wintertime it gets dark at, what, 3:00 in
the afternoon, 4:30, and so that's, what, 9:00--9:00 at night,
roughly, and chances are that's our last-light bar condition or
conditions at last light. And then the next bar report will be

at first light the next morning. So that's why you see the
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difference in time.

Q. Why don't your crews get underway once it's past last light
to update this restri--this observation?

A. Part of it is fatigue management. We can't be up all night
long. We have to sleep at some point.

Q. If a vessel is coming across the bar at 0115 and the
conditions were something similar to this effect, how would a
mariner be able to reach out to station watch-standers and
request bar conditions, and I ask in the spirit of someone coming
from a different state or someone that the watch--tower watch-
stander has annotated that they are still out but maybe someone
who's coming up the coast and has decided it's getting too rough
for them?

A. Yeah, this--this happens every year, every winter. Like I
had mentioned before, in the evening time our watch-stander
secures our watch room. That doesn't mean that the Coast Guard
is not paying attention to the radios. So a mariner could call
the U.S. Coast Guard, they could call any specific station, but
most likely Sector--excuse me--North Bend or Columbia River will
answer that radio call and they have the availability to pass the
unit's last-light bar conditions.

Q. In the event that that--that mariner decided that it was

safer to come in that night, would the station get underway to
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assist them with an escort?

A. The--if a vessel is calling the Coast Guard in the middle of
the night to ask what the weather conditions are doing and the--
Sector North Bend will relay and call us in the middle of the
night, and the person that answers that phone is typically the
officer of the day. And they're going to say, "Hey, we have a
vessel that's contacted us requesting our bar conditions. Do you
want to get up and speak to them directly on the radio?" A lot
of the time what happens is our people will--will get up, they'll
go to our watch room and they'll jump on the radio and talk to
that mariner directly, try and get as much amplifying information
in line with what their duties are that I mentioned earlier, and
then we'll most likely--we'd get underway.

Q. Chief, are you familiar with the term "bar escort"?

A. Yes, ma'am.

Q. I'd like you to walk us through some general policies or
procedures surrounding how to perform a bar escort.

A. Well, any--anytime a commercial vessel--well, any vessel, for
that matter, is asking for assistance, then we'll go out. We'll
get a boat underway or two boats underway and make contact with
them and--and--and facilitate a bar crossing plan with them and
then we'll follow them in, basically, is the short of it.

Q. Okay.
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A. I can expand if you want me to. I just don't know how long
you want me to rant about it.

LIO: 1It's not a rant; it's all good stuff.

Q. Chief, we appreciate you letting us know the specific
policies and procedures surrounding this, based on your 16 years
of experience. When a vessel is being escorted, what information
would the Coast Guard normally pass to the mariner?

A. Well, we're going to--first off, we want to know how many
people you have on board. Another--some good information is, you
know, how long you've been underway, what their fatigue level is,
what their experience level may be with the Newport bar, if we
don't recognize the vessel, if they're not local and we deal with
them all the time. We always will make sure that they have their
lifejackets and/or emergency suits readily available and
reinforce that the safe operation and navigation of their vessel
is their responsibility. We are required to do that every time.
Q. What kind of information do vessel captains normally pass
back to you and, for an example, if a vessel had some trouble
making full power or had a line in the rudder or propellor, would
you expect them to pass that to the Coast Guard prior to crossing
the bar?

A. Yes. We--we always ask if you have full range of steering,

do you have any limitations, any casualties that we need to be
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aware of before you cross, and typically they'll--they'll come
back and they'll either say yes or no.

Q. Do you make--do you, the Coast Guard station, make
recommendations on transit speed while entering the bar?

A. We don't make recommendations. We just ask them what's your
typical cruising speed.

Q. Is there written guidance on how to conduct bar escorts?

A. We have a--because of the nature of the dynamics of every
entrance up and down the Oregon and Washington coasts, we have an
in-house instruction that basically illustrates the best
practices and principles of how--based over time and experience,
how to conduct the--escort a vessel across the bar.

Q. Can at times the bar be so rough that the Coast Guard motor
lifeboats can't go out?

A. Yes.

Q. What are those limitations, and how--and are they hard and
fast or can there be a waiver?

A. Well, when--when sea conditions are breaking in excess of 25
to 30 feet--and what I mean by that is there's periods across the
entrance of either the Yaquina Bay bar or its just white wall--
white water--solid white water constantly, no real break in
between, then the Coast Guard typically won't cross. However,

there have been times where--when a mariner was in distress that
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we have cross the Yaquina Bay bar in sea conditions of excess of
30-foot breakers to get out into the ocean to make transit to an
area for a disabled vessel or search and rescue of some sort.

And the only way to do that is we have to get a waiver--right--an
operational commander--there's phone calls that are made at
various different levels throughout Sector North Bend and even up
to District 13, which is in Seattle, Washington, when conditions
exceed the limitations of the 52-foot VICTORY.

Q. In conditions like that, does a vessel attempting to cross
the bar once it's restricted or closed put the Coast Guard crews
in danger?

A. Yes.

Q. When conditions exceed the limitations of the 52-foot motor
lifeboat, could Coast Guard crews be injured or killed attempting
to rescue another vessel?

A. Absolutely.

Q. Chief, I'd like to conclude with asking you some questions
about the Mark-127 illumination flares. On the evening of the
8th of January 2019, the moon was waxing crescent and 6% of it
was visible.

TA: Lieutenant Woods, please display Exhibit 49, page 4.

Q. Chief, given this information, can you explain how this

amount of moonlight may illuminate an area at night.
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A. Waxing crescent, you said, number 8 where the arrow is?

Q. Yes, Chief.

A. Pretty dark.

Q. With the absence of any other lighting in the area, would
this amount of moonlight have been enough to illuminate objects
in the water such as jetties or be able to accurate judge wave--—
wave heights?

A. Not at all, in my opinion.

Q. Throughout the Coast Guard record of the night's activities,
there is mention of using bright parachute flares to illuminate
this situation. Can you talk about the use of those flares and
please describe burn duration and height.

A. The--the illumination flare that we use is a white parachute
flare. It shoots--in a perfect environment, it'll shoot 650 to
700 feet in the air. Once the illumination--it's like a
firework. Right? So once it pops open, the bright illumination
flare will burn for approximately 36 seconds as it descends
slowly with the parachute attached. It provides excellent
visibility, excellent lighting if used properly, for visibility
in conditions like it was that night.

Q. In general, how many of these Mark-127 illumination flares
are on a Coast Guard vessel?

A. We--on every boat we carry a minimum of six and sometimes we

264



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Under 46 U.S. Code$§6308, no part of a report of a marine casualty investigation shall be admissible as evidence in
any civil or administrative proceeding, other than an administrative proceeding initiated by the United States.

carry 12--in excess of 12 apiece.

Q. Do you recall on the evening of the 8th of January whether
the--all of the Coast Guard vessels had these flares on board?

A. They did, yes.

Q. And were they used that evening?

A. Absolutely.

Q. Did they have enough on hand?

A. Yes. That night I think they used close to 20 of them. 1I've
never seen--on a SAR case I've never seen use of 20 illumination
flares. Typically we'll use six--five, six, half a dozen. Based
off of what was going on and the visibility, the need to use them
constantly--when you're using flares at that rate, you're
providing a constant illumination of a certain area, because once
that flare burns out, you have--you're back to pure darkness. So
the goal is to provide constant illumination.

Q. For a case like that evening, could there be better
technology used to illuminate the dangerous conditions that were
encountered?

A. Technology is crazy. Sure--I don't know.

Q. Would--my final question, Chief, is do you have any
recommendations or would you like to make any recommendations
which may increase safety for commercial fishing vessels crossing

the Yaquina Bay bar?
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A. In what capacity?

Q. Based on your experience, any technology, practices, anything

that might help us increase safety crossing the bar.

A. I think--TI think you're going to talk about ATON--have you

already talked about ATON at some point? My----

LIO: We did.

WIT: Okay, so like the buoy number 3 is the seasonal buoy. It's

notoriously--breaks free because of the sea state. I'm not an

ATON expert. My realm is not ATON; it's heavy weather. But it

would be nice to be able to have the buoy number 3 a year-round

buoy. It would--it would provide just one more facet when

you're--when you're coming in or going out as to--to help orient

yourself. Other than that, the--you know, the--the illumination

flares, they work great, they really do. They're a phosphorous

flare. They're--they're old. What technology is out there, I--I

don't know. It would--it would be cool to be have something a

little more modern in that aspect, but that's just my opinion.

For the most par