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In the Matter of Merchant Mariner's Docunent No. Z-293690- D3
| ssued to: WIlliam G Brenan

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1525
WIlliam G Brenan

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 10 May 1965 at Seattl e, Washi ngton, an Exam ner
of the United States Coast CGuard, after conducting a hearing at
Portl and, Oregon, revoked Appellant's docunent upon finding him
guilty of msconduct. The offenses alleged were proved by evi dence
that while serving as a fireman-watertender on board the United
States SS OCEANI C SPRAY under authority of the docunent above
descri bed, Appellant wongfully failed to stand his watches on 24
and 25 Decenber 1964 as well as on 21, 24 and 25 February 1965, and
9 March 1965, while the ship was at sea or in a foreign port.

Each offense is supported by a properly prepared entry in the
ship's official |ogbook. No other evidence was introduced by the
| nvestigating O ficer and there was no evidence in defense since
Appel | ant was not present at the hearing.

On 15 April 1965, the foreign voyage was conpl eted at
Portland. On the norning of this date, Appellant was served with
t he charge and specification and ordered to appear for a hearing on
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16 April. At this time, he voluntarily deposited his docunent with
the Investigating Oficer. Appellant was not present or
represent ed when the hearing was convened on 16 April and not hi ng
had been heard fromhim The Exam ner continued the case subject
to call.

The hearing was reconvened at Portland on 20 April. After it
was established that Appellant had not been seen or heard from the
Exam ner entered a plea of not guilty on behalf of Appellant and
t he hearing was conducted in absentia.

The Exam ner's deci sion was served by registered mail on 29
May and Appellant filed a notice of appeal dated 8 June 1965.
Not hi ng has been heard from Appellant prior to this tine.

On appeal, Appellant states that he intended to attend the
hearing and refute the fal se accusation, but shortly after arrival
in Portland, on 15 April, he received information concerning
“donmestic difficulties" which demanded his imediate attention in
Virginia and then in Texas. Al so, Appellant contends he was
required to stand 12 hours of watch every 24 hours because the
vessel sailed with only two firenmen on board. Appellant states
that he is not proud of his past record but does not feel that it
justifies revocation of his docunent.

Appel lant's prior record consists of a one nonth suspension in
February 1958 for creating a disturbance and assaulting the Chief
Mat e; six nonths' suspension in August 1958 for assault and
batters, and failure to answer a subpoena; an adnonition in 1961
for failure to performduties; an adnonition in 1962 for creating
a di sturbance; six nonths' suspension on probation in January 1963
for failure to performduties; and six nonths' outright suspension
pl us six nonths' suspension on probation for creating two
di st ur bances.

OPI NI ON

Appel | ant wai ved the opportunity to refute the all eged
of fenses by neither appearing at the hearing nor contacting the
Coast Guard and giving a satisfactory explanation of his absence.
It 1s no excuse that Appellant received only one day's notice of
the date set for the hearing. It has been determned that it is
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sufficient notice for Appellant to appear and request a continuance
to prepare his defense if he is given notice the day before

(Commandant ' s Appeal Decisions Nos. 1423 and 1453), or even an

hour before (Commandant's Appeal Decision No. 1468), the

heari ng begins. Hence, it would have been proper to proceed with
the hearing in this case on 16 April when Appellant did not appear.
Commandant ' s Appeal Decision No. 1455. Consequently, it would

be reasonable to conclude that, after the Exam ner all owed
Appel | ant four additional days during which to contact the Coast
GQuard before reconvening the hearing on 20 April, it was i nproper
to proceed with the hearing sinply because Appel |l ant was not
notified that the hearing would reconvene on the |atter date.

Elgin Joliet and Easter Railway Co. v. Burley et al., 327
U S 661 (1946), states, at page 666, that "due notice" of a
hearing requires at |east know edge of the pendency of the
proceedi ng or know edge of such facts as would be sufficient to put
a party on notice of its pendency. On the theory of this Suprene
Court decision, the Commandant has upheld the propriety of
conducting hearings in absentia in cases where the seanen have
known that the hearings are pending but do not have know edge of

the date set for hearing. Coomandant's Appeal Deci sions Nos.
972, 1038, 1219 and 1254.

Si nce Appel |l ant knew that the hearing was pendi ng, the burden
was on himto contact the Coast Guard, but he did not do so prior
to filing his appeal alnbst two nonths after the schedul ed date of
the hearing. As a result, Appellant waived his right to submt any
def ense.

In connection with Appellant's contention that the vessel
sailed wiwth only two firenen on board, | take official notice of
t he Shipping Articles for the voyage which show that one of the
W pers was pronoted to the job of fireman-watertender. Al so, the
official |ogbook entries indicate that Appellant was required to
stand only eight hours of watch a day. This supports the
conclusion that there were two other firenen aboard besi des
Appel l ant rather than just two including Appellant.

The official | ogbook entries constitute substantial evidence
of the offenses alleged. These offenses, considered together wth
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Appel l ant's extensive prior record, justify the order of revocation
| nposed by the Exam ner.

ORDER

The order of the Exam ner dated at Seattle, Washington, on 10
May 1965, is AFFI RVED.

E. J. Rol and
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C., this 12th day of Novenber 1965.

| NDEX

FAI LURE TO PERFORM DUTI ES
of fense of
HEARI NGS

absence from
absence from defense wai ved
absence from donestic difficulties

NOTI CE

date of hearing, not required
of hearing, adequacy
“timely notice" requirenent of

OFFENSES

cunul ati ve of fenses, effect of

file://l/hgsms-lawdb/users/K nowl edgeM anagement...0& %20R%201479%20-%201679/1525%20-%20BRENAN.htm (4 of 5) [02/10/2011 10:46:15 AM]



Appea No. 1525 - William G. Brenan v. US - 12 November, 1965.

OFFI CE NOTI CE

shi pping articles
*x*%x*  END OF DECI SI ON NO. 1525 *****

Top

file://IIhgsms-lawdb/users/K nowledgeM anagement...0& %20R%201479%20-%201679/1525%20-%20BRENAN.htm (5 of 5) [02/10/2011 10:46:15 AM]



	Local Disk
	Appeal No. 1525 - William G. Brenan v. US - 12 November, 1965.


