Appea No. 1524 - Essie Paul v. US - 4 November, 1965.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-864675 AND ALL
OTHER SEAMAN DOCUNMENTS
| ssued to: Essie Paul

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1524
Essi e Paul

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 7 July 1965, an Exam ner of the United States
Coast Guard at New York, New York suspended Appellant's seanan
docunents for two nonths on nine nonths' probation upon finding her
guilty of m sconduct. The specification found proved alleges that
whil e serving as a stewardess on board the United States SS
ARGENTI NA under authority of the docunent above described, on 13
May 1965, Appellant wongfully created a disturbance.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of several eyewitnesses to the incident. The only defense w tness
was not present when the all eged offense occurred.

At the end of the hearing, the Exam ner rendered a witten
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decision in which he concluded that the charge and specification
had been proved. The Exam ner entered the order of suspension
menti oned above.

FI NDI NGS OF FACT

On 13 May 1965, Appellant was serving as a stewardess on board
the United States SS ARGENTI NA and acting under authority of her
docunent while the ship was at sea.

Si nce shortly before mdnight on 12 May, three waitresses had
been sitting at a table in the wonen enpl oyee's | ounge having a
drink (alcoholic), and talking and | aughing fairly loudly before
retiring. They had been working until sone tinme after 2300. The
| ounge was adj acent to the wonen enpl oyee's sl eeping quarters.

About 0030 on 13 May, Appellant rushed into the |lounge in a
very angry and excited condition. She was wearing a dressing gown.
Appel | ant screaned at the three waitresses, using profane |anguage
and ordering themto get out of the |ounge. Suddenly, while the
other three wonen still seated at the table, Appellant turned the
table over on its side. The contents went on the other wonen and
on t he deck.

By then, a small crowd had gathered. Soneone called the
bri dge and an officer cane to the |ounge.

Appel lant's prior record consists of an adnonition in 1958 for
an altercation wth another nenber of the crew of the SS AMERI CA.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that it was error for the Examner to
find the Appellant wongfully created a disturbance in the | ounge
because:

1. The specification alleges a disturbance "by a verbal
altercation" with the three waitresses, but the Exam ner's finding
I s based on evidence that Appellant overturned a table. This
evi dence shoul d not have been considered in determ ni ng whether the
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specification was proved.

2. The disturbance in the | ounge already existed, when
Appel l ant entered, due to the unduly | oud manner in which the
three waitresses were |aughing and tal king. Appellant's conduct
was not unreasonabl e under the circunstances especially since she
had conpl ai ned previously about parties in the | ounge after
m dni ght .

APPEARANCE: Abraham E. Freednan of New York City and
Phi | adel phia by Stanley B. G uber, Esquire, on
Counsel .
OPI NI ON

As contended by Appellant, the specification all eges that
Appel l ant wongfully created a disturbance "by a verbal
altercation" with the three waitresses. However, it is nmy opinion
that this wordi ng does not preclude consideration of the evidence
t hat Appell ant overturned the table since the proof in
adm ni strative proceedings is not limted to the allegations in the
pl eadi ngs, provided there has been actual notice of the issues
I nvol ved so that there is anple opportunity to introduce evidence.

Kuhn v. C.A B., 183 F. 2d 839 (D.C. Cr. 1950). The latter

case decided that it was proper to base the suspension of a pilot's
| icense, in part, on his failure to maintain a proper |ookout,

after thorough exam nation of the | ookout issue, even though this

| ssue was not pleaded as a cause of the alleged carel essness of the
pil ot.

In the present case, there was repeated testinony that
Appel | ant upset the table in the lounge. Since there was no
el ement of surprise which precluded Appellant fromintroducing
evidence on the issue, it was proper for the Exam ner to consider
this as well as other factors in deciding whether or not Appell ant
created a di sturbance.

| also agree with the Exam ner's conclusion that Appellant was
guilty of wongfully creating a disturbance. Despite the fact that
the tal king and | aughter in the | ounge bot hered Appellant and she
had previously conpl ai ned about parties |late at night, Appellant
certainly was not justified in acting as she did. They were not
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having a party in the lounge. The three waitresses were rel axing
after work prior to retiring and the only evidence that this
resulted in other than normal conditions is that they were talking
and | aughing"fairly" loudly. (R 53). Apparently, nobody except
Appel | ant was bot her ed.

On the other hand, when Appellant rushed into the | ounge
scream ng at the waitresses and then upset the table w thout nmaking
any attenpt to reason with them the volune of the noise was so
great that a crowd gathered and the bridge was notified. Such
viol ent conduct is clearly a breach of the order and discipline
requi red on shi pboard.

The order of the Exam ner dated at New York, New York, on 7
July 1965, is AFFI RVED.

E. J. ROLAND
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C, this 4th day of Novenber 1965.
| NDEX
Charges and Specifications

proof not limted to allegation

vari ance

Di st ur bance
al tercation
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di sci pline, breach of

Noti ce
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sufficiency of specification as
vari ance, proof and allegations

*rxxx END OF DECI SI ON NO 1524  ****x*
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