Appea No. 1523 - Robert Michaglsv. US - 25 October, 1965.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-1040003-D1
| ssued to: Robert M chael s

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1523
Robert M chael s

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regulations 137.30-1.

By order dated 23 June 1965 at Seattl e, Washi ngton, an

Exam ner of the United States Coast Guard, after conducting a
hearing at Portland, O egon, revoked Appellant's docunent upon
finding himguilty of the charge of "conviction for a narcotic drug
| aw violation." The charge was proved by evidence that, on 16

Sept enber 1964, Appellant was convicted by the Crcuit Court of the
State of Oregon for the County of Miltnomah, a court of record, for
violating a narcotic drug |law of the State of Oregon (illegal sale
of marijuana).

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
specification at the beginnings of the hearing on 17 July 1964.
The I nvestigating Oficer introduced evidence of an indictnent
agai nst Appellant for the unlawful sale of marijuana, and a jury
verdi ct finding Appellant guilty as charged in the indictnent. The
| nvestigating O ficer then rested. Counsel for Appellant noved to
di sm ss the charges on the ground that there was no evidence of a
conviction since the court had not yet rendered judgenent in the
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case. The Exam ner agreed that the proceedi ngs were premature but
deni ed the notion and adj ourned the hearing until after the court
act ed.

The hearing was reconvened on 27 Novenber 1964. The
| nvestigatin Oficer introduced in evidence, over objection, the
Judgnent and Probation Order of the court. This states that, on 16
Sept enber 1964, Appell ant appeared with counsel, was convicted on
his plea of not guilty and jury verdict of guilty of the offense of
i1l egal sale of narcotics, and was placed on probation for a period
of five years. Since Appellant was not present at the hearing on
27 Novenber,the Exam ner granted counsel's notion for a continuance
to permt Appellant to be present at the hearing to submt his
def ense.

When the hearing was again convened on 18 June 1965, Appell ant
was present but no evidence was offered for the defense.

On 23 June, the Exam ner rendered his decision finding
Appel l ant guilty and entered the order revoking his docunent.

On appeal, it is argued that evidence of a guilty verdict by
ajury is not sufficient to show a conviction; and it was error for
the Exam ner to permt the Investigating Oficer to reopen his case
on 27 Novenber 1964 and introduce in evidence the judgnent of the
court.

APPEARANCE: Cake, Jauregquy, Hardy, Buttler and Mc Ewen of
Portl and, Oregon by claud A Ingram Jr., Esquire,
of Counsel

OPI NI ON

The specification alleges that Appellant was convicted on 7
July 1964, the date on which the jury verdict was filed. For the
pur pose of these proceedings, the conviction occurs when the
judgnment of the court is entered. Conmmandant's Appeal
Deci sions Nos. 954, 1145 and 1377. Therefore, proof of the

charge in this case is based on the Judgnent and Probation Order of
16 Septenber 1964.
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Al t hough judgnent had not been entered when the hearing was
commenced on 17 July 1964, it is ny opinion that it was not error,
prejudicial to Appellant, for the Exam ner to adjourn the hearing
until 27 Novenber 1964 and then allow the Investing Oficer to
I ntroduce in evidence the court judgnent. Any error in this
respect was certainly harnl ess because, as pointed out by the
Exam ner, the result would have been the sane if Appell ant had been
charged again. Therefore, the contentions raised on appeal do not
persuade ne to alter the action taken by the Exam ner.

ORDER

The order of the Exam ner dated at Seattle, Washi ngton, on 23
June 1965, is AFFI RVED.

W D. Shields
Vice Admral, United States Coast CGuard
Act i ng Commandant

Si gned at Washington, D. C., this 25th day of Cctober 1965.

| NDEX
NARCOT| CS STATUTE
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*rxxx  END OF DECI SI ON NO. 1523 *****
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