Appea No. 1554 - lan H. McMurchiev. US - 16 May, 1966.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-60925-D1 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: lan H MMirchi e

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1554
lan H MMirchie

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title Code of Federal Regul ations 137.30-1.

By order dated 15 October 1965, an Exam ner of the United
States Coast CGuard at New York, New York, revoked Appellant's
seaman's docunents upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as a deck
utilityman on board the United States SS SANTA LUl SA under
authority of the docunent above descri bed, on or about 15 and 16
March 1965, Appellant, at Kingston, St. Vincent,

1) wongfully failed to performduties at unnooring the vessel
by reason of intoxication;

2) wongfully destroyed ship's property by throw ng nooring
| i nes over boar d;

3) wongfully assaulted and battered the master of the vessel;
and
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4) wongfully used foul and abusive | anguage to the naster of
t he vessel.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence the testinony
of several wi tnesses, officers and seanan aboard SANTA LUl SA.

I n defense, Appellant entered in evidence statenents nade by
persons not called as w tnesses.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charge and four specifications had been
proved. The Exam ner served a witten order on Appellant revoking
all docunents issued to him

The entire decision was served on 18 COctober 1965, Appeal was
tinmely filed on 15 Novenber 1965.

FI NDI NGS OF FACT

On 15 March 1965, Appellant was serving as a deck utilitynman
on board the United States SS SANTA LU SA and acti ng under
authority of his docunent while the ship was in the port of
Ki ngston, St. Vincent.

Shortly before m dnight on 15 March 1965, SANTA LUl SA a
passenger-carrying vessel, was preparing to sail from Kingston.
Appel | ant returned from shore | eave intoxicated and fouled Iines on
the wi ndlass. He was ordered by the second mate to stop work and
go to his quarters.

The vessel got underway, but at 2353 the nmaster was advised
that |ines had been seen running over the after end of the ship.
The nmaster stopped the ship. After quick energency action one of
two after lines was retrieved, but the other, valued at $900.00 was
| ost conpletely. The vessel started up again.
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One or two mnutes after m dni ght the bow | ookout of the
vessel saw Appel |l ant feedi ng another nooring |line overboard. The
| ookout caused Appellant to run away and the | ookout saved the
| ine. The vessel again had to be stopped.

Upon identification of Appellant by the | ookout, the master
caused Appellant to be found and brought to the bridge. Wen the
mast er ordered that Appellant be taken to sick bay Appellant becane
vi ol ent and kicked the naster. After Appellant was renoved to sick
bay he was again violent and struck the master with his fist, using
vile, vulgar, and abusive | anguage to him

BASES OF APPEAL

The appeal in this case is based upon two principal argunents,
that the findings of the Exam ner were not supported by substanti al
evi dence, and that the Exam ner shoul d have disqualified hinself
fromhearing the case by reason of bias agai nst Appellant which
arose because this Exam ner had heard an earlier case invol ving
Appel | ant, the decision of which was on appeal at the tine of the
i nstant heari ng.

APPEARANCE: Paul C. WMatthews, Esqg. of New York, New YorKk.

OPI NI ON

The first basis of appeal has no nerit. Wile there is no
eyewitness to Appellant's activities at the after end of the
vessel, which resulted in one line's being |ost and the other
retrieved, it is a reasonable inference fromhis positive
i dentification by an eyewitness as the one who was attenpting to
di spose of one of the forward |ines overboard that he was the one
who had commtted the acts aft.

There is anple eyewi tness testinony that Appellant perforned
the other acts alleged in the specifications found proved for the
Exam ner to have predicated his ultimate findings upon it. Since
no specific grounds are urged upon appeal, no specific opinion need
be given.

On the question of possible prejudice of the Exam ner, | note
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that prior to the taking of any evidence, counsel noved that the
Exam ner disqualify hinmself fromhearing the case because this sane
Exam ner had heard earlier charges agai nst Appellant and found them
pr oved.

It is axiomatic that for there to be a disqualification of the
trier of facts there nust be a show ng of prejudice. The Exam ner
here correctly states that nany a defendant may appear many tines
before the sane crimnal court judge.

| f the naked assertion that a seaman charged under R S. 4450
coul d never appear before the sane Exam ner twice, with no show ng
of actual bias or prejudice, were enough to require
di squalification of the Exam ner, the machinery of these renedi al
heari ngs could often be caused to cone to an adm nistrative
| mpasse.

There are just so nmany ports; there are just so many
Exam ners; and seanen often ship fromand to the sane port or area
for years at a stretch. The realities of shipping are such that an
often of fending seaman may well end up for hearing in the sane port
for each offense. Surely, it is inconceivable that an of fender
could be heard to claimthat his case could not be heard nerely
because he had chosen to commt offenses triable in the sane
jurisdiction.

The true test, the only realistic test, then is actual
prej udi ce or bias.

In this case, in which the prejudice and bias are presented as
grounds for appeal, we need only |look to record of hearing itself,
on whi ch Appel |l ant was represented by the sanme counsel as on
appeal .

Counsel on the record of hearing said, even while noving for
di squalification of the Examner, "I don't claim- certainly I
claimno prejudice...."

An assertion such as is made here, as grounds for appeal, nust
be substantiated by affirmative show ng of bias or prejudice.
Not hingli ke this is offered.
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Triers of facts constituted as such by statute may be presuned
to be inpartial. The burden is upon himwho argues bias or
prejudice to establish it affirmatively. Such an establishnment has
not even been attenpted in this case.

To the contrary, considering the statenents in the record, the
appeal turns out to be the urging of a reversal solely on the
grounds that the Exam ner heard another case invol ving Appellant,
wi th an adm ssion that prejudice is not involved.

CONCLUSI ON

There is nothing in this record to call for consideration of
any di sturbance of the Exam ner's action. Appellant's record
within the |ast five years, while understandably not urged in
mtigation, is not such as to | ead one to tanper with an order of
revocation, since he had a warning in October 1962, and was pl aced
on probation in March 1965 for offendi ng agai nst superiors and
failing to perform because of intoxication nmuch as he did in this
case.

On consideration of this prior record further coments nay be
I n order on Appellant's argunent that the instant case shoul d not
have been heard by this Exam ner. Wen an Exam ner extends
clenency to a party agai nst whom charges have been proved, by way
of probation, he words the order so that not only he but any other
Exam ner nmay revoke the probation he all owed.

| note here that Appellant in this case was accorded no
outright suspension at all but only fifteen nonths probation by
this very Exam ner on 25 March 1965.

It woul d not nmake sense that sinply because Appellant's
m sconduct in the instant case managed to outrace the Exam ner's
decision in the | ast one by ten days he should not only on a
technicality not have been on probation at the tine of the instant
of fenses but al so shoul d have been imune to hearing by the
Exam ner who accorded himthe probationary peri od.

The conduct proved here adequately nerits the order, whether
or not Appellant had a prior record.
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ORDER

The order of the Exam ner dated at New York, New York on 15
Cct ober 1965, is AFFI RVED.

W D. SH ELDS
Vice Admral, United States Coast CGuard
Acting Comrandant

Si gned at Washington, D. C., this 16th day of My 1966.
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*xx**x  END OF DECI SI ON NO. 1554 ****=*
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