Appeal No. 1553 - MENDEL H. BARTON v. US - 18 May, 1966.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-816633-D2 AND
ALL OTHER SEAMAN DOCUMENTS
| ssued to: MENDEL H. BARTON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1553
VMENDEL H. BARTON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 26 October 1965, an Exam ner of the United
States Coast CGuard at Long Beach, California suspended Appellant's
seaman's docunents for 3 nonths outright plus 3 nonths on 6 nonths'
probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as and A B.
seaman on board the United States SS G BBES LYKES under authority
of the docunent above descri bed, Appell ant

()wongfully failed to performdutiess on 26 August 1965,
from 1600 to 1900;

(2) wongfully failed to join the vessel at 1900 on 26 August
1965, renmaining so absent until 31 August 1965;

(3) wongfully absented hinself fromthe vessel from 1500 on
10 Septenber to 1815 on 11 Septenber, 1965;
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(4) wongfully absented hinself fromthe vessel from 2400, 11
Septener 1965, to 0615, 13 Septenber 1965.

At the hearing, Appellant did not appear, although properly
served. The Exam ner entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence records of
the ship. Since the proceedings were conducted in absentia there
was no def ense.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved. The Exam ner entered an order suspending all
docunents issued to Appellant for a period of 3 nonths outright
plus 3 nonths on 6 nonths' probation.

The entire decision order was served on 1 Novenber 1965.
Appeal was tinely filed on 12 Novenber 1965.

FI NDI NGS OF FACT

During the periods covered by the specifications herein,
Appel | ant was serving as an A B. seaman on board the United States
SS G BBES LYKES and acting under authority of his docunent.

Appel | ant absented hinself w thout authority at 1600, 26
August 1965, in Cam Ranh, Viet Nam He remai ned absent and failed
to join the vessel when it sailed that night at 1900. He rejoined
the vessel at 1030, 31 August 1965, at Qui Nhon, Viet Nam

He was absent w thout authority from about 1500 on 10
Sept enber 1965 to 1200 on the 11 Septenber 1965, at Cam Ranh.
After returning at 1200 on 11 Septenber, he imedi ately went ashore
again wthout authority and remai ned absent until 1815 the sane
day.

About m dni ght that night he again |eft the ship w thout
authority and did not return until 0615 on 13 Septenber. He failed
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to performduties on 13 Septenber 1965, asserting to the mate that
he was too sick. Wen Appellant was "l ogged" for failure to work
he told the master that he was too sick and this reply was entered
in the Oficial Log- Book.

On and after 10 Septenber 1965, Appellant was on notice that
shore | eave privileges were denied at Cam Ranh by mlitary
authorities.

BASES OF APPEAL

The appeal in this case is in the nature of a plea for
cl emency on the grounds that Appellant was under unusual strain at
the tinme of the offenses because his wife was ill. It is also
urged that his failure to joint at Cam Ranh was uni ntenti onal,
since a sailing board had not been posted when he first went
ashore, and the general belief was that the vessel would remain at
Cam Ranh Bay for several days.

OPI NI ON

The evidence in the record confirnms Appellant's assertion that
a sailing board had not been posted the first tinme he went ashore
at Cam Ranh Bay. But the board was posted prior to the tine that
Appel | ant was due back for his watch at 1600. Had he fulfilled his
wat ch obligation he woul d have known of the sudden notice to sail.

It nmust al so be observed that conditions at Cam Ranh Bay at
the tinme in question were such that energency novenents of vessels
could well be expected.

As to Appellant's failure to work, as alleged and found proved
in the Fifth Specification, there is nothing in the record to
support a view that the failure to performduties was wongful in
the sense of R S. 4450. H's imedi ate statenent to the mate was
that he was sick. H's statenent to the nmaster for the Oficial
Log- Book was that he was sick. There is no evidence in the record,
what ever suspicion may exist, that the "sickness" was the result of
| nt oxi cati on.

The first specification of the charge here alleged originally
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that Appellant had failed to performduties from 1600 to 2000 on 26
August 1965, a period when he should have been on watch. Noting
that the vessel had sailed at 1900, the Exam ner, on the record,
stated his intention to avoid nultiplicitous treatnent of offenses,
and, since the failure to join occured at 1900, he anended the
First Specification to termnate the failure to performduties at
1900, while finding proved the wongful failure to join at 1900 in
Speci fication Two.

It appears to ne that this procedure does not avoid the
multiplicitous treatnment as the Exam ner intended. W ongful
failure to join is predicated upon an unauthorized at the tine of
sailing. The unauthorized absence occurred only because Appell ant,
who had been ashore with authority, was not back to performhis
duties at 1600. Thus non-performnce of duties and the
unaut hori zed absence from 1600 to 1900 were the sanme offense, and
t he unaut hori zed absence itself is the predicate for the
wr ongf ul ness of the failure to join.

| believe that the correct way to avoid inproper
mul tiplication of charges here is sinply to treat the acts as one
of fense, -- wongful failure to join.

After this consideration, it is noted that in addition to
alleging a wongful failure to join, the Second Specification goes
on to allege that Appellant "did remain so absent” until the fifth
day after he m ssed the ship.

When a seanman rejoins a vessel after mssing a sailing it
seens entirely proper for a nmaster to nmake suitable deductions from
his wages for the tinme mssed. But in suspension and revocation
proceedi ngs the duration of the absence fromthe vessel after the
failure to joinis inmterial as an elenent of the offense. It is
true that a rapid rejoining of his vessel may be considered a
mtigating factor for the seaman, but the offense of w ongful
failure to joinis a single act. It is conpleted when it happens
and it does not matter, in |law, whether the seaman ever rejoins the
vessel .

Thus, while a seaman may be heard to urge rapid return in
mtigation, the specification of wongful failure to join should
not allege the | ength of absence which is not an el enent of the
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of fense. The offense becones no greater because the seaman nay
never have caught up to the ship again.

CONCLUSI ONS

| conclude, upon this opinion, that Appellant was shown to
have commtted three separate offenses, not five.

He wongfully failed to join at Cam Ranh Bay on 26 August
1965.

He twi ce absented hinself w thout authority at Cam Ranh Bay on
10 and 11 Septenber 1965 in violation of mlitary port regul ations
and master's orders.

Sonme nodification of the Order of Suspension is appropriate,
but not nuch, because of the nature of the operation of the vessel
upon whi ch Appellant, wth bonus pay, was enpl oyed.

ORDER

The findings of the Exam ner are MODIFIED to reflect that the
charges found proved agai nst Appellant are that he wongfully
failed to join G BBES LYKES on 12 August 1965 at Cam Ranh Bay, Vi et
Nam and that he tw ce absented hinself fromthe vessel w thout
authority, at the sane place on 10 and 11 Septenber 1965, the
second absence being of two days' duration.

The order of the Exam ner is MODIFIED to provide for a period
of outright suspension of Appellant's docunents for two nonths
I nstead of three nonths. |In all other respects the decision and
order of the Exam ner entered at Long Beach, California, on 26
Cct ober 1965, are AFFI RVED.

E. J. ROLAND
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C, this 18th day of My 1966.

| NDEX
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Absence w t hout | eave

prrerequisite to wongful failure to join
sane offense as failure to performduties for sane period
nmerged in wongful failure to join

Failure to join

peri od of absence after immteri al
predi cated on absence w thout | eave

Failure to performduties
nmerged in absence w thout | eave when in sane period

*x*xxx  END OF DECI SION NO. 1553 ****=*
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