Appea No. 1574 - John A. Stepkinsv. US - 20 July, 1966.

IN THE MATTER OF LI CENSE NO. 296049 AND
ALL OTHER SEAVAN S DOCUMENTS
| ssued to: John A Stepkins, BR-233651

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1574
John A. Stepkins

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 28 March 1966, an Exam ner of the United States
Coast Guard at San Diego, California, suspended Appellant's
seaman's docunents for three nonths on six nonths' probation upon
finding himguilty of violation of a statute. The specification
found proved alleges that while serving as nmaster on board the
United States MV AMERI CAN BOY under authority of the docunents
above descri bed, on or about 19 January 1966, Appellant wongfully
sailed from San Diego, California, on a fishing voyage w thout a
| i censed nmate aboard the vessel as required by Title 46 U S. Code
224a.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer entered in evidence stipulations
made with Appellant and his counsel as to facts in the voyage of
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AMERI CAN BOY.
I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Exam ner rendered an oral
deci sion in which he concluded that the charge and specification
had been proved. The Exam ner then served a witten order on
Appel | ant suspendi ng all docunents issued to himfor a period of
t hree nont hs' probation.

The entire decision was served on 8 April 19663. Appeal was
timely filed on 19 April 1966, and perfected on 1 June 1966.

FI NDI NGS OF FACT

From 19 January 1966, Appellant was serving as nmaster on board
the United States MV AMERI CAN BOY and acting under authority of his
| i cense and docunent.

AMERI CAN BOY was a fishing vessel of 325 gross tons. |t was
not subject to inspection under the |laws of the United States, but
It was a vessel subject to R S. 4438a (46 U . S.C. 224a).

When the vessel sailed from San Diego, California, on 19
January 1966, Appellant was the only |icensed deck officer aboard.
Up to the date of AMERI CAN BOY's sinking on a fishing voyage on 6
March 1966, Appellant remained the only |icensed deck officer on
boar d.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. The matters urged in the very able brief supplied by
Appel | ant may be summari zed as foll ows:

The charges do not allege in the recital of
facts acts which would constitute a violation of 46
U S C 224a (R S. 4438a).
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Appel l ant did not "enpl oy" anyone aboard
AMERI CAN BOY and therefore did not violate the
statute by enploying a person who was not properly
| icensed, to performthe duties of "mate".

Federal court decisions require reversal of
the Exam ner in this case.

|V

The specification is defective in that it
contains no reference to 46 CFR 157.30-10 (a), as
required by 46 CFR 137.05-20 (b).

V

When a violation of 46 U S.C 224a (R S.
4438a) is established the only action that can be
taken is inposition of the nonetary penalty
provi ded t herein.

These points are treated in correspondi ngly nunbered sections
of the opinion.

APPEARANCE: Driscoll, Harnsen & Carpenter, of San Di ego,
California, By John CGerald Driscoll, Jr., Esqg.

OPI NI ON

It seens to ne inescapable that when a statute says:

“No person shall be engaged to perform or shall perform
on board any vessel to which this section applies, the duties
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of master, mate, chief engineer, or assistant engi neer unless
he hold a |license to performsuch duties..."

and al so says:

“I't shall be unlawful to engage or enploy any person or
for any person to serve as a naster, mate, or engi neer on any
such vessel who is not |icensed by the Coast Guard...,"

an allegation in a specification that a naster sailed a vessel on
a certain date froma certain port without a |icensed nate aboard
the vessel is inadequate as a statenent that the statute had been
vi ol at ed.

Necessarily, the allegation would have to be, insofar as
Appel l ant's case is concerned, that he "enpl oyed a person to serve
as mate", or "engaged a person to performthe duties of mate", on
board the vessel, who was not |icensed as a mate.

Wiile there is no doubt here that the specification is
inartfully worded, it does certainly put the party on notice that
he is charged with violating 46 U. S.C. 224a (R S. 4438a).

Appel | ant has pointed out, both in the record of hearing and on
appeal, that Appellant was obviously not charged wth "serving"

W thout a license, because the specification itself alleges that he
was serving as "master...under authority of his duly issued

| i cense. "

As Appel | ant has cogently urged, the only offense against R S
4438a whi ch the charges could nean was that he "engaged" or
“enpl oyed” as a nate a person who was not |icenses as such. He
of fered evidence on the record to establish that he had not
“enpl oyed” any of the crew but that the owner had hired everyone.

This refinenent of the issued, by argunent, and by evi dence
of fered by Appellant hinself, indicates to ne that he was on notice
as to the nature of the fault attributed to himby the
specification and under consideration by the Exam ner.

In adm ni strative proceedi ngs such as these dealing with
| icenses, a fault found as a matter of fact nay be other than the
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fault alleged in the initial formal notice, as long as there is
actual notice and the questions are litigated. Kuhn v. G vil
Aeronautics Board, CA DC (1950), 183 F. 2nd 839. This rule is
the same in proceedi ngs before other Federal agencies, so |ong as
the record shows presentation of evidence on the issues. Montana
Power Co. v. Federal Power Comm ssion, CA DC (1950), 185 F. 2nd
491, 497; West Texas Utilities Co. v. National Labor Red.

Board, CA DC (1953), 206 F. 2nd 442, 446. The doctrine is even
accepted in judicial proceedings under the Federal Rules of Civil

Procedure. Branding Iron CAub v. R ggs, CA 10 (1953), 207 F.
2nd 720, 724.

True, in the instant case the Exam ner did not nake an
ultimate finding conformng to the facts found on the issue
actually litigated. Instead he found the specification, as drawn,
proved. But his subsidiary findings are such that they woul d
support an artfully drawn specification, his opinion shows that
this is what he had in mnd, and the record of hearing shows that
the i ssue was raised before himbetween the parties.

A formal "anmendnent" to the pleadings to conformto the proof,
to a specific "finding" as to the ultimte facts, was not needed.

“I't is well established in admralty that the pleadings

wi Il be considered as anended to conformto the proof,
provided that no party is surprised or injured by such
course. "

O Conner, Harrison & Co. v. Klingel, CA 9 (1926), 16 F.
2nd 460. (Enphasis supplied).

In a civil action, it has been said that "...a technical
pl eading to conformto the facts found proven was not necessary".

Anderson V. Hershey, CA 6 (1942), 127 F. 2nd 884, 887.

Thus it was not reversible error that the Exam ner found the
ultimate facts all eged proved when the ultimte statenent was
| nadequate to establish violation of 46 U S. C. 224a w t hout
anendi ng the pl eadi ngs, when the record shows that the true
operative facts were in issue, that the true issue was consi dered
by the Exam ner, and his specific findings and his opinion show
that the charged violation of 46 U S.C. 224 (a) was litigated and
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found proved. The pl eading can be considered as anended, and a
techni cal change in the pleading was not required. O Conner,
Harrison & Co. v. Klingel, and Anderson V. Hershey, both

supr a.

The question then remains, does the record support the view
t hat Appel | ant had engaged or enpl oyed an unlicensed person to
performthe duties of mate aboard the vessel ?

Ref erences abound in the transcript of the hearing, in the

Exam ner's decision, and in the brief on appeal, to 46 CFR
157.30-10 (c). This regulation, issued pursuant to paragraph (9)
of RS 4438a; 46 U.S.C. 224a, is designed "to secure the
enforcenent of the provisions of" RS. 4438a. It is not a
substantive requi renment going beyond the limts of the statute as
Appel l ant contends. It is a rule of evidence to aid in enforcing
an act of Congress and our national commtnents under an

| nternati onal agreenent.

R S. 4438a was enacted to bring out national law into
conformty with the Oficers' Conpetency Certificates Convention,
1936 (54 Stat. Pt. 2, 1683). By this agreenent, the United States
declared to all signatory nations that as to the vessels covered
thereby their mariners could rely upon the equival ent conpetency of
our mariners. the international agreenent, and the national
| egi sl ati on, reached vessels not subject to the inspection | aws of
the United States. These inspection |aws require a m ni num nunber
of licensed officers (46 U S.C. 223) and permt the requirenent of
a greater nunber of officers (46 U S.C. 222) on inspected vessels.
(I note here that had the vessel in this case been subject to
I nspection it would have been required to have a m ninmum of a
| i censed naster and two |icensed nates.)

Wil e the vessel here is not subject to inspection and is not
subject to the manning requirenents for inspected vessels, it is
subject to the Convention and to the national |aw inplenenting the
Convention. The vessel may not be specifically required to have a
master; it may not be required to have a specific or a m ni mnum
nunber of mates. It is required to have properly licensed
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of ficers perform ng such functions.

| cannot qui bbl e here about "what are the duties to be
perfornmed?’” Both the international agreenent and the national |aw
| eave the term"duties of masters and mates" has sone generally
under st andabl e denot ati ons anbng seanen.

Thus, | can accept Appellant's contention that even while
asl eep he was the "master" of this vessel and that the vessel
therefore had at all tines the requisite |licensed master under the
statute. But a vessel has only one master. |Indeed, it may be
said, considering the traditional functions of a master, that R S

4438a requires a |licensed master on board a Conventi on vessel

even if it does not say so in terns, because | take it that the | aw
of the sea has traditionally called for and recogni zed "masters" on
al | seagoi ng vessels and the Convention and the statute now require
that they be |licensed.

Wthout attenpting to define the duties of a mate, | can
safely say that nmany of them be perforned under the direction of a
master, many of them are performable when the master is asleep, and
some nust be perforned when and because the master is asleep.

The neaning of 46 CFR 157.30-10 (c) is obvious. Since our
I nternational agreenent binds us to provide conpetent officers on
Convention vessels, officers performng the duties of "nmates" under
the conditions of this case, we nust see to it that only a person
properly |licensed acts as mate. The regul ati on decl ares than when
the length of the voyage is such that a |licensed master al one
cannot reasonably be expected to function as both "master"” and
"mate" for the entire duration of the voyage, the fact that only
one licensed deck officer is found to have been aboard when the

voyage ends establishes prima facie that sone

unli censed person had been enployed to performthe necessary
functions of the |icensed deck officer when the nmaster was not
perform ng them

| need not discuss here the possible validity of a defense
t hat says, "when | was asl eep, no one perforned these duties at
all, and therefore | did not violate the statute.”
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Prima facie, under the regul ation, sone person or
persons had perforned the duties of nate on the voyage in question,
and no such person was |icensed as required.

We cone then to the actual, concrete defense offered at the
heari ng, t hat Appellant did not "enploy" anyone on this voyage. It
Is said that the owner "enpl oyed" the crew and Appellant nerely
sailed with the crew he was given. "To enploy" is not an exact
synonym of "to engage". No matter who "engaged" a person or
persons to performthe duties of "mate" on this vessel, Appellant
as master, "enployed" the services of these people.

Appel l ant has referred to two court decisions which, he says,
are applicable to his case, are controlling, and require reversal

of the Exam ner. These decisions are Fredenburg v. Witney, DC
Wash. (1917), 240 Fed. 819, and Bul ger v. Benson, CA 9 (1920),

262 Fed. 929. | have consistently held in the past (See e.qg.
Appeal Decision 891) that the amendnent to R S. 4450, in 1936,
requiring referral of evidence of crimnal liability to the United

States Attorney for prosecution, rendered these decisions, as they
are argued in these appeals, inapplicable to these renedi al
proceedings. Wthout altering this position in the slightest |
think it may not be amss to | ook closely at these cases, because
| perceive that they are susceptible of m sconstruction by
Appel l ants who can be msled by the apparent sinplicity of digest
statenents and annot ati ons.

Fredenburg v. Wihitney is a decision sonewhat difficult to
deci pher.

The only contention of the plaintiff of concern here is thus
phrased by the court:

“...and it is further contended that the |license
coul d not be suspended, as the charge nade agai nst the
petitioner did not provide for suspension of |icense as
a penalty for violation." (p. 832).
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The only charge agai nst Fredenburg had been that he had
violated Article 25 of the Inland Rules (now 33 U S.C. 210).

The defendants argued that they had authority to suspend the
| i cense under R S. 4439 (46 U. S.C. 214), and R S. 4450 (46
U. S. C. 239).

The court declared that the authorizing statute was "clearly
penal ", and concl uded that both the statute and the inplenenting
regul ations called for notice and opportunity for hearing. "If it
was sought to suspend the |icense of the petitioner, he should have
been notified of the charge made and afforded an opportunity to
defend." (p. 8324). The decision was reached: "The |icense was
suspended arbitrarily, w thout notice..."

This result is perplexing. The avernents of the petitioner

had set out vertati mthe changes nade by the | ocal inspectors
against him beginning with the words "You, as a |icensed officer

of steam vessels are hereby charged wth violation of Article 25,
rule I X, page 10, of The Pilot Rules...,"” and ending, "You are
directed to appear at this office on Tuesday, August 17. 1916, at

10 a.m, to nmake answer to said charge. You nay be represented by
counsel if you so desire."”

(I amfrankly unable to understand the reference to "Rule | X".

Page 10 of the Inland Rules panphlet in effect at the tinme does
contain Article 25, which was then, as it is now, the "Narrow
Channel Rule". "Rule IX', on page 9 of the panphlet was then, as
it is now, part of Article 18.)

It was averred further that on 1 Septenber 1916, the | ocal
| nspectors rendered deci sion agai nst Fredenburg, that they ordered
a suspension of his license, and that the order was appealed to
Supervi sing I nspector Bulger who affirnmed it.

In the face of this, a serious problemarises. Wth a
recitation of the notice stating the change, giving the place and
date of hearing and advising of the right to counsel, how could the
court say that there was no notice or opportunity to be heard?

The answer, | think, can be found only in the | anguage of the
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court, quoted above, that "the charge...did not provide for
suspension of license." (Enphasis supplied).

The issue was raised by petitioner that Article 25 had no
provi sion for suspension of a license. The defendants contended
that a violation of a pilot rule cane within the scope of R S. 4450

as "m sconduct"” or "negligence". This issue was not resolved by
t he judge who, as we have seen, decided solely on the grounds of
| ack of notice. It seens then that the technical detail that the

charge did not nmention the possibility of suspension of |icense
constituted a failure of notice.

The statenent that R S. 4450 is penal is, as we shall see,
irrelevant. But what it led the judge to was nerely the concl usion
that notice and opportunity to be heard nust be accorded before a
suspension may be ordered. This is the only true "hol ding" of the
decision, and it is good |law today. R S. 4450, the regul ati ons at
46 CFR 137, and the Adm nistrative Procedure Act (5 U S. C. 1001,

et seq.) all require notice and opportunity for hearing.

In Benson v. Bulger, D.C. WD. Wash. (1918), 251 Fed. 757,
the i nspectors had charged Benson with "inattention to your duties
and violation of section 4442, R S. U S.,...disregarding the

provisions of Article 16 of the Pilot Rules...” As in Fredenburg's
case Benson was told when and where to appear, and was advi sed of
his right to counsel.

A suspension of |icense was ordered. Benson refused to
surrender his license as ordered, but appealed to Supervising
| nspector Bulger. Bulger refused to entertain the appeal because
the Iicense was not surrendered. The license expired and the
| nspectors refused to extend or renew it.

Benson argued that the only thing he had been charged with was
a violation of Article 16 and that the only penalty which could be
| nposed was the nonetary penalty for violation of the Rules of the
Road, suspension of his |icense being beyond the power of the
boar d.

The charge in this case was, admttedly, inartfully worded.
No one can violate R S. 4442 (now U.S. C. 214), since all it does is
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state the conditions under which a pilot's Iicense may be issued
and suspended or revoked. The court noted the contents of R S
4442, of R S. 4450, and of the penalty clause for the Inland Rules.
The judge referred to his |anguage in the Fredenburg case about

the "penal"” nature of the law. He then pointed out that R S. 4442
spoke of "inattention to the duties of his station", while the
charge served used the expression "inattention to your duty".

He sai d:

“"Whet her the conpl ai nant coul d be proceeded agai nst
under Section 4442, supra, and pilot rule 16, for the
same act, by specific charges under the section and the
rule, is not before the court." (p. 759).

This statenent is significant, because, it nust be renenbered,
this very issue had been raised in the Fredenburg case and had not
been deci ded.

The judge concluded only that the inspectors had "exceeded the
power conferred by |law' and had acted without jurisdiction. There
Is no clear statenent of the reasoning |eading to this concl usion.

The Court of Appeals, in Bulger v. Benson held that:

"The question whether or not the statute or rule is
strictly penal is not of controlling inportance, further than
to say that it is penal in its nature, and should receive a
strict construction.”

The statenent that the statute is penal is dictum since the
guestion was not controlling.

The hol ding of the Court of Appeals is that since the only
violation is one of Article 16, and since no suspension of |icense
was provided for violation of that article, but only a nonetary
penal ty, no suspension action was authori zed.

It seemobvious in this case that the decision of the Court of
Appeal s appears to turn on the answer to this question - "My an
act which is violative of one of the Rules of the Road, for which
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a nonetary penalty is provided, be the basis, when properly pleaded
under statute and rule, for both action to suspend a |icense under
R S. 4450 and for inposition of the nonetary penalty, when the
statute viol ated nakes no reference to suspension of a |icense?"
The hol ding of the Court of Appeals, equally obviously, appears to
be, "No".

It 1s again recalled that while this question in Fredenburg

v. Wiitney, the district judge refrained fromanswering. It is
again, nore forcefully, recalled that the sane district judge

declared that in the case of Benson v. Bulger this issue was
not before him

It appears inconprehensible that a Court of Appeals, while
vi gorously supporting the district judge's decision and action,
woul d actual ly support his action on grounds which the district
j udge has specifically declared not to be in issue at the
trial.

Judgenents of Courts of Appeals are not to be disregarded in
any kind of case, very especially in matters maritine where they
are nost likely to go unreviewed by the Suprene Court. Yet here |
have no hesitance in construing this Court of Appeal s decision,
never followed by any other court in this or any other form of
adm ni strative action, so as to prevent a dead hand of forty six
years' decease fromthrottling the |ife of a |ong recogni zed,
permtted, and authorized adm nistrative procedure.

In such construction | could assert very sinply that the Court
of Appeals in 1920 was wong in stating that when a statute
provi des a nonetary penalty for its breach, and does not nention
suspension of a license as a result, no action to suspend the
| i cense may be taken. This construction m ght appear presunptuous,
al though it is defensible.

Better here, however, it may be to say that the Court of
Appeal s decision should be limted to the matters actually
presented on appeal fromthe district court. There is a well
settled rule that the Suprene Court wll not review issued not

deci ded below. Walters v. Gty of St. Louis, Mssouri (1954),
347 U.S. 231, 233. The rule is also applied to Court of Appeals
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action, which will not be taken unless the trial judge has had

opportunity to rule. Barnard v. Wabash R Co., CA 8 (1954), 208
F. 2nd 489, 494.

The rule is not absolute, but may be by-passed when nmani f est

I njustice may be perpetuated. Hornel v. Helvering (1941), 312
U S. 552, 557.

There is no hint in Bulger v. Benson that any energency
nmeasures were being taken to rectify the trial judge's error or
om ssion. There is no evidence that the Court of Appeals was
consciously noving to other grounds for its decision. There is
evi dence, on the other hand, that the Court of Appeals nerely
believed that it was supporting and giving effect to a ruling of
the trial judge who, singly, heard all the cases in the United
States reported on this particul ar i1ssue.

To construe the decision thus is tolimt it, as the trial
judge did, to the question of failure of nice pleading.

This question | wll returnto in a nonent. Here | nust

i nterject that Bul ger v. Benson, as argued by Appellant, gives
hi m no sol ace.

| f Bulger v. Benson neant what is superficially says, and
no action to suspend a license could be taken when the only fault
all eged was a violation of a statute for which a nonetary penalty
was provided, w thout nention of suspension of a |license, Appellant
gains nothing. Appellant's case is otherwi se. Appellant was
charged with violation of R S. 4438a. This statute has a nonetary
penalty attached, since it is part of Title 52, Revised Statutes
(RS. 4500; 46 U.S.C. 498), but at the sane tine, R S. 4450, as
anmended, al so provides for suspension of a |license, specifically,
for a violation of any provision of Title 52, Revised Statutes, or
t he regul ati ons pronul gat ed pursuant thereto.

Even if Bulger v. Benson neant what it appears to say,
Appellant's violation of R S. 4438a is still anenable to action
under R S. 4450 because it is an act in violation of a provision of
Title 52, Revised Statutes, for which specific provision is made in
R S. 4450.

file://l/hgsms-lawdb/users/K nowl edgeM anagement...%20R%201479%20-%201679/1574%20-%20STEPKINS.htm (13 of 20) [02/10/2011 10:56:13 AM]



Appea No. 1574 - John A. Stepkinsv. US - 20 July, 1966.

Now, to go back to Bulger v. Benson, | nmay say this, that
in taking all of these related cases in their entirety |I find that
all of themultimately turned on nicety of pleading. Here, | limt

t he expression of Bulger v. Benson to the bounds set by
Benson v. Bulger and read the latter along with Frendenburg
v. Wi tney.

When t hese deci sions speak of the "penal” nature of R S. 4450
they are irrelevant, on the express terns of Bul ger v. Benson.

When t hese deci sions speak of the necessity for notice and
opportunity for hearing, they are the | aw.

When these cases speak in terns of the niceties of common | aw
pl eadi ng they are obsol ete.

Proceedi ngs under R S. 4450 are clearly recogni zed by Congress
and the courts as admnistrative and governed by the Adm nistrative
Procedure Act.

In 1947 and 1948, an effort was nade to obtain legislation to
exenpt these proceedings fromcertain requirenents of the Act. The
effort failed. This clearly denponstrates that Congress saw t he
proceedings as within the Act. (Hearings...80th Cong..... on H R
2966 [and] S 1077).

The courts have consistently treated the proceedi ngs as
adm ni strative since the passage of the Act. In re Merchant
Mari ners Docunments, D.C. S.D. Cal. (1949), 91 F. Supp. 426;
Wrd v. United States, D.C. S.D. Ala. (1963) 223 F. Supp. 614,
O Kon v. Roland, D.C. S.C NY (1965) 247 F. Supp. 743.

The Suprenme Court has recognized R S. 4450 proceedi ngs as

agency - admnistrative Hannah v. Larche (1959), 363 U S. 420,
485.

Ni ceties of pleading have been elimnated as a requirenent in

adm ni strative Aeronautics Board, CA D.C. (1950), 183 F. 2nd
839.
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Under the | aw today, the hol dings of Bulger v. Benson and
Its conpanions on the matter of pleadings have no vitality.

| V
On point raised by Appellant may be quickly dealt wth.

since there were many references to the regulation at 46 CFR
157.30-10 (c), Appellant urges that the charges actually allege a
violation of that regulation, but that regulation is not nentioned
in the specification. This he contends is error, because 46 CFR
137.05-20 (b) states that when a violation of a statute or a
regul ation is charged, the specification nust refer to the
particul ar statute or regulation invol ved.

The fact is that no one can violate 46 CFR 157.30-10 (c),
because, as pointed out above, it is not a substantive provision.

The specification correctly alleges that 46 U S. C. 224a was
viol ated and satisfies the requirenents of 46 CFR 137.05-20 (b).

V

A final argunent advanced on the appeal was not raised at the
hearing. It is to the effect that under the terns of a controlling
opi nion which | had given to a Coast Guard District Commander in
1949, proceedings under R S. 4450 could not be instituted in a case
|i ke this. Counsel sets out in his brief that in a comunication
to himin 1953 | had affirnmed the opinion given in 1949.

He quotes fromthe 1949 letter:

"The only enforcenent steps which the Coast Guard can
take with respect to R S. 4438a is to inpose the statutory
penalties..."

This, it is urged, shows that when a statutory penalty is

avai | abl e no action under R S. 4450 may be taken, and is an
endorsenent of the theory of Bul ger v. Benson, supra.
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As poi nted out above, | have never, in these proceedi ngs,
endorsed any theory of that case, but have consistently found it
I nappl i cabl e.

More inportant, the quoted statenent nust be taken in context.
The question submtted to ne at that tine was, in essence, this:

"Does R S. 4438a authorize Oficers-in-Charge, Mrine
| nspection, to set m ni num standards for nmanni ng of
uni nspected vessels subject to the statute and to the
O ficers' conpetency Certificates Convention?"

The answer was then, in 1949, and still necessarily would be,
“"No." The statute does not authorize a predeterm nation of the
of ficers needed on board, but it is the basis for a later finding
t hat under certain conditions the absence of |icensed personnel is
proof that the statute was violated. This is the basis for 46 CFR
157.30-10 (c).

The question in the instant case is not whether manning
requi rements may be inposed, but whether renedial action under R S.
4450 may be taken for violation of a statute which carries with it
a nonetary penalty for its breach. This question was not under
consideration in 1949, and the statenent quoted by Counsel, taken
out of context, is not appropriate in this appeal.

My answer here is inplicit in what has been said above in

di scussi ng Bul ger v. Benson, but the principles nmay be set down
briefly:

(1) If the charge is "Violation of a Statute" or
“"Violation of a Regulation", the statute nust be one in
Title 52, Revised Statutes, or the regulation nust be one
pronul gated pursuant to such a statute, but there is no
requi rement that the party be serving under authority of
his docunent at the tinme of the alleged violation;

If the act all eged happens to be a violation of a
statute not in Title 52, it may be charged as
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“m sconduct", "negligence", or "inattention to duty", as
appropriate, notwi thstanding that there may be a nonetary
penalty provided wthin the statutes itself; and

(3) The election to pursue one renedy provided by statute
does not preclude other authorized action; when Congress
has provided nore than one nethod of dealing with
conduct, whether in separate statutes (as in R S. 4450

and, e.g. the Rules of the Road) or in the sane
statute (as in 46 U S.C. 526a), all nethods may be
utilized.

CONCLUSI ON

| conclude that there was jurisdiction to entertain the
proceedings in this case, that the statutory requirenents of notice
and opportunity for hearing were net, and that the charge was
proved by the requisite quantum and quality of evidence.

Wiile it is not strictly necessary, | conclude that it is
appropriate to nodify the findings of the Exam ner so as to refl ect
precisely what specific act by Appellant was found proved in
viol ation of statute.

ORDER

The ultimate findings of the Exam ner are MODI FI ED to findi ngs
that from 19 January 1966 to 6 March 1966 Appell ant viol ated 46
US C 224a (R S. 4438a) by enploying to performthe duties of
mat e, aboard AMERI CAN BOY, a person or persons not licensed to
perform such duties. The findings of the Exam ner, as nodified,
and his order, in the decision dated 8 April 1966, are AFFI RMVED.

W J. Smith
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C., this 20th day of July 1966.
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