Appea No. 1571 - Frederick Whalon Conkling v. US - 19 July, 1966.

MERCHANT MARI NER S DOCUMENT NO. 323226-D2 AND ALL OTHER SEANMAN S
DOCUMENTS
| ssued to: Frederick Whal on Conkling

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1571
Frederi ck Whal on Conkl i ng

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 26 Novenber 1965, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana, suspended Appellant's
seaman's docunents for 6 nonths outright plus 6 nonths on 12
nont hs' probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as a
boat swai n on board the United States SS GREEN PO NT under authority
of the docunent above described, on or about 23 July 1965,

Appel l ant wongfully nade threats agai nst, and assaul ted and
battered, a fell ow crewrenber, one Carlos V. Contreras.

This hearing was held in joinder with one involving Carlos V.
Contreras, the alleged victimof Appellant's assault and battery.
Contreras was also charged with assault and battery upon Appell ant.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and each
speci fication.
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The I nvestigating O ficer introduced in evidence the testinony
of certain witnesses. Both Appellant and Contreras introduced the
testinony of other w tnesses, and both testified thensel ves.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charge and both specifications had been
proved. The Exam ner then served an order revoking all docunents
| ssued to Appellant for a period of 6 nonths outright plus 6 nonths
on 12 nont hs' probation.

The entire decision order was served on 1 Decenber 1965.
Appeal was tinely filed on 17 Decenber 1965. Appellant was given
until 4 April 1966 to file further brief but did not.

FI NDI NGS OF FACT

For reasons given |later, | nmake no findings of fact in this
case, other than the finding that there is jurisdiction in that
appel  ant was serving under authority of his seaman's docunent
aboard SS GREEN PO NT on 23 July 1965.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Specific matters contended on appeal are discussed in
Opi ni on, bel ow.

OPI NI ON

The case of Appellant was heard in joinder with that of
anot her seaman. Appellant, as noted, was charged with threatening
the safety of the other seaman and with assault and battery upon
hi m

The ot her seaman was charged with assault and battery upon
Appel | ant.

The record of proceedi ngs shows four different areas of
contact between these two persons:
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(1) evidence of statenents by Appellant to others about
his assaultive intentions toward the ot her seaman;

(2) evidence that the other seaman had thrown a bucket
at Appel | ant;

(3) evidence that the other seaman had w t hout excuse
of self-defense assaulted and battered Appell ant,
possi bly using a weapon;

(4) evidence that Appellant had on anot her occasion
struck the other seaman on the head with a wench.

It often happens in these proceedings that a question of fault
ari ses about two persons involved in the sane transaction. This is
not uncommon in cases of negligence in collision, where either or
both of the parties may be to blane. Such cases are usually heard
| ndependently by exam ners and are judged i ndependentl|ly upon
appeal. In these cases the adjudication of fault of one party is
usually a problemconpletely divorced fromthe question of fault of
the other; and the disposition of one has no bearing upon the
di sposition of the other even on appeal.

It al so happens often in these proceedi ngs that the episode
under consideration is an affray in which either party or both nmay
be found to have assaulted and battered the other (if both, then
because the original victimhad used inproper force in self-defense
such as to becone retaliation), or in which willing nutual conbat
may be found.

The case | have before ne nowis of a different character.
Both nen invol ved were charged with assault and battery upon the
ot her, but not upon the sanme occasion.

These were cases that could not have been heard separately,
because the rel evant evidence could easily have been separated and
presented to an examner, as to each person, for all of the four
areas | have nentioned. They were not heard separately, however,
but in joinder, and in reviewing the record on this appeal | cannot
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cl ose ny eyes to any part of the record.

The first significant thing in this record is that the
Exam ner nmade a finding that the other seaman had commtted an
| nexcusabl e assault and battery upon Appellant, and then di sm ssed
t he charges agai nst the other seaman.

The second is that as to the assault and battery found proved
agai nst Appellant, the sole supporting evidence is that of the
ot her seaman, evidence controverted by Appellant. Odinarily, when
an exam ner makes a decision as to credibility of witnesses it
should not be, and it is not, disturbed. But in this case, the
Exam ner's decision shows plainly that he rejected conpletely the
testinmony of the alleged victimhere as to the occasi on when he was
the all eged assail ant.

The testinony of the alleged victimhere is that he did not
see Appellant strike him because his back was turned. The
corroboration for the striking was the wounds on his head. There
were no other eyew tnesses. But this corroboration does not rule
out the contention of Appellant that he, on that occasi on,
struck in self-defense.

| have, then, a situation in which an Exam ner conpletely
rejects the testinony of the other seaman and makes fi ndi ngs

contra his testinony, and of corroboration by other w tnesses
conpl etely accepts it.

This appears to ne a case where the individual belief of the
reviewer may be substituted for that of the trier of facts.

Despite the fact that the Exam ner dism ssed the charges
agai nst the other seaman, the fact is that the decision in
Appellant's case is practically verbatimthe decision in the other
case. It shows that the other seaman shoul d have been found guilty
of assault and battery upon Appellant.

It also shows that with respect to that occasion Appellant's
all eged victimwas |ying. The Exam ner has given ne no reason to
accept this alleged victims testinony in sonme respects and not in
others. On review, | may therefore reject the testinony of the
ot her seaman conpletely. Wen the Exam ner has found that the
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party was lying in one instance and offers no rehabilitating reason
to accept his testinony in another, | amfree to act.

On the conplete and single record here | am convinced that the
ot her seaman conmtted assault and battery despite the dism ssal of
the charge. | could also accept and affirma finding that
Appel l ant had commtted an assault and battery, had charges been
found proved agai nst both parties.

But | amloath to affirma finding agai nst Appellant when it
I s based upon the uncorroborated testinony of another whomthe
Exam ner, by his recitation of facts in this very deci sion,
specifically found to be lying in respect to another episode
bet ween t hese two nen.

CONCLUSI ON

| conclude that the evidence is not of the quality necessary
to sustain a finding that Appellant commtted the offense charged.

ORDER

The order of the Exam ner dated at New Ol eans, La., on 26
Novenber 1965, is VACATED. The findings are SET ASIDE and the
charges are DI SM SSED.

W J. SMTH
Admral, United States Coast Guard
Commandant

Si gned at Washington, D. C., this 19th day of July 1966.

APPEALS

Exam ner's estimate of credibility, review of
findings of Exam ner, inconsistent with order
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ASSAULT (including battery)
testinony of victimuncorroborated

EVI DENCE
credibility rejected by Exam ner, effect

EXAM NERS
evi dence, duty to eval uate
findi ngs, reasons required

FI NDI NGS AS TO CREDI BI LI TY
revi ew of

HEARI NGS

j oi nt hearing
***%x* END OF DECI SI ON NO. 1571 ***x*
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