Appeal No. 1570 - LEONARD SINDA v. US - 19 July, 1966.

I N THE MATTERS OF LI CENSE NO. 266812
| ssued to: Harry H CANNELL

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1570

LI CENSE NO. 266812
| ssued to: Harry H CANNELL
and

LI CENSE NO. 253155
| ssued to: Leonard S| NDA

These appeal s have been taken in accordance with Title 46
United States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By orders dated 27 May 1965, an Exam ner of the United States
Coast CGuard at Phil adel phia, Pennsylvani a, suspended Appel | ant
Cannell's license for two nonths on six nonths' probation, and
entered an adnonition agai nst Appel |l ant Sinda upon finding them
guilty of negligence and inattention to duty respectively. The
specifications found proved agai nst Appellant Cannell all ege that
whil e serving as pilot on board the United States SS TEXACO
W SCONSI N under authority of the |license above descri bed, on or
about 7 August 1964, Appellant negligently failed to sound a danger
signal when his first two blast signal was not responded to by the
approaching SS STEEL MAKER, thereby contributing to a collision
with that vessel, and maneuvered the vessel for a port to port
passing in a situation which dictated a starboard to starboard
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passi ng.

The specification found proved agai nst Appell ant Sinda alleged
that while serving as Master of TEXACO W SCONSI N under authority of
his license he permtted the vessel to be navigated in a negligent
manner by the pilot, thereby contributing to the collision.

At the hearing, Appellants were represented by professional
counsel. Appellants entered pleas of not guilty to the charges and
each specification.

A record of testinony taken during an investigation into the
collision was introduced into evidence by stipulation.

I n defense, both Appellants testified and introduced
statenents of additional w tnesses.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charges and all specifications had been
proved. The Exam ner then entered orders as indicated above.

The conpl ete deci sions were served on 9 June 1965. Appeals
were tinmely filed on 7 August 1965 and were perfected on 24
Novenber 1965.

FI NDI NGS OF FACT

On 7 August 1965, Appellants were serving as pilot and naster,
respectively, aboard the United States SS TEXACO W SCONSI N and
acting under authority of their |icenses.

On 7 August 1965, TEXACO W SCONSI N was noored port side to at
her berth at a Texaco installation across the Delaware River from
Phi | adel phia. The vessel's heading was 276°t, paralleling the West
Hor seshoe Range. The face of the berth is about 400 feet fromthe
sout herly edge of the marked channel, which is 800 feet w de at
t hat point.

TEXACO W SCONSIN is 632 feet |ong and has a beam of 94 feet.
STEEL MAKER, a cargo vessel of 468.5 feet in length, with a
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beam of 69.6 feet, was i1 nbound on the Del aware Ri ver bound for
Phi | adel phi a.

At the material tinme, visibility was good, the w nd was
negligible, and there was a fl ood current of about two knots.

The significant tinmes (Zones + 4) and actions follow in
chronol ogi cal order:

c 1035 TEXACO W SCONSI N begins to unnoor, taking in all |ines
except a quarter spring, and heaving around on the
st arboard anchor.

1043.5 TEXACO W SCONSI N goes sl ow ahead.

1045 TEXACO W SCONSIN s engine is stopped and the last line is
taken in. Engine is put at half ahead.

1046 STEEL MAKER, rounding into West Horseshoe Range sees
TEXACO W SCONSI N at her berth. TEXACO W SCONSIN i s goi ng
sl ow ahead on the anchor.

1047 TEXACO W SCONSI N si ghts STEEL MAKER about a mle and a
hal f di stant.

1048 TEXACO W SCONSI N goes half ahead.
(About this tinme, STEEL MAKER sees TEXACO W SCONSI N at "a
slight angle" to her berth).

1048. 5 TEXACO W SCONSI N goes sl ow ahead

1049 TEXACO W SCONSI N's anchor is awei gh.
STEEL MAKER is proceeding on a course conformng to the
channel, sonmewhat to the right of the centerline of the
channel. TEXACO W SCONSI N sounds a two bl ast signal.

1050 Havi ng received no reply to the two blast signal, TEXACO
W SCONSI N sounds one bl ast.

1050. 5 TEXACO W SCONSI N goes ahead full on right rudder and,
hearing no reply to the one blast signal, repeats the
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singl e bl ast.

1051 STEEL MAKER sees TEXACO W SCONSIN |l ess than half a mle
away, and sounds two blasts for starboard to starboard.
TEXACO W SCONSI N i mredi atel y sounds a danger signal.
STEEL MAKER cones hard left. TEXACO W SCONSI N drops both
anchors and backs full.

1053 Collision, at or near the northerly edge of the channel,
TEXACO W SCONSI N's bow striking the starboard side of
STEEL MAKER

There is evidence that no one aboard STEEL MAKER heard any
whi stl e signal from TEXACO W SCONSI N unti|l the danger signal.
There is evidence also that an early effort by TEXACO W SCONSI N to
communi cate with STEEL MAKER by voice radi o was unsuccessful,
possi bly because the radio of STEEL MAKER s state pilot was on a
radi ator within the wheel house.

BASES OF APPEAL

It is contended that the gross fault of STEEL MAKER i s com ng
|l eft in what was obviously a port to port situation was the sole
cause of the collision, and that the failure of TEXACO W SCONSIN to
sound a danger signal after the two blast signal was not a fault
because STEEL MAKER woul d not have heard it anyway.

APPEARANCE: Krusen Evans and Byrne, of Phil adel phia,
Pennsyl vani a, by Janes F. Young, Esquire

OPI NI ON

The findings of the Examner in this case |eave sonething to
be desired. |In the first place, the only formal "Findings" are of
the ultimate facts, couched generally in the |anguage of the
specifications. To discover what happened, one nust go to the
Exam ner's Opinion, the fourth paragraph of which begins "The
followng are the facts. "
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The "facts of the case" belong in the "Findings." One of the
functions of the "Opinion" is to explain how possibly conflicting
testinony was resolved in arriving at the findi ngs nade.

No finding was nade as to the headings of the two vessels at
t he nonent of inpact, and no finding was nmade as to the position of
TEXACO W SCONSIN at the time of STEEL MAKER s two bl ast signal.

A finding was nmade that STEEL MAKER had cone |left about forty
degrees before inpact. This would give it a heading of about 050°t
at the tinme. This appears to be alnost precisely verified by the
course recorder trace. The evidence of TEXACO W SCONSI N s course
recorder woul d appear to give a heading of about 315°t at i npact.

On the question of TEXACO W SCONSIN s position in the channel
at 1051 hinges a judgenent as to the propriety of STEEL MAKER s
proposal and acti on.

| f the assunption is made that STEEL MAKER s two bl ast signal
was appropriate, TEXACO W SCONSI N nust have been seen in an aspect
which called for a starboard to starboard passing. The master of
STEEL MAKER testified that 1051 he saw TEXACO W SCONSI N on his
starboard hand just entering the channel. The pilot aboard STEEL
MAKER testified that, a few seconds before he blew two blasts, he
saw "just a little water between the tanker and the docks."

| f credence is given to this assunption and to these
statenents in evidence, one would have to concl ude that TEXACO
W SCONSIN, with engi ne backing full and both anchors down managed
to cone about thirty to thirty five degrees right and cross the
channel to the collision point in tw mnutes. This | find it
difficult to accept.

11
Appel | ants have referred ne to a decision of the Canadi an
Court of Exchequer, Hensefjell v. Guard Mavoline, 1958 AMC

2529, dealing with a fact situation simlar to the instant case.
There, GUARD MAVOLI NE unnoored fromthe north side of the river,
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I ntending to go east. HEMSEFJELL, inbound, was proceedi ng west.
Wth GUARD MAVOLI NE angling across the channel ahead of her,
HEMSEFJELL cane hard left into collision at or beyond the south
edge of the channel. HEMSEFJELL was held solely at fault.

The principal apparent difference between the cases is that
HEMSEFJELL adm tted seeing only the red running |ight of GUARD
MAVCLI NE, while STEEL MAKER s wi tnesses testified, as nentioned
above, to a clear starboard to starboard passing situation.

However, as indicated in ny opinion in Part Il, | am convinced
that this is not the aspect of TEXACO W SCONSI N t hat was seen from
STEEL MAKER. By 1051 TEXACO W SCONSI N had been swi nging right from
about 275°t to about 295°t for about five mnutes. Even if she
were just about to enter the channel, the probability is that her
aspect would show her port side only. If it is true, as | am
convinced it is, that she had in fact proceeded well into the
channel any ot her aspect woul d be inpossible.

Y

The effect of the left turn of STEEL MAKER nmust be consi dered
I n determ ni ng whet her negligence within the neaning of R S. 4450
can be ascribed to Appellant Cannell in his maneuvers

subsequent to sounding his first one blast signal.

A rough conputation, insofar as can be nmade on the materi al
avai |l abl e shows that, with the vessels on the headings |I believe
nost probable at the tinme of collision, if the point of inpact was
at the northern edge of the channel. TEXACO W SCONSIN s stern was
al nost to the centerline of the channel. |If the point of inpact
was a hundred feet south of that edge, there was al nost three
hundred feet of water between her stern and the south edge of the
channel. Wen it is recalled that TEXACO W SCONSI N had been
backing with anchors down for two mnutes,it seens obvious that her
stern woul d have noved farther so nmuch earlier, wthout backing and
t he use of anchors, that an easy port to port passing would have
been acconplished had STEEL MAKER nerely held on.

In other words, | believe that at the nonent Appellants
elected to go for a port to port passing, absent other
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consi derations, the situation was such that it was reasonabl e and
prudent to believe that if STEEL MAKER did not change course or
speed, a safe crossing to the far side of the channel could be
acconpl i shed.

On this record, the proximte cause of collision seens to have
been the left turn of STEEL MAKER, and without it no collision
woul d have occurred.

V

It nmust be asked now whether it was a fault for TEXACO
W SCONSI N not to have sounded a danger signal when no reply was
heard to the two blast proposal. FRule Ill, 33 U S C 203, is clear
that when there is doubt as to the course or intention of another
vessel a danger signal nust be sounded.

In The Victory and The Plynothian, 168 U. S. 410, the
"Statenment of the Case" contains this, "The Plynothian thereupon
bl ew a passing signal of one whistle . . . and a mnute |ater
repeated it without hearing any reply fromthe Victory. The
vessels were over a mle apart at this tine wwth a bend of the
channel between them™" (at 414). In the "Opinion of the Court" (at
421), we read:

“"We ought to add that, in the case before us, even if the
steaners had been so far on the starboard side of each
other as to justify the pilots in considering that they
were not neeting 'head and head,' or nearly so, there was
no pretense of an agreenent to go starboard to starboard

under Inspectors' Rule |I; nor was this a case for the
application of Rule Il1l." (enphasis supplied).

Later (at 427), the Court said:

“"The Pl ynothian was entitled to rely on her repeated
single blast to correct the error of the Victory .

The Felix Taussig, CA 9 (1935), 5 F. 2nd 612, relied upon

file://l/hgsms-lawdb/users/K nowl edgeM anagement...%20-%201679/1570%20-%20CANNEL L %20& %20SINDA .htm (7 of 14) [02/10/2011 10:55:41 AM]



Appeal No. 1570 - LEONARD SINDA v. US - 19 July, 1966.

this case and The Three Brothers, CA 2 (1909), 170 Fed. 48, to
hol d that when a proposal is unanswered, as a precautionary act the
vessel "ought to have repeated" the signal.

I n General Seafoods Corporation v. J. S. Packard D. Co.,
CA 1 (1941), 120 F. 2nd 117, is found this | anguage.

"The evidence is clear that the Trimdid not conply with
this rule. [Rule IllI] . . . The trial judge found, on

di sputed testinony, that the Trimsignalled for a port to
port passing but got no reply, and the captain of the
Trimtestified that after giving that signal he was still
at a loss to know what the Exeter intended to do .

and in spite of the statutory rule requiring the

| mredi ate bl owi ng of the danger signal, the Trim.
bl ew no such signal until the Exeter was only 200 feet

away . :
VWiile it is not specifically stated here that it was the fact al one
that no reply was received which brought Rule Ill into operation

(there was evidence of erratic operation of the other vessel, as
well), at least it is not suggested that the proposal should have
been repeat ed.

I n Socony Vacuum Transportati on Conpany v. Gypsum Packet

Co., CA 2 (1946), 153 F.2nd 773, after noting that it was

doubtful that the court should consider an assignnent of error that
a repetition of an unanswered proposal was a violation of Rule IIlI,
(since the matter was not raised at trial) Judge L. Hand stated:

“Neverthel ess we shall assune for argunent that, because
of the 'Gypsum Prince's' not replying to the first

signal, Ingramfailed to understand her intention;

i ndeed, it nust be owned that it is extrenely difficult
to explain his second bl ast on any other assunption. |If
so, he should not have repeated it, but should have bl own
four or nore short blasts the danger signal." (at 777).

In The Electric No. 21, D.C. E D. Pa. (1947), 73 F. Supp.
781, citing no authority, held that an unanswered signal nust be
repeated until some signal comes fromthe other vessel. (This
deci si on, however, seens poorly reasoned. The question of Rule Il
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was not raised, and the court's apparent requirenent was that

each vessel continue to blowits proposal--with each hearing no
answer--until an answer should be heard. But this could be the

route to collision. Sonetinme, certainly, a danger signal nust
be initiated.)

In James McW I lians Blue Line v. Tow ng Line, CA 2 (1948),

168 F.2nd 720, the dictumof the Socony Vacuum case is
pronoted to a holding by the Second Circuit:

"As we said in Socony-Vacuum Transportation Co., V.

Gypsum Packet Co., to repeat an invitation for a
passing on a crossing inevitably presupposes that the
inviting vessel is '"in doubt' as to the "intention' of
the other. . ." (per L. Hand, J.)

It is noted that the court took express notice of the Ninth
Circuit's The Felix Taussig and rejected it. The court said:

“I't relied on The Victory (which incidentally concerned a
collision before the Inland Rul es had been passed) and our deci sion

in The Three Brothers [170 F. 48]; but in both cases the
repeat ed bl asts were bend signals, not passing signals at all."

It is difficult to see why this opinion characterized the

signals in The Victory as "bend" signals. The Suprene Court
referred to them as "passing signals" and the "Statenent of Facts”
in the report shows that while there was a bend between the vessels
they were in sight of each other across the bend for a distance of
nore than a mle. It is possible that a clue to the court's

opi nion that The Victory was not controlling lies in the

el liptical statenent that the "Victory" collision had occurred
"before the Inland Rul es” had been passed. The rules were not yet
statutory, but there was an Inspectors' Rule IlIl. This rule

contai ned a phrase, "Wether fromsignals being given or answered
erroneously,” which did not survive enactnent into statute. It nay
be that the Suprenme Court was considered by the Second Circuit to
have read the old Rule Il as prescribing different conditions from
t he wordi ng of the statute.
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In any event, the doctrine calling for an i nmedi ate danger
signal when a proposal is unanswered is followed. Tank Barge
Hygrade v. the Gatco New Jersey, CA 3 (1957), 250 F. 2nd 485;
Mstich v. MV Letha C Edwards, D.C.E.D. La (1963), 219 F.

Supp. 22; Esso Standard G| Conpany v. Q1| Screw Tug Ml uco I,
CA 4 (1964), 332 F. 2nd 211.

| do not construe Patrick v. The Florence, D.C E. D. Pa.
(1958), 167 F. Supp. 906, reversed on damages only in Chester
Bl ast Furnace, Inc. v. The Florence, CA 3 (1959), 270 F. 2nd 846,

nor A.H Bull Steanship Conpany v. The Exanthia, CA 2 (1956),
234 F. 2nd 650, as being in derogation of this rule.

On the totality of these cases, the | aw today forbids
repetition of a proposal when the first signal is not answered.

These cases have all dealt wth repeating signals. If it is

a fault to repeat a signal, it would appear a fortiori to be a
fault to change a signal w thout having interposed a danger signal.
I n Det Forenede Danpschifs Sel sakab, A/S v. The Excali bur,

D.CED NY. N1952), 112 F. Supp. 205, there was a proposal for a
starboard to starboard passing. Wen no reply was heard a port to
port signal was blown. The District Court found fault with this
and suggested that the initial proposal "could" have been repeated.
The Court of Appeals (sane nane, CA 2 (1953), 216 F. 2nd 84) said:

“. . . the signals fromthe Col unbia were not heard.
Accordingly, in conpliance with Article 18, Rule II1l, 33
U S. C A 203, the Excalibur should have i medi ately
sounded the danger signal of not |ess than four short and
rapid blasts; but she did not. This was a serious

del i nquency. "

This decision is specifically controlling in the instant case.

Appel | ant Cannel | 's explanation of the situation in this case
fully confirnms the applicability of Rule Ill. He said:

| didn't receive any answer to ny two blasts, so,
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It appeared that the pilot either didn't hear ny
t wo- bl ast signal, or did not wish to pass starboard to
starboard."” (R-77)

The next question then is whether this fault, as alleged in
the first specification in Appellant Cannell's case, contributed to
t he col li sion.

There is no need to speculate that a four blast signal at 1050

m ght have been heard by STEEL MAKER. The facts found proved
are that STEEL MAKER did not hear the two blasts, and did not hear

the two one blasts. Since STEEL MAKER heard nothing and still cane
| eft full into a collision which would not have occurred had it
proceeded w t hout change, the record, | believe, establishes that

the failure of TEXACO WSCONSIN did not in fact contribute to the
collision.

This of course does not exonerate Appellants fromthe fault of
failure to sound the signal. The failure is a violation of the
Rul es of the Road whether a collision occurs or not.

CONCLUSI ON

On the facts found above, and subject to the remarks in the
Opinion herein, I conclude that there is insufficient evidence to
establish that there was a situation dictating a starboard to
starboard passi ng when TEXACO W SCONSI N naneuvered first for a port
to port passing wwth STEEL MAKER. Consequently, | concl ude that
t he second specification of negligence | odged agai nst Appel | ant
Cannel | shoul d be di sm ssed.

| conclude, in the sane fashion, that while there was fault in
the failure of TEXACO W SCONSI N to sound a danger signal when its
first proposal to STEEL MAKER went unanswered, the record fails to
establish anything contributory to the collision in this failure.
It follows that the findings as to "contribution” in the first
specification affecting Appellant Cannell, and in the single
specification affecting Appell ant Sinda, nust be set aside.

Because of this, it is appropriate that the order affecting
Appel l ant Cannell be nodified. No nodification is appropriate for
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Appel | ant Si nda because the Exam ner has already given a m ni num
order, and fault is still found.

ORDER

The findings of the Exam ner as to the second specification in
the case of Appellant Cannell are SET ASI DE, and that specification
i s DI SM SSED.

The findings of the Examner as to the first specification in
t he case of Appellant Cannell and as to the single specification in
t he case of Appellant Sinda, are MODI FIED, so as to delete
therefromthe phrases alleging that the faults contributed to a
collision with STEEL MAKER. As MODI FI ED, the findings are
AFFI RVED.

The order of the Exam ner as to Appellant Cannell is M Fl ED,
such that Appellant Cannell is ADMONI SHED as a natter of record.

The orders of the Exam ner entered at Phil adel phia, Pa., on 27
May 1965 as MODIFIED in the case of Appellant Cannell, are
AFFI RMVED.

W J. SMTH
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C, this 19th day of July 1966.
| NDEX ( CANNELL & SI NDA)

Col I'i si on
danger, signal, failure to sound

Cour se recorder
use of in evidence

Danger signal
need for when passing signal unanswered
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Deci si ons of Exam ners
findings of fact, not to be in Opinion
Opi ni on, function of

Evi dence
course recorders, use of

Exam ners
failure to nmake specific findings
findings, not to be in Opinion
Opi ni on, function of

Fi ndi ngs of Fact failure to nmake
not to be in Opinion

Inattention to Duty
negligence, simlarity to

Mari ne Casualty or acci dent
absence of, rules of the road violation

Meeting situation
danger signal, when required

Navi gati on, rul es of
danger signal, when passing signal unanswered
violation of, not contributory to collision

"Rule II1"
application when signal unanswered

Si gnal s
repetition prohibited unanswered, duty to sound
danger si gnal

Violation of rule
casualty not required
***x*  END OF DECI SION NO. 1570 ****=*
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