Appeal No. 1569 - Albert B. BUNN v. US - 12 July, 1966.

IN THE MATTER OF MERCHANT MARI NER' S DOCUVMENT AND ALL OTHER SEANMAN S
DOCUMENTS
| ssued to: Albert B. BUNN Z-740859

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1569
Al bert B. BUNN

Pursuant to the order of the court, U S D strict Court for
the Southern District of New York, 20 August 1968, the Order in the
captioned case is RESCINDED. The finding and order of the

Exam ner, dated at New York, N. Y., on 9 Decenber 1965, are
VACATED, and the charges are DI SM SSED.

P. E. TRI MBLE

Vice Admral, U S. Coast Guard
Act i ng Commandant
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IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z- 740859 AND ALL OTHER
SEANMAN DOCUMENTS
| ssued to: Albert B. Bunn

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1569

ALBERT B. BUNN

Thi s appeal has been taken in accordance wth Tile 46 United
States Code 239(g) and Title 46 Code 46 of Federal Regul ations
137. 30- 1.

By order dated 9 Decenber 1965, an Exam ner of the United
States Coast Guard at New York, N. Y. revoked Appellant's seaman's
docunent upon finding himaguilty of m sconduct. The specification
found proved alleges that while serving as a steward utility on
board the United States SS SAN ANGELO VI CTORY under authority of
t he docunent above descri bed, on or about 23 February 1965,
Appel l ant wongfully had in his possession, at his apartnent at 501
W 141 St., New York, N Y., a narcotic called "Cannabis", an
I ngredi ent of mari huana or hashi sh.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of one witness, a New York City detective, and docunentary evi dence
to prove Appellant's enpl oynment aboard SAN ANGELO VI CTORY.
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I n defense, Appellant offered in evidence of one other
W tness, and testified in his own half.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charge and specification had been
proved. The exam ner then entered an order revoking all docunents
| ssued to Appell ant.

The entire decision order was served on 10 Decenber 1965.
Appeal was tinely filed on 7 January 1966.

FI NDI NGS OF FACT

On 23 February 1965, Appellant was enpl oyed aboard SS ANGELO
VI CTORY under authority of his U S. Merchant Mariner's Docunent.
At about 2130 on that date he arrived, fromthe ship, at his
apartnment at 501 141 Street, New York, New York. He was foll owed
into his apartnment by three New York Gty detectives who found a
quantity of cannabis and a pi pe the bow of which, on
| aboratory exam nation, proved to contain the sane substance.

Appel | ant was arrested and held, but later released. He was
not convicted in a New York court of any violation of New York |aw.

BASES APPEAL

The bases of appeal here are not offered as propositions of
| aw and cannot be resolved to such propositions. They are
di scussed fully under "Opinion" herein after.

APPEARANCE: APPELLANT, pro se.
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OPI NI ON

A question raised by this appeal is whether evidence seized by
a New York City police officer without warrant or probable cause is
adm ssible in this proceeding. The evidence in the record is
I nsuf ficient upon which to nake a final determ nation as to whether
t he search and sei zure were lawful, the Exam ner apparently
pretermtting that question as irrel evant.

Wth the Exam ner's action | agree. The Suprene Court of the
United States in 1914 adopted, as a rule of evidence for federal
courts, the principle that evidence obtained in violation of the
Fourth Amendnent by Federal O ficers should not be admtted in

Federal crimnal proceedings. Weks v. United States, 232 U S.
383 (1914).

In 1961, it extended the rule to the use of such evidence in
States courts. Mapp v. Ohio, 367 U S. 643 (1961).

It i1s nost recent pronouncenent on the subject, the Court has
found illegally seized evidence inadm ssible in a State proceedi ng
to enforce the forfeiture of an autonobile which had been used to
transport contraband, the contraband being the subject of the

i1l egal seizure. One 1958 Plynouth Sedan v. Commonweal t h of
Pennsyl vania, 380 U S. 693 (1965).

The rationale of this decision is that the forfeiture
proceeding is quash crimnal, and therefore the exclusionary rule
for crimnal proceedings is appropriate. This is not the situation
t hat we have here.

In One Plynmouth it was found that the purpose of the
forfeiture of the autonobile was purely penal -- it was to punish
t he of fending car owner even nore than he could be punished by the
pertinent substantive crimnal provisions of Pennsylvania |aw. The
I nstant proceedi ng under R S. 4450 is not penal at all. It is
remedial. |Its purpose is, in this case, for continued safety at
sea for others, to separate fromthe United States Merchant Mari ne,
by revocation of his credentials, a person who has denonstrated a
danger ous tendency to handl e narcoti cs.
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The purpose of the instant proceeding is not to punish
Appellant -- that is the function of appropriate State or Federal
penal laws -- but to insure, should the association with narcotics
be properly established, that Appellant will not endanger the
safety of lives at sea. This overriding concept of safety at sea
renders inapplicable to this proceedi ng any exclusionary rul e of
evi dence not specifically made applicable to a renedi al proceeding
by conpetent authority.

For purposes of this appeal | wll assune, w thout deciding
(for the factual reasons given above), that the seizure of
narcotics was unlawful in this case. The evidence of such seizure
by the New York Gty Police is not inadmssible in this renedial,
adm ni strative proceedi ng.

Thi s question having been decided, the only question renaining
Is that of the credibility of wtnesses.

Appel l ant's principal contention is that he had no know edge
of the presence of narcotics in his apartnent, and it is urged upon
me that the narcotics were therefore not in his "know ng"
possessi on.

Appel lant's theory is that a woman identified only as "Marie"
I ntroduced the narcotics into the prem ses without his know edge.

The first reference to Marie in the record of hearing appears
in the testinony of a Ms. Alice Shell, a wtness for Appellant,
who lived on a lower floor of the sane building as he. She
testified that two days after Appellant was arrested Appellant's
sister cane fromlLong Island to visit. The sister cane down to
Ms. Shell's apartnent and asked her to cone up with her to
Appel lant's apartnent. (It does not appear whether the sister knew
that Appellant was in jail at the tine. In Ms. Shell's words, "

when we got up there we found a little young | ady that was
sitting in his apartnent, and she was having a party. There was
weed snoking. They had sonething on the table, green stuff on the
table that they were using. The house was full of nen. Anyway
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this |l ady, every tine when he was away she was having the sane."
Further testinmony from Ms. Shell shows that she already knew this
girl as "Marie" and that the parties went on all the tine when
Appel | ant was away. Once the woman in the apartnent bel ow

Appel lant's had threatened to call police because, " They were
comng in and out, fromdowntown, uptown." But Ms. Shell had
never wi shed to tell Appellant about these things (R 17).

Ms. Shell knew Marie as a woman who |lived there at the tine
of the hearing.

Appel l ant then testified that at the tinme of his arrest he was
guestioned by police about the woman Marie. He declared that after
he had been rel eased from custody he found that Marie had not been
guestioned or arrested. " | asked her if anyone questioned her.
She said no." (R23).

Marie he then identified as "a girl that was staying wwth ne."
Asked, "She was living with you?" he replied, "She was living with

me." Asked, "Does she still live wwth you?" he replied, "No. W
broke up quite a few nonths ago.”" O his wfe Appellant decl ared
that the witness, Ms. Shell, had net her, and "She net a coupl e of

girls | stayed wth." (Al at R 23).

O Marie's habits, Appellant testified, while noting that he
and Marie had shared the apartnent on the five nights imedi ately
preceding his arrest, "She never snoke this around ne. She never
said anything about it. The thing was never discussed. | never
knew anyt hi ng about it. She never approached ne. She knew I
didn't indulge in this sort of thing." (R-25)

On the strength of this (as well as certain other evidence
concerning a pipe, which has been commented on in the appellate
proceedi ngs and which wll be discussed afterward) the Exam ner
chose to reject Appellant's assertion of |ack of know edge of the
presence of narcotics in his apartnent.

The Examner is the primary judge of credibility, and his
actions should not be disturbed without good reason. On the record
of hearing alone | find no reason to disagree with the Examner's
rejection of the "Marie" theory as excul pating Appellant. Wthout
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bel aboring details, it is inherently incredible that Appellant's
apartnment had been used every tinme he was away, as testified to by
Ms. Shell, for narcotics parties, and that the narcotics on the
date in question had been in his apartnent, w thout his know edge.

If the Examner's rejection of this testinony needed ny
support, which it does not, that support can be found in
Appel lant's statenents filed on appeal.

He has argued that for al nost two nonths before his arrest,
when he was not working at sea, he had been away from his apart nent
tending to his ill sister on Long Island and presunably had |eft
t he apartnent open to Marie for her m schi evous purposes. This
sister was presunabl e the sane one who providentially turned up at
the apartnent two days after his arrest to find Marie in a carouse
of drinks and narcotics. But this stay on Long Island does not
account for the five days just before the arrest when Appellant and
Mari e shared the apartnent after he had returned to the ship.

Further, in the appellate docunents, the status of Marie has
apparently changed. Appellant states,”. . . one very inportant
thing | would like to nake clear is that this [ady was no
‘in[ti]mate,lady friend of mne | don't know yet whether she be man
or woman as far a sex is concerned. . ." It is also said in these
docunents that the apartnent was "occupied by a young | ady who was
staying here nore or less to | ook after ny hone since | was away SO
of t en. !

Far from persuading ne to interfere with the Exam ner's
function to evaluate credibility, this appellate effort is sinply
confirmation that the Exam ner was resoundingly correct in his
ori gi nal eval uation.

Finally the question of the pipe nust be nentioned. It has
been urged upon ne in the appell ate proceedi ngs that the question
of the length of the stemof this pipe, seized from Appellant on
his arrest, has a decisive bearing upon the ultinmate acceptance or
rejection of the testinony of a witness agai nst Appellant, the
detective who arrested him and that of Appellant hinmself. The
di screpancy in testinony is urged as seenmng to "beer out the
credibility of the person charge as against that of the detective.
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The detective testified on his first appearance on the record
that the pipe seized by himfrom Appellant's table had an unusually
| ong stem about 18 to 200 inches long. Appellant then testified
that the pipe seized fromhimwas an ordinary pipe with a stem of
about seven inches. He also testified that the pipe bel onged to
hi s nephew who trying to get into a "rock and rock™ conbination all
of whose nenbers had pi pes. The nephew, he said sinply left the
pi pe behind in the apartnent. Wen and why the pipe was | eft was
not made cl ear.

When the pi pe was produce before the Exam ner for physical
| nspection he stated that the |l ength of the stem of the pipe was
approximately twelve inches. Under any conditions | cannot see
that a show ng of such a discrepancy in testinony as to the |length
of a pipe stem resolved by the Exam ner to be just about at the
m dpoi nt of the estimates, could be controlling as to all testinony
of one w tness against that of Appellant.

What the |line of argunent urged upon ne does is nore than
this. 1t would require overlooking of the fact that a perfectly
ordi nary pi pe which Appellant's nephew, who had it because he as
trying to join a rock and roll conbination all of whose nenbers had
pi pes, and who had left it in Appellant's apartnent for reasons not
menti oned, was found to have narcotics in the bow .

To believe that Appellant had no know edge of the existence of
what was found in his apartnent would not only require belief in
the "Marie" story offered but also that his nephew (unidentified
ot herwi se) used narcotics and accidentally left his snoking
equi pnment in Appellant's apartnent.

This belief the Exam ner could not extend to Appellant's
evi dence upon hearing the case. There is no reason denonstrated
why ny credulity should so far exceed the Examner's as to |ead ne
to overrule himin a field that is peculiarly his.

CONCLUSI ON

The charge and specification found proved by the Exam ner were
properly so found.
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ORDER

The order of the Exam ner dated at New York, New York on .
Decenber 1965 i s AFFI RVED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 12th day of July 1966.
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**xxx  END OF DECI SION NO. 1569 ****=*
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