Appea No. 1568 - Richard Gallegosv. US - 7 July, 1966.

I N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-659500- D4 AND
ALL OTHER SEAMAN DOCUVMENTS
| ssued to: Richard Gall egos

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1568
Ri chard Gal | egos

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 22 Septenber 1965 an Exam ner of the United
St ates Coast CGuard at Houston, Texas suspended Appellant's seanman
docunents for 12 nonths outright upon finding himguilty of
m sconduct. The specifications found proved allege that while
serving as Able Seaman on board the United States SS DEL VALLE
under authority of the docunent above descri bed, during the period
from1 July 1965 to 9 Septenber 1965, Appellant wongfully absented
himself fromhis duties on or about 21 July 1965 and on or about 11
August 1965, while the vessel was in a foreign port; that on or
about 22 july 1965 while the vessel was in a foreign port Appell ant
wrongfully failed to performhis duties by reason of intoxication;
that on or about 8 august 1965, while the vessel was underway in a
foreign harbor, Appellant wongfully failed to performduty as a
wat chst ander on wheel and | ookout watches.

At the hearing, Appellant did not appear and was not
represented by counsel. A plea of not guilty to the charge and
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each specification was entered.

The I nvestigating Oficer introduced in evidence certified
copies of log entries as to each of fense charged.

No evidence was offered on behalf of the Appellant.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and three
specifications had been proved. He made no finding concerning the
fourth specification. The Exam ner then entered an order
suspendi ng all docunents issued to the Appellant for a period of 12
nont hs outright, which order included a suspension of six nonths
previ ously suspended on 18 nont hs' probation.

The entire decision was served on 9 March 1966. Appeal was
tinmely filed on 14 March 1966.

FI NDI NGS OF FACT

During the period from1 July 1965 to 9 Septenber 1965,
Appel | ant was serving as an Abl e Seaman on board the United States
SS DEL VALLE, and acting under the authority of his docunent.
While the vessel was in a foreign port, the Appellant absented
himself fromhis duties and the vessel on 21 July 1965 and on 11
August 1965. Wiile the vessel was in a foreign port on 22 July
1965, the Appellant wongfully failed to performhis duties by
reason of being under the influence of intoxicants. On 8 August
1965 while the vessel was in a foreign harbor, the Appell ant
wongfully failed to performhis duties as a watch stander on wheel
and | ookout watches.

BASES OF APPEAL

The Appel l ant contends that he was absent fromthe ship
because he was ill and unable to performhis duties due to
headaches and nerves, rather than to intoxication, and that he had
| eft the ship to obtain nedical assistance. He further alleges
that the order is too severe for the offenses alleged.
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OPI NI ON

The Exam ner accepted the log entries of 21 july 1965, 22 July
1965, 8 August 1965 and 11 August 1965 as nade in accordance wth
t he provisions of the applicable statute and as establishing a
prinma facie case as concerns the three specifications found proved.
The Appellant's contention that his absence was for the purpose of
obt ai ni ng nedi cal treatnment does not go to the gist of the offense,

which is that the absence is an unauthorized absence, since the
Appel | ant does not allege that he nmade any attenpt to obtain
perm ssion to | eave the ship on either of the dates in question.

The order is not considered too severe for the serious
of fenses found proved, particularly in view of the fact that it
I ncl udes a previous suspensi on whi ch was suspended on probati on.
Under these circunstances it is considered unnecessary to return
the record for a finding as to whether or not the fourth
specification was, or was not, proved.

ORDER
Specification 4 is dism ssed.

The order of the Exam ner dated at Houston, Texas on 22
Sept enber 1965, is AFFI RVED.

W J. Smith
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C, this 7th day of July 1966.
| NDEX
EXAM NER

Failure to make finding

REMAND
Appr opri at eness of
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*xx**x  END OF DECI SI ON NO. 1568 ****=*
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