Appeal No. 1567 - Juan C. CASTRO v. US - 1 July, 1966.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-770107-D1 AND
ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Juan C. CASTRO

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1567
Juan C. CASTRO

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 31 January 1966, an Exam ner of the United
States Coast CGuard at New York, New York, suspended Appellant's
seaman docunents for six nonths on twelve nonths' probation upon
finding himguilty of m sconduct. The specification found proved
all eges that while serving as a deck nmi ntenance nman on board the
United States SS SANTA LU SA under authority of the docunent above
descri bed, on or about 22 Septenber 1965, Appellant wongfully had
I ntoxicating |iquor (nine bottles) in his possession at sea.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of three wtnesses and i ntroduced si x docunents.

I n defense, Appellant offered in evidence the testinony of two
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Wi t nesses (one of thema w tness presented by the Investigating
O ficer but recalled), and five docunents.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concluded that the charge and specification had been
proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of six nonths on twelve
nont hs' probati on.

The entire decision was served on 2 February 1966. Notice of
appeal was tinely filed on 14 February 1966. Counsel requested
until 2 May to file further brief, but none has been received.

FI NDI NGS OF FACT

On 22 Septenber 1965, Appellant was serving as deck
mai nt enance man on board the United States SS SANTA LU SA and
acting under authority of his docunent while the ship was at sea.

On the date in question, about two days before expected
arrival at New York, a purser who had the duty to review
declarations for Custons entry, noted Appell ant had decl ared
ei ghteen bottles of spirits. (Qbserving that Appellant had only
three bottles of spirits in bond, the purser called this
di screpancy to the attention of higher authority, because on board
SANTA LUl SA crewnenbers were permtted to have what was then the
| egal quantity for inportation without the tax of one gallon of
spirits, which had to be carried in bond.

The chief mate went to Appellant's roomand was i nmedi ately,
on request, shown eleven fifths of rum N ne of these were
confiscated. Two, Appellant was permtted to enter into bond
because the quantity he had there already | acked two fifths of the
then legal limt for inportation wthout tax.

Appel | ant had actual |y purchased nore rumthan was found in
his room Sonme he had drunk; some he had given away to ot her
cr ewnenbers.
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BASES OF APPEAL

The notice of appeal in this case sets out five grounds, as
fol | ows:

1) the specification fails to state m sconduct

2) t he charges seek to enforce regul ations of a
steanshi p conpany rather than a Federal rule or
regul ation;

3) t he enforcenent of the conpany regul ati ons was
di scrim natory;

4) there is no jurisdiction in the Coast Guard to
enforce private regul ati ons;

5) t he order was too severe.

There are here actually only three grounds. those nunbered 2,
3, and 4, can be reduced to one point, that the proceedi ngs here
nerely enforce conpany regul ati ons and not Federal rules.
Therefore, in the Opinion herein, three points will be discussed,
whet her the specification alleges m sconduct, whether the
proceedi ngs nerely enforce conpany regul ati ons and not Federal
rul es, and whether the order is too severe.

APPEARANCE: Lester E. Fetell, Esquire,
Bronx, New Yor k

OPI NI ON

whet her the allegation of the specification alleges m sconduct
under R S. 4450 is a well settled question. A statenent of
wr ongf ul possession of intoxicants aboard a vessel such as SANTA
LU SA is enough to permt proceedi ngs under R S. 4450. Appeal
Deci sions 1107, 1164, 1198, 1282.
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Appel l ant' s second point is that the proceedi ngs herein nerely
serve to enforce a private conpany's order and hence are outside
the jurisdiction of R S. 4450.

This point |acks efficacy for several reasons.

A private steanship conpany's policy for nmaintenance of order
and good safety conditions aboard a vessel, governing the conduct
of the crew, is precisely the kind of rule that does establish
standards for the invocation of the "m sconduct” provision of R S
4450.

A conpany policy as to conduct of the crew, relative to
matters of safety aboard the ship, is a good normfor judging
m sconduct. A conpany policy with regard to whether a crewrenber
could act in certain ways or wear certain clothing while ashore,
absent sone ot her considerations, could have no connection wth
saf ety aboard the ship. Policy as to possession of intoxicants on
board the vessel just as obviously does have to do with the
ultimate, in these proceedi ngs, question of safety.

(It cannot be overl ooked here that Appellant accounted for the
di screpancy between the bottles of spirits he had declared and the
bottles that were tallied on the search and bonded |ist was
expl ained away by his testinony that he had a few drinks, to ease
the pain in his foot, but that he had given the rest of the m ssing
bottles to other crewrenbers. Appellant was charged with being
| nt oxi cated on board; this point was made nmany tines at the
hearing. But however innocently he may account for the
di sappearance of his bottles, it remins that the admtted manner
of disposition, indiscrimnately to other nmenbers of the crewin a
short space of tine, invited just that danger to safety that the
conpany order was designed to prevent-access of the crewto hard
| i quor at sea.)

To pursue this question further, it can be said that a
“conpany policy" designed to achieve safety at sea can, when so
treated by the nmaster of the vessel, becone a |awful order of the
mast er .
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Evi dence was introduced in this case of a pattern of placenent
of orders as to the handling of liquor by the crew. The Exam ner
found this sufficient. Appellant had served many years aboard
SANTA LU SA. Constructively he nust be charged with know edge of
t he rules.

But all of the foregoing, on the conpany rules and the
master's orders, is really superseded by this, that Appell ant
entered a witten agreenent that he would not introduce "grog"
aboard the vessel, and woul d have none aboard. Gog is commonly
defined as any intoxicating |iquor. Appeal Decisions 1126, 1164.
In violation of this agreenent, Appellant did have liquor in his
possession. This is msconduct under R S. 4450. |In the charging
of m sconduct in this case there is not nere enforcenent of a
conpany policy. There is finding that a seaman has breached his
shi ppi ng agreenent, required by Federal Law.

Whet her the suspension ordered by the Exam ner is too severe
Is the last question. Several things nust be noted here.

The first is that Appellant had no prior record. The second
Is that it was Appellant's own declaration that led to his

apprehension in possession of illicit liquor. The third is that
Appel l ant' s seaman's papers were not suspended at all, except on
pr obat i on.

Since the entire suspension was placed on a reasonabl e period

of probation, | cannot say that the order of the Examner is too
severe. It is appropriate under the provisions of 46 CFR
137. 20- 165.

ORDER

The order of the Exam ner dated at New York, New York, on 31
January 1966, is AFFI RVED.

W J. Smth
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Admral, United States Coast Guard
Conmandant

signed at Washington, D. C, this 1lst day of July 1966.
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