Appeal No. 1565 - Kosta Jeremic v. US - 23 June, 1966.

IN THE MATTER OF LI CENSE NO. 208605
| ssued to: Kosta Jeremc

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1565
Kosta Jerem c

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code 46 of Federal Regul ations
137. 30- 1.

By order dated 8 Novenber 1965, an Exam ner of the United
States Coast CGuard at New Ol eans, La., suspended Appellant's
seaman's docunents for three nonths outright finding himaguilty of
negl i gence. The specifications found proved allege that while
serving as master on board the United States SS MANHATTAN under
authority of the license above described, on or about 16, 18, and
19 April 1964, Appellant allowed his vessel to be navigated wth
draft "exceeding the maxi num safe | oading draft indicated by the
| atest verbal and charted notices of the U S. Arny Corps of
Engi neers," thereby contributing to groundi ng of the vessel.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence charts and
ot her docunents, and the testinony of five w tnesses.
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I n defense, Appellant offered in evidence his own testinony
and traces of dept surveys furnished himby the Corps of Engi neers.

About one nonth after the end of the hearing, the Exam ner
rendered a witten decision in which he concluded that the charge
and three specifications had been proved. The Exam ner then served
a witten order on appellant suspending all docunents issued to him
for a period of three nonths.

The entire decision was served on 13 Novenber 1965. Appeal
was tinely filed on 19 Novenber 1965. Appellant perfected his
appeal on 6 April 1966.

FI NDI NGS OF FACT

On all dates in question in the charges, Appellant was serving
as master on board the United States SS MANHATTAN and acti ng under
authority of his license. SS MANHATTAN is a vessel of 899 feet in
| engt h, having a beam of 132 feet.

It can devel op 43,000 horsepower on two shafts, with twin
SCrews.

At Baton Rouge, La., the vessel was |oaded with grain from4
to 13 April 1964, so that the draft was 44 feet. On the latter
date, the vessel departed Baton Rouge and punped ball ast so that on
passing New Ol eans draft was about 42 feet but not nore than 42
feet nine inches.

Appr oachi ng Head of Passes on 14 April, under the direction of
a pilot, the vessel grounded at 1511 on a nud |lunp. Wen the
vessel was freed, with the help of tugs, it noved down river and
grounded again on a nud lunp prior to 2015, 14 April 1964.

Under the direction of a Bar Pilot the vessel proceeded into
Sout hwest Pass, out bound. At 0713, 15 April 1964 the vessel
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grounded on a nmud lunp in Pass off Burrwood. The vessel was freed
and tue the River. It was turned around near Pilottown and again
grounded on a nmud lunp at 1102, 15 April 1964.

On Captain MLean, a port official of the owners of MANHATTAN
flew fromNew York to New Ol eans and boarded MANHATTAN. After
arrangenents were made with U S. Arny Engi neers, CAPT MLean and
a Bar Pilot made a trip through the Pass on Corps of Engi neers boat
whi ch took sounding on the norning of 16 April 1964. At 1230, 16
April 1964, MANHATTAN was refloated. At 1240 a Bar Pil ot boarded.
At tug, HUMRICK comrenced to assist. At 1438, as efforts were
being nmade to turn the vessel into Sout hwest Pass it grounded.
Just before 1640 it was freed and proceeded down river. Shortly
thereafter, the tug HUMRICK |isted sharply so as to take water on
her mai n deck. MANHATTAN maneuvered sharply to avoi d capsi zi ng
HUVRI CK and, as a result, grounded at Head of Passes at 1640, 16
April 1964.

Again on 18 April 1964 the Corps of Engineers sent a boat
t hrough the Pass to take sounding. The information acquired was
given to the Bar Pilot and to the vessel.

MANHATTAN was freed at 1135, 18 April 1964, but at 1135, while
headi ng down river toward the Pass, it grounded again. At 1208 the
vessel was freed, went up river and turn around. At 1423,
proceedi ng down river the vessel grounded again. At 2130, 18 Apri
1964, the vessel was again freed and anchored off Pil ottown.

On 19 April 1964 the Corps of Engineers sent a boat to take
sounding in the Pass. At 1505, 19 April 1964, MANHATTAN was agai n
attenpting to nove down river when it grounded. It was freed at
2400, 19 April 1964, and anchored off Pilottown.

It remai ned aground until 28 April 1964.

To summari ze the findings above, the grounding are |listed and
i dentified by nunber:

Dat e Ti me
(1) 14 April 1964 1511

(2) 14 April 1964 c. 2015
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(3) 15 April 1964 0743
(4) 15 April 1964 1102
(5) 16 April 1964 1438
(6) 16 April 1964 1640
(7) 18 April 1964 1135
(8) 18 April 1964 1423
(9) 19 April 1964 1505
(10) 19 April 1964 2400

Further findings of fact are inpossible, and, in view of the
action to be taken, are not attenpted.

BASES OF APPEAL

Because of nmy ultinmate agreenent with the grounds of appeal
submtted, there is no need to set themout here. Sone are
di scussed in the opinion.

APPEARANCE: Rault, Carroll, Yancey&Farrell, of New Ol eans, La.

by Edward S. Bagl ey, Esquire.

OPI NI ON
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The findings of fact set out herein have been pared to a
m nimum The nost inportant factor in ny decision in this case is
this: nost of the evidence offered and accepted toward that

Appel | ant acted contra the "latest verbal and charted notices
of the U S. Arny Corps of Engineers" had to do with conditions in
Sout hwest Pass.

One such piece of evidence was to the effect that a port
of ficial for MANHATTAN had been advised by a civil engineer of the
Corps that it was recomended that no vessel draw ng nore than
"project depth" attenpt to navigate the Pass. This nay be a
useful, homly, as a rem nder to check actual depths as affected by
stage of the river and even of tide, but, even if communicated to
the master as it was not shown to be, it is of no probative val ue
in this case where the facts show a stage of river such as to
exceed project depts.

Anot her was the advice of a pilot enployed by the Engineers
that forty two feet draft should not be exceeded in the Pass.
(There is conflicting evidence in the record as to whether the
vessel drew 41' 9" or 42' 9", but this need not be resolved.) This
advi ce was shown to have been given to the sane port official, but
was not proved to have been conmmuni cated to the naster.

Then, a pair of fathoneter traces of Sout hwest Pass,
especially obtained for imedi ate use by a Corps of Engi neers boat
and given to the ship, were introduced. The Exam ner nmde no
attenpt to interpret these, except to comment that they showed the
depths to be about the sane as they were on the earlier date when
MANHATTAN grounded in the Pass. Since no findings had been nade as
to depth on that date, this is of very little help.

The significant thing about all this is that of all the
groundi ng whi ch occurred, only one occurred in Southwest Pass and
on the one the Exam ner found that Appellant was not negligent.
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The only evidence in this record which could be held to
constitute notice to Appellant as to depths in the areas where the
ship grounded,in the cases in which Appellant was found negli gent,
I s an Engi neers' chart (Exhibit "B") for Head of Passes. The
charted depths, especially when connected to date for stage of
river, indicate anple water for the vessel in those areas.

There is comment in the record that these groundi ng were
"spectacular” and constitute a "record of consecutive grounding."
Such conmments, even if true, are no substitute for proof of
negl i gence.

What we have here is undoubtedly a series of m sadventures,
but all the circunstances nust be consi dered.

| may assune that Appellant acted wth the consent of his
owner, since the port official previously nentioned was on the
scene after the first day's m shaps. Assistance of the Corps of
Engi neers was sought and cooperation was received.

Four different qualified Bar Pilots attenpted to take the
vessel out, and there is not a shred of evidence that any one of
t hem consi dered the effort unduly hazardous. It seens to ne a
val id conclusion that no such pilot would knowi ngly jeopardize his
reputation anong nmasters and his fellow pilots, and of |osing the
confidence that others nust necessarily have in him by undertaking
an unreasonabl e ri sk.

V.

The prem se of the Investigating Oficer appears to have been
t hat groundi ng sets up a presunption of negligence. This nay be
correct in such cases as when a vessel, apparently inexplicably,
encounters a charted hazard. This not such a case, and the
negl i gence nust be affirmatively proved. | find that it was not.

CONCLUSI ON
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| Conclude that there is insufficient proof by substanti al
evi dence that Appellant was negligent in this case.

ORDER

The order of the Exam ner dated at New Ol eans, La., on 8
Novenber 1965, is VACATED. The charges are DI SM SSED.

W J. SMTH
Admral, United States Coast Guard
Conmmandant

Si gned at Washington, D. C., this 23rd day of June 1966.
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*xx**x  END OF DECI SI ON NO. 1565 ****=*
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