Appea No. 1564 - Lawrence J. Kearney v. US - 23 June, 1966.

I N THE MATTER OF MERCHANT MARI NER'S DOCUMENT NO. Z-446083-D1 AND
ALL OTHER SEAMAN DOCUMENTS
| ssued to: Lawrence J. Kearney

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1564
Lawr ence J. Kear ney

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 13 October 1965, an Exam ner of the United
States Coast Guard at San Francisco, California suspended
Appel | ant' s seaman docunents for 3 nonths outright upon finding him
guilty of m sconduct. The specifications found proved all ege that
while serving as a third refrigeration engi neer on board the United
States SS PRESI DENT MADI SON under authority, of the docunent above
descri bed, Appellant, during a voyage from 14 April 1965 to 13
August 1965, on 28 May 1965 wongfully threatened the chi ef
engi neer wwth bodily harm that Appellant on 25 June 1965
wrongfully failed to performhis assigned duties during part of his
wat ch; that Appellant on 11 July 1965 operated a distillery for
al coholic beverages in the reefer machi ne shop on board said
vessel ; that on 12 August 1965 Appellant wongfully assaulted the
chief officer; and that on 13 August 1965 Appell ant wongfully
assaulted the chief refrigeration engi neer.

At the hearing, Appellant was represented by professional
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counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence the testinony
of Marvin L. Zettel, Chief Engineer, Peashing F. Wng, Chief Mate,
Jeff W Barrett, Inspector of Custons, certified copies of pages
fromthe Oficial Log Book and the sworn statenment of Kam Yi m Law,
Chi ef Refrigerator Engineer.

I n defense, Appellant offered in evidence the testinony of
Pasqual e Carbone, ordinary seaman, who stated that he had seen the
Appel | ant and the chief refrigeration engineer fighting, but he did
not see the fight begin.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and five
speci fications had been proved. The Exam ner then served a witten
order on Appellant suspending all docunents, issued to Appell ant,
for a period of 3 nonths outright.

The entire decision was served on 13 October 1965. Notice of
intention to appeal was tinely filed on 1 Novenber 1965.

FI NDI NGS OF FACT

During the period from14 April 1965 to 13 August 1965,
Appel | ant was serving as a third refrigerator engi neer on board the
United States SS PRESI DENT MADI SON and acting under authority of
his docunent. On 28 May 1965, while the vessel was at sea,
Appel | ant wongfully threatened the chief engineer wth bodily harm
by stating "I wll fix you when we get back and I wll take you out
on the dock." On 25 June 1965 while the vessel was at sea,

Appel lant failed to performhis assigned duties in that he returned
to his roomand remai ned there during a portion of his watch. On
11 July 1965 while the vessel was at sea, the Appellant and anot her
seaman were found by the naster and the chief mate and the chi ef
engi neer to be straining liquid into a container, and when the
officers were admtted to the room they observed a strong odor of
mash wor ki ng and found sone of the fernented material containing
raisins. On 12 August 1965, while the vessel was in the port of

Al aneda, while the chief mate was working with Custons officers in
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t he sal oon, the Appellant appeared in the saloon in an intoxicated
condition; the chief mate asked Appellant if he had any busi ness
with Custons, and, if not, to | eave the sal oon. Appellant refused
to | eave and struck the chief mate on his left jaw On 13 August
1965, the Appellant attacked Kam Yin Lau, the chief refrigeration
engi neer.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. In the appeal reference was nade to "a sworn statenent
admtted in evidence over objection. . .", but additional materi al
I n support of his appeal was not submtted.

APPEARANCE: Robert N. Finnie, Esquire of San Franci sco,
California of Counsel

The finding of guilty as to each of the specification is
supported by substantial evidence. |f the statenent of the chief
refrigeration engineer is excluded as inadm ssible, the finding as
to the fifth specification is supported by the log entry of 13
August 1965, which states: "At approx. 0000 hours Law ence J.

Kear ney, attached Kam Yin Lau, Chief Reefer, main deck stbd side by
wat er fountain . "

ORDER
The order of the Exam ner dated at San Francisco, California

on 13 Cctober 1965, is AFFI RVED.

W J. Smith
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D.C., this 23rd day of June 1966.

*xx*x*x  END OF DECI SI ON NO. 1564 ****=*
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