Appea No. 1563 - Luis'R' Rondon v. US - 15 June, 1966.

IN THE MATTER OF MERCHANT MARI NER S DOCUVMENT NO Z-1126218 AND ALL
OTHER SEAMAN DOCUNMENTS
| ssued to: Luis "R' Rondon

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1563
Luis "R' Rondon

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 25 January 1966, an Exam ner of the United
States Coast CGuard at New York, N. Y. revoked Appellant's seaman's
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as a crew nessman on board
the USNS TW NN FALLS under authority of the docunent above
descri bed, on or about 6 March 1965, Appellant assaulted and
battered anot her crew nenber, Asuncion Qui nones, by cutting him
with a knife.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of Qui nones and two ot her w tnesses.

I n defense, Appellant offered in evidence his own testinony
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and that of another w tness.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charge and specification had been
proved. The exam ner then entered an order revoking all docunents
| ssued to Appel |l ant.

The record does not reflect when the decision was served, but
Appel l ant' s docunent was surrendered on 1 February 1966. Appeal
was tinely filed on 23 February 1966.

FI NDI NGS OF FACT

On 6 March 1965, Appellant was serving as a crew nessnan on
board the USNS TWN FALLS and acting under authority of his
docunent while the ship was at St. Johns, Antigua.

Appel | ant and Qui nones returned to the vessel from ashore
shortly after mdnight. They entered the room which they shared
wi t h Eckhouse, another nessman. Eckhouse was in his bunk, asleep.
he had a bl anket hangi ng outside the bunk to shield himfromthe
l'i ght.

Wth the light on, Appellant and Qui nones engaged in a | oud
argunment whi ch woke Eckhouse, who could not understand them because
t hey were speaking in Spanish. Eckhouse heard one of them /| eave
t he room

It was Appellant who left the room HE went to the galley and
obt ai ned a butcher knife. Returning to the room he cut Qui nonew on
t he chest and arns.

When Eckhouse heard Qui nones pleading with Appellant, in
English, not to kill him Eckhouse cane out from behind the bl anket
and ran out of the room |In doing so he saw Appellant with the
knife in his hand, and Qui nones covered wth bl ood.

Shortly thereafter Appellant was questioned by the third mate.
After describing a | oathsone proposal nade to hi mby Qui nones, he
said, "Then he hit ne and knock me down. | ama little man and |
could not fight him ran out of the room went to the galley, and
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got a knife, cone back and cut him"™

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that, with the testinony of Qui nones
stricken fromthe record, the uncontroverted testinony of Appellant
that he acted in self-defense nust be accepted.

APPEARANCE: Bernard Hubscher, Esquire, of New York City, New
Yor k of Counsel

OPI NI ON

This case presents one unusual aspect in that the
| nvestigating Oficer noved to have all the testinony of Quinones
stricken fromthe record (except for the physical denonstration of
his scares). The notion was granted.

Thus, there is not eyewi tness evidence of how t he epi sode
began.

Appel lant's testinony was to the effect that Quinones had a
knife, that he arnmed hinself for self-defense, and that after
| eaving the gall ey he was going down the passageway to seek hel p
when Qui nones pulled himinto the room Then, he says, he struck
i n self defense.

The Exam ner rejected Appellant's narrative as inplausible.

This rejection of Appellant's story does not serve to
establish the truth of a different version not in evidence. Appeal
Deci si on No. 894.

We nust | ook el sewhere in the record to see whether there is
affirmati ve evidence that Appellant was the aggressor, insofar as
t he use of the weapon was concerned, and was not acting in
sel f - def ense.
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The testinmony of Eckhouse, although he refers to Appellant as
“"the man with the knife" and to Quinones as "the nman who was cut,"
Is not of itself determnative of a finding that Qui nones did not
have a knife and was not the aggressor.

The necessary support is found, | think, in the evidence given
by the third mate who took Appellant's statenment imedi ately after
the encounter. No nmention was nmade in it of self-defense. No
reference was nmade to a weapon in the hands of Quinones. The act
descri bed by Appellant was pure retaliation.

CONCLUSI ON

| conclude that the assault and battery alleged were proved
by substantial evidence.

ORDER

The order of the Exam ner dated at New York, N Y. on 25
January 1966, is AFFI RVED.

W J. Smith
Admral, United States Coast Guard
Conmandant

Signed at Washington, D. C., this 15th day of June 1966.
| NDEX
Adm ssi ons

person charged, made by

Assault (including battery)
retaliation

Evi dence
rejection of does not establish opposite
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*x*xxx  END OF DECI SION NO. 1563 *****
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