Appeal No. 1559 - Osvaldo Betancourt v. US - 2 June, 1966.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-752130-D1 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Osval do Bet ancourt

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1559
Osval do Bet ancourt

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 25 October 1965, an Exam ner of the United
States Coast CGuard at New York, New York, suspended Appellant's
seaman docunents for three nonths outright on twel ve nonths'
probation upon finding himguilty of m sconduct. The
speci fications found proved alleges that while serving as a deck
mai nt enance man on board the United States SS AFRI CAN METEOR, under
authority of the docunent above described, on or about 6 July 1965,
Appel l ant wongfully assaulted a fellow crewnenber, Al berto V.
Papa, with a knife--two other specifications of wongful assault
were found not proved.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of Alberto V. Papa, and Peter Estabrooks, the second assi stant
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engi neer.
I n defense, Appellant testified on his own behal f.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and one
specification had been proved. The other two specifications were
found not proved. The Exam ner then entered an order suspendi ng
all docunents, issued to the Appellant, for a period of three
nmont hs outright plus three nonths on twel ve nonths' probation.

The entire decision was served on 27 QOctober 1965. Appeal was
tinmely filed on 8 Novenber 1965.

FI NDI NGS OF FACT

On 5 and 6 July 1965, Appellant was serving as deck
mai nt enance man on board the United States SS AFRI CAN METEOR, and
acting under authority of his docunent while the ship was in the
port of Lourenco Marques, Portuguese East Africa. Wile ashore the
Appel | ant and Al berto Papa, galley utilityman on the sanme ship,
were in a bar where Papa wal ked over to the Appellant's table and
demanded to know why Appel |l ant wanted hi m (Papa) beaten up. Papa
t hem struck Appellant several tines. After each of them had
returned to the ship there was another encounter in a passageway,
at which tine Papa again struck Appellant several tinmes. A short
time after Appellant had returned to his room Papa entered
Appel l ant's room and, while Appellant was reaching toward an air
condi tioner, Papa again struck Appellant. Then, as the Appell ant
was armng hinself wth a knife, which had a bl ade approxi mately
four inches |long, Papa ran out of the roomand up to the boat deck
and to the flying bridge in an effort to escape fromthe Appellant.
Still holding the opened knife, the Appellant wal ked t hrough the
passageways shouting obscenities and demanding to know there the
gal l eyman was, and during this tinme observed by M. Peter
Est abr ooks, the Second Assistant Engineer. The Appellant, while so
arned, exceeded the reasonable force necessary for self defense and
becane the aggressor, an Papa was in fear of bodily harmfromthe

Appel | ant .

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Examiner. It is urged that there is no substantial evidence to
support the findings; that there is insufficient evidentiary
support for the finding that Papa was placed in fear of bodily harm
because of his testinony that he first saw the knife after running
fromthe roomand at a tinme when he was 25 feet down the corridor;
and that there is no evidence to show that while the Appell ant was
i n the passageway he had becone the aggressor and was searching for
Papa, rather than trying to avoid Papa.

APPEARANCE: Rol ni ck, Ezratty & Huttner, of New York, New York,
ny Bernard Rol nick, Esquire

OPI NI ON

The testinony of M. Eastbrooks to the effect that the
Appel | ant was wal ki ng t hrough the passageways arned with a knife
and demandi ng to know t he whereabouts of the galleyman is
uncontroverted, and, together with the testinony of Papa that he
had fled to another portion of the ship to escape the Appellant,
and the testinony of the Appellant that he was so arned,
constitutes substantial evidence as accepted by the Exam ner that
such assault took place. As to the Appellant's second ground of
appeal, the record indicates Papa testified that he saw Appel | ant
reach for sonmething on the air conditioner, but that he ran and did
not see what the weapon was until he had run 25 feet or nore down
t he passageway, and that after seeing the knife he continued to run
away. Such testinony is not inprobable and was accepted by the
Exam ner who had the opportunity of hearing the w tnesses and
judging their credibility. Also the appellant disputes the
Exam ner's finding that he, the Appellant, had becone the aggressor
and was in the passageway searching for the galleyman. Wen a
fight has been stopped, and one of the parties, even the original
victim seeks to resune the fight, he then becones the aggressor.
The Exam ner's finding was based upon substantial evidence
i ncl uding the testinony of M. Estabrooks.

ORDER

The order of the Exam ner dated at New York, New York, on 25
Cct ober 1965, is AFFI RVED.
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WJ. Smth
Admral, U S. Coast @Quard
Conmandant

Si gned at Washington, D.C., this 2nd day of June 1966.
| NDEX
Assaul t

aggr essor
danger ous weapon
excessive force
fear of injury

*xxxx END OF DECI SION NO. 1559 x***=*
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