Appea No. 1555 - Robert Causey Webb v. US - 23 May, 1966.

| N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z- 1087006
AND ALL OTHER SEAMAN DOCUMENTS
| ssued to: Robert Causey Wbb

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1555
Robert Causey Wbb

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 8 October 1965, an Exam ner of the United
States Coast Guard at New York, New York, suspended Appellant's
seaman docunents for 24 nonths' outright upon finding himguilty of
m sconduct. The specification found proved alleged that while
serving as an A.B. on board the United States SS FLYI NG GULL under
authority of the docunent above described, on or about 12 July
1965, Appellant did wongfully assault and batter a fellow
crewnrenber, Andrew Menice, Boatswain, by striking himabout the
right side and inflicting a puncture wound. Another specification
al | egi ng wongful possession of charez (a form of marijuana) was
found not proved.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.
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The I nvestigating Oficer introduced in evidence the testinony
of Boatswai n Andrew Menice and Third Mate Leon Cohen, who was with
M. Menice when the alleged attack occurred.

I n defense, Appellant testified that, using only his fist, he
had struck M. Menice on the jaw, and that the victimhad fallen
agai nst a stanchion of a railing. Appellant offered the theory
that a pointed corner on the stanchion had caused that chest
wound.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and one
speci fication had been proved. The other specification was found
not proved. He then entered an order suspending all docunents,
| ssued to the Appellant, for a period of 24 nonths outright.

The entire decision was served on 8 Cctober 1965. appeal was
tinmely filed on 1 Novenber 1965.

FI NDI NGS OF FACT

On 12 July 1965, Appellant was serving as an A B. on board the
United States SS FLYI NG GULL and acting under authority of his
docunent while the ship was at sea in the port of Hoboken, New
Jersey. On the norning of 12 July 1965, while in an intoxicated
condi tion, the Appellant had cone aboard the SS FLYI NG GULL for his
wages and was called up to the officer's | ounge to discuss sone
overtinme which he had listed on his overtine sheet, but which the
Boat swai n, Andrew Meni ce, disputed. After an argunent, the claim
was di sal |l owed, and the Appellant was paid off. Shortly after that
when the Appell ant saw t he Boatswai ns, he threatened him after
returning to his room the Appellant wal ked down a passage-way in
which M. Menice and the third mate, Leon Cohen, were standing and
tal ki ng together. As the Appellant wal ked past them he struck M.
Meni ce on the right side about the upper ribs. Neither M. Mnice
nor M. Cohen observed any weapon in the Appellant's hand, but they
saw that M. Menice's shirt was torn and that he was bl eeding. On
further examnation it was determned that M. Menice had a
puncture type of wound of the chest, and he was referred for
medi cal treatnment. The Appellant left the ship and the weapon was
never discovered. The entire episode was observed by M. Cohen.
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The Appellant has no prior record and has served on nerchant
ships and in the U S. Navy for 13 years.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the finding as to the use of a
sharp instrunent is contrary to the evidence and that the penalty
I S too heavy.

APPEARANCE: St andard, Wi sberg & Harol ds of New York, New York,
by A J. Ballen, Esquire

OPI NI ON

It is clear that the puncture wound received by M. Menice was
the result of the blow struck by the Appellant, and the only
reasonabl e inference is that the Appellant had conceal ed a weapon
in his right first. |In such a brief encounter it is not surprising
that the other two nen did not observe a weapon, particularly when
there was no reason to suspect that the Appellant would strike the
Boatswain. There is substantial evidence to support the finding as
to the use of a sharp instrunent. The fact that the Appellant had
previously threatened the victimand returned to attack indicates
that this attack was preneditated, and a nore serious offense than
one which al so invol ves a weapon but happens during the heat of an
affray. A preneditated attack with a sharp instrument w thout
provocation ordinarily warrants revocation of a docunent, but in
this case Exam ner cited his reasons for a nore |enient order.

ORDER

The order of the Exam ner dated at New York, New York, on 8
Cct ober 1965, i s AFFI RVED.

E. J. ROLAND
Admral U S. Coast Guard
Conmmandant

Si gned at Washington, D. C, this 23rd day of My 1966.
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