Appeal No. 312 - JOSEPH B. GAIER v. US - 29 April, 1949.

In the Matter of License No. A-16363
| ssued to: JOSEPH B. GAl ER

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

312
JOSEPH B. GAl ER

Thi s appeal cones before ne by virtue of 46 United States Code
239(g) and 46 Code of Federal Regul ations 137.11-1.

On Decenber 22, 1948, a hearing was held before an Exam ner,
United States Coast Guard, New York, New York, on a charge of
m sconduct, supported by three specifications, preferred against
Joseph B. Gaier, Z-15807 (hereinafter referred to as the
appellant), fornerly Chief Mate of the SS SI MEON G REED.

The appel |l ant was represented by counsel and entered a pl ea of
"not guilty" to the charge of m sconduct, as well as to the three
specifications alleging (1) breaking in of the stateroom door of
the 3rd Assistant Engineer; (2) incapacity for proper performance
of duty by reason of intoxication; and, (3) use of abusive and
t hreat eni ng | anguage to the naster.

The I nvestigating Oficer, after summarizing the results of
his investigation, called Axel Thonsen, Mster of the SS SI MEON G
REED on Novenber 25, 1948. Captain Thonsen testified as to the
Appel | ant' s conduct on Novenber 25, 1948, while the vessel was in
port in London, England. Cross-exam nation of Captain Thonsen
brought out that the alleged offenses were not noted in the
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O ficial Log of the vessel.

No other witnesses were called by the Investigating Oficer
and when he rested his case, counsel for appellant noved to strike
speci fications one and two on the ground that there was no
testi nony adduced to support them The notion to strike the first
specification was granted and the Exam ner reserved his decision
until the presentation of the appellant's case-in-chief.

The appel l ant took the stand on his own behal f and
categorically deni ed having any argunent with the Master on
Novenber 25, 1948, or the use of abusive and threatening | anguage
to the Master as alleged in specification three. He admtted on
di rect exam nation that he had drunk several glasses of red w ne
with his neals on the date in question. On cross-exam nation, he
admtted that he had asked the Master on Decenber 2, 1948, if
charges were to be preferred against him He also admtted that a
Coast CGuard officer gave hima sheet of paper containing a charge
of m sconduct but that he had no idea what the charge was all
about .

No other witnesses were called by the appellant. The Exam ner
then granted the notion of the appellant's counsel to strike the
second specification. Counsel for appellant, in sunmation then
submtted a notion to strike the third specification on the ground
that the specification had not been proven by a preponderance of
credi bl e evidence. This notion was denied. Thereafter the
Exam ner found the charge of m sconduct proved and third
specification, supporting the charge proved. He then issued an
order suspending for one nonth License No. A-16363 and all ot her
valid certificates and docunents held by the appellant. This
suspensi on order was not to becone effective provided that no
further charges under R S. 4450, as anended, for acts commtted
within three nonths of Decenber 22, 1948, were proven against the
appel | ant .

Fromthat order, this appeal has been taken and it is
contended t hat:

(a) The evidence was not sufficient to sustain the findings
and order; and,

(b) The burden of proof, resting upon the proponents of the
charge, was not net.
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OPI NI ON

In the instant case, the Exam ner, after hearing the
W t nesses, determning their credibility, and draw ng inferences
fromthe evidence adduced, found that the charge of m sconduct and
the third supporting specification had been proven agai nst the
appellant. Rule 52 of the Federal Rules of C vil Procedure
provi des that "Findings of fact shall not be set aside unless

clearly erroneous ***." | believe for the purposes of the
adm ni strative hearings held under R S. 4450, as anended, the sane
rule should apply. Further, | do not feel that | can set aside a

deci sion of an Exam ner on the ground that such decision was
“clearly erroneous" nerely because | nmay entertain sone doubt as to
t he quantum of evidence. | feel that | ambound to at |east the
duty placed upon appellate courts by a long |line of decisions viz.
that | amrequired to attach to the testinony of witnesses the full
wei ght and quality of credibility which the Exam ner gave it.

Bel m Co. v. Landy, 113 F. 2d 897; Atlas Beverage Co. V.

M nneapolis Brewing Co., 113 F. 2d 672; Wbb v. Frisch, 111

F. 2d 887; National Miutual Casualty Co. v. Ei senhower, 116 F.
2d 891, 895; Canden Wyolen Co. v. Eastern S.S. Lines, 12 F. 2d
917, 919; Flack v. Holtegel, 93 F. 2d 512, 515; Kincaid v.

Mkl es, 144 F. 2d 784, 787; Col unbus Qutdoor Advertising Co. V.
Harris, 127 F. 2d 38, 42; Linbach v. Yellow Cab Co., 45 F. 2d
386, 387; United States v. Ganbl e- Skogno, 91 F. 2d 372, 374;
Continental Petroleum Co. v. United States, 87 F. 2d 91, 95;
Bradley v. Smth, 114 F. 2d 161, 165; Walling v. Rutherford
Food Corp., 156 F. 2d 513.

To warrant a setting aside of the decision of the Exam ner on
the grounds urged in the appeal, | nust find that such decision is
“clearly erroneous” because it is not supported by substanti al

evidence. Inre Chicago & NWR Co., 110 F. 2d 425. The
"substantial evidence" rule is aptly set forth in the cases of

Jenkins & Reynolds Co. v. Alpena Portland Cenent Co., 147 F.
641, 643, and National Labor Relations Board v. Union Pacific
Stages, 99 F. 2d 153, 177.

In Jenkins & Reynolds Co. v. Alpena Portland Cenent Co.,
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supra, the Court stated:
"By " substantial evidence' is not neant that which goes beyond
a mere Scintilla of evidence, since evidence my go beyond
a nere scintilla and yet not be substantial evidence.
Subst anti al evidence nust possess sonething of substance and
rel evant consequence and not consi st of vague, uncertain, or
irrelevant matter, not carrying the quality of proof or having
fitness to induce conviction. Substantial evidence is such
that reasonable nen nay fairly differ as to whether it
establishes plaintiff's case, and, if all reasonable nmen nust
conclude that it does not establish such case, then it is not
substanti al evidence."

In National Labor Relations Board v. Union Pacific Stages,
supra, the Court stated:
""" Substantial evidence' neans nore than a nere scintilla. It
means that the one wei ghing the evidence takes into
consideration all the facts presented to himand all
reasonabl e i nferences, deductions and concl usions to be drawn
therefrom and, considering themin their entirety and
relation to each other, arrives at a fixed conclusion."

| have carefully reviewed the entire record in the case before
me and am of the opinion that the Exam ner's decision was supported
by "substantial evidence" as that term has been defined in the
cases cited above. Hence, having reached this conclusion, it
follows that there is nothing "clearly erroneous” in the trial
below. It is not for nme, as an appellate authority, to retry the

facts. Essenwein v. Commonweal th, 325 U S 279. It is sinply
my duty to review the action of an Exam ner to ascertain the
exi stence of substantial evidence sufficient to support the

finding. Knapp v. U S., 110 F. 2d 420.

CONCLUSI ON AND ORDER

Havi ng found nothing to warrant my intervening in this case,
it 1s ordered and directed that the decision of the Coast Guard
Exam ner dated Decenber 22, 1948, should be, and it i s AFFI RVED.

J. F. FARLEY
Admral, United States Coast Guard
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Commandant
Dat ed at Washington, D.C., this 29th day of April, 1949.

*xx**x  END OF DECI SION NO. 312 **=***
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