Appeal No. 310 - SEVERIANO GARCIA v. US- 1 March, 1949.

In the Matter of Certificate of Service No. E-448659
| ssued to: SEVER ANO GARCI A

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

310
SEVERI ANO GARCI A

This case cones before ne froman order dated 16 Decenber,
1948, by an Examiner of the United States Coast Guard who found
Appel l ant guilty of m sconduct pursuant to the provisions of 46
United States Code 239(g) and 46 Code of Federal Regul ations
137. 11-1.

From an investigation conducted by the Coast CGuard, it
devel oped that Appellant while serving under authority of his
Certificate of Service No. E-448659 had served as utility man on
the Anmerican SS PANAMA which term nated shipping articles on or
about 5 Novenber, 1948, at New York. On 6 Novenber, 1948,
Appel l ant returned to the PANAMA ostensibly to renove his clothing
and was apprehended by an officer of the Custons Service when
| eaving the vessel with a quantity of 370 grains of marijuana on
his person. He was accordingly charged with m sconduct supported
by one specification reciting that on or about 6 Novenber, 1947, he
unlawfully had in his possession certain narcotics, to wit, 370
grains net of marijuana.

At the hearing, Appellant was represented by an interpreter
but otherw se declined | egal representation and announced his
intention to handl e the case w thout assistance. A full
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expl anation was given himof the nature of the proceedings and the
possi bl e consequences but he insisted upon going ahead with the
heari ng al one. Because of Appellant's statenents, the Exam ner
entered a plea of "not guilty" to the charge and specification.

After hearing an explanation offered by Appellant which
adm tted his possession but denied know edge of the character of
the commpdity di scovered on his person, the Exam ner entered an
order revoking Certificate of Service No. E-448659 and all ot her
valid certificates held by the Appellant.

Fromthat order this appeal has been taken, and it is urged:

1. The order of revocation creates an undue hardshi p upon
Appel lant's famly;

2. Appel  ant' s conduct under a probation order of the United
States Court has been satisfactory;

3. Appel | ant has been a seaman for many years and this is

his only nmeans of |ivelihood;

Appel l ant has learned a bitter |esson;

The order should be nodified to permit himto return to
sea.

oA

Based upon a conplete study of the record and consi deration of
t he grounds of appeal, | neke the foll ow ng

FI NDI NGS OF FACT

On 6 Novenber, 1947, Appellant havi ng been previously
di scharged from shipping articles as a utilityman on the Anerican
mer chant vessel PANAMA, then in the port of New York, returned to
t he PANAMA, gai ning access thereto by virtue of a "ship's pass”,
al l egedly for the purpose of renoving clothing which he had Ieft on
board at the tine of his earlier departure. Wile on board for
t hat purpose he found a snmall package suspended by a string under
the lavatory in the washroom custonmarily used by nenbers of the
stewards departnent. Upon opening the package, he found it
contained a dry grass which he could not identify, and because of
his i gnorance, he placed the package in his wai stband to take
ashore where he could ascertain from sone ot her person, the actual
character of the grass. Appellant was |eaving the vessel with the
package on his person when he was intercepted by an officer of the
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Cust ons Servi ce.

A Gand Jury in the United States District Court for the
Southern District of New York subsequently returned a true bil
charging the Appellant with being a transferee required by law to
pay a transfer tax inposed by Section 2590(a) of the Internal
Revenue Code, and with having unlawfully acquired 370 grains of
marijuana w thout having paid the tax thereon. To this indictnent,
Appel | ant entered a plea of "guilty"; was fined $100, but sentence
of i nprisonment was deferred subject to probation.

OPI NI ON

| amnot satisfied with the reasons assigned by Appellant for
hi s conceal nent of a package which evidently was not his own and in
whi ch he shoul d have had no interest.

Upon consi deration of all the points raised by the Appellant,
| find no reason to disturb the order of the Exam ner.

CONCLUSI ONS AND ORDER

The order dated 16 Decenber, 1948, by the Exam ner revoking
Appel lant's Certificate of Service No. E-448659 and all other valid
certificates held by Appellant if AFFI RVED.

J. F. FARLEY
Admral, United States Coast Guard
Commandant

Dat ed at Washington, D.C., this 1st day of March, 1949.

**xx* END OF DECI SION NO. 310 *****
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