Appeal No. 315 - JOHN M. STENNET v. US - 11 April, 1949.

In the Matter of Certificate of Service No. E-403581
| ssued to: JOHN M STENNET

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

315
JOHN M STENNET

Thi s appeal cones before ne by virtue of 46 United States Code
239(g) and 46 Code of Federal Regul ations 137.11-1.

On 29 Decenber, 1948, an Exami ner of the United States Coast
GQuard at San Francisco, California, suspended for a period of two
nonths Certificate of Service No. E-403581 held by John M Stennet
upon finding himguilty of m sconduct while serving as nessnan on
the Anmerican SS CACHE. The four specifications of the charge were:

Specification I: “I'n that you, while serving as nessman on
board a nmerchant vessel of the United
States, the SS CACHE, under authority of
your duly issued Certificate, did, on or
about 16 Novenber, 1948, at Bahrein
| sl and, Persian Gulf, assault the Junior
3rd Assistant Engi neer, one Eddie
McBri de. "

Specification I1I: “I'n that you while serving as above did
on or about 18 Cctober, 1948, use
di srespectful | anguage toward an officer
of the vessel who was at the tine in
charge of the 8-12 p.m watch and was
performng his official duties, the
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vessel being at sea.”

Specification Ill: "In that you while serving as above did
on or about 19 COctober, 1948, whil e at
sea, use disrespectful |anguage towards
t he Junior 3rd Assistant Engi neer, one
Eddi e McBride, while serving him
br eakf ast . "

Specification IV: “I'n that you while serving as above, did,
on or about 16 Novenber, 1948, at Bahrein
| sl and, Persian Gulf, beat a nenber of
the crew, Eddie MBride."

At the hearing, the Appellant was given a full explanation of
the nature of the proceedings and the possi bl e consequences, and he
was represented by counsel of his own selection. He pleaded "not
guilty” to the charge and specifications. Upon conpletion of the
heari ng, the Exam ner, having found Specifications I, Il, and IV
proved, and Specification IIl not proved because Appell ant was
provoked into using disrespectful |anguage on this occasion,
entered the suspension order referred to above.

On this appeal, it is urged that:

1. The United States Coast Guard had no jurisdiction over
t he shoreside police in the country where the incident
occurred and it should have been left in the hands of
| ocal authorities.

2. No witnesses testified that Appellant struck the first
bl ow, while there is testinony the first blow was struck
by the Conpl ai nant.

3. The penalty is unfair because Conpl ai nant holds a |icense
whi |l e Appell ant has nerely a seaman's docunent.

Based upon a careful study and consideration of the Record in
this case, | nmake the foll ow ng

FI NDI NGS OF FACT

At all the tinmes hereinafter nentioned, Appellant was serving
as a nenber of the crewin the capacity of nmessman on board or in
the service of the Anmerican SS CACHE, under authority of
Certificate of Service No. E-403581. Said vessel was then on a
voyage between the United States and foreign ports, and the
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I nci dents occurred beyond the continental limts of the United
States. The Conpl ai nant was al so a nenber of the crew of the
CACHE, serving in the capacity of Junior Third Assistant Engi neer.

Bet ween these two nen on that voyage arose sone personal
feeling which was not inproved on 17 Cctober, 1948, when Appel |l ant
(who was interested in learning the routine duty of a firemn) was
in the fireroomof the vessel. He was first requested, and then
ordered by Conplainant to depart therefromand did so after a
ver bal exchange w th Conplainant. Wen serving Conpl ai nant at
breakfast the foll ow ng norning, Appellant's nmanner of service
aroused Conplainant's ire, who, thereupon, rebuked and adnoni shed
Appel | ant, and received an i mmedi ate obscene reply. The exchanges
on this occasion were verbal only, and al though Conpl ai nant seened
di sposed at the time to carry the nmatter further, he evidently
reconsi dered and abstai ned from acti on.

Not hi ng of outstanding inportance in the relations between
t hese nmen occurred until 16 Novenber, 1948, when the SS CACHE was
secured to a dock at Bahrein Island, Persian Gulf. About noon of
t hat date, Conplainant, carrying a canera, and acconpani ed by
anot her crew nenber (a fireman) went onto the dock for a wal k. As
they were about to return to the vessel, Appellant left the vessel
and al so went onto the dock where he took a position between
Conpl ai nant and the vessel's |adder, announcing his intention to
settle the differences then existing. Conplainant endeavored to
paci fy Appellant w thout success, and the parties approached within
striking distance of each other - the Conplainant urging peace; the
Appel l ant insisting upon a "settlenent"” of their problens.

Bl ows were exchanged, and as a result Conpl ainant suffered injury
at the hands of Appellant.

The testinony is conflicting with respect to the identity of
t he person who struck the first blow, but a finding on that detail
IS uninportant in the light of Appellant's own testinony that he
deliberately took a position to intercept the Conplainant wth the
announced intention to "settle this business.” (R 65)

OPI NI ON
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Appel | ant had signed articles for a voyage which had not been
term nated; for which service it was necessary he hold a mariner's
docunent (in this case E-403581) issued pursuant to law (46 U. S. C
672(1)); and that docunment was subject to suspension or revocation
on the sanme grounds and in the sane manner, and with |ike
procedure, as is provided for the suspension or revocation of
| i censes issued to officers (46 U.S.C. 672(h)). M sconduct is
specifically nmentioned in 46 U S.C. 239(g) as a ground for action
agai nst the holder of a |license or certificate of service. | am
not satisfied that the Coast Guard, in this field, has jurisdiction

over offenses only when they are commtted on shipboard, or in
an Anerican port.

In United States v. Bowman, 260 U.S. 94, the Suprene Court
had to consider the application of Sec. 35, Crimnal Code
(presenting false clains to the governnent) to an of fense conceived
on the high seas and consummated in Rio de Janeiro, Brazil. A
demurrer to an indictnent was sustained by the District Court for
| ack of jurisdiction because the crine was conmtted beyond the
jurisdiction of the United States or of any state thereof. Chief
Justice Taft, speaking for a unani nous court reversed the | ower
court, observing that sone offenses can only be commtted within
the territorial jurisdiction of the governnent because of the |ocal
acts required to constitute them while others are such that to

limt their locus to the strictly territorial jurisdiction
woul d greatly curtail the scope and useful ness of the statute and
| eave open (p. 98)

"x % * x g large imunity for frauds as easily commtted by
citizens on the high seas and in foreign countries as at hone.
I n such cases, Congress has not thought it necessary to nake

specific provision in the law that the | ocus shall include

t he high seas and foreign countries, but allows it to be
inferred fromthe nature of the offense. Many of these occur
in c. 4, which bears the title O fenses against the

operations of the Governnent.' Section 70 of that chapter
puni shes whoever as consul knowi ngly certifies a fal se
I nvoi ce.

Clearly the locus of this crinme as intended by Congress is
in a foreign country and certainly the foreign country in
whi ch he discharges his official duty could not object to the
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trial in a United States court of a United States consul for
crime of this sort commtted within its borders. Forging or
altering ship's papers is made a crinme by 72 of c. 4. It

woul d be going too far to say that because Congress does not

fix any locus it intended to exclude the high seas in

respect of this crinme. The natural inference fromthe
character of the offense is that the sea would be a probable
place for its commssion. Section 42 of c. 4 punishes
enticing desertions fromthe naval service. |Is it possible

t hat Congress did not intend by this to include such enticing
done aboard ship on the high seas or in a foreign port, where
It would be nost |likely to be done? Section 39 punishes

bribing a United States officer of the civil, mlitary or
naval service to violate his duty or to aid in commtting a
fraud on the United States. It is hardly reasonable to

construe this not to include such offenses when the bribe is
offered to a consul, anbassador, an arny or a naval officer in
a foreign country or on the high seas, whose duties are being
performed there and when his connivance at such fraud nust
occur there. * * * *

"What is true of these sections in this regard is true of
35, under which this indictnent was drawn. * * * *

“Nor can the nuch quoted rule that crimnal statutes are to be

strictly construed avail. As said in United States v. Lacher,

134 U. S. 624, 629, quoting with approval from Sedgw ck, Statutory
and Constitutional Law, 2d ed., 282: “penal provisions, |like all
others, are to be fairly construed according to the |egislative

I ntent as expressed in the enactnent.' They are not to be strained
either way. It needs no forced construction to interpret 35 as

we have done."

In this case both nen were articled nenbers of the crew of the
sane ship and woul d not have been at the sane place at the sane
ti me under the circunstances and conditions of the disagreenent
bet ween t hem except for the fact that they were both nenbers of the
crew and serving under the authority of their respective docunents.
They were then and there in the service of the vessel and acting
under the authority of their respective docunents.

Parenthetically, it is noted the right of seanen to wages,
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mai nt enance and cure extends to injuries sustained w thout
m sconduct while ashore attending their own personal affairs.

Agui lar v. Standard Ol Co. of N J., 318 U S. 724, 1943 A MC.

451, 461; and if no other sufficient reason existed for sustaining
the jurisdiction of the Coast Guard in cases of this nature, it
could well be held that the benefits of seaman status carry
correspondi ng burdens whi ch shoul d not be divorced.

There is no question involved here of Coast Guard jurisdiction
over "shoreside police." This is a proceedi ng agai nst the docunent
hel d by Appellant. He was under articles of agreenent and required
by | aw to have such a docunent in order to engage in the enpl oynent
covered by said agreenent. This clearly brings the matter within
the statutory jurisdiction of the Coast Guard, and Appellant's
m sconduct on shore under these circunstances properly falls within
that jurisdiction.

For the reasons assigned, Appellant's contention that the
United States Coast Guard did not have jurisdiction is overrul ed.

Appel l ant' s second contention to the effect that the
| nvestigating Oficer's evidence does not show that Appel | ant
struck the first bl ow cannot be sustai ned because although the
| nvestigating Oficer's evidence may be lacking as to this point
there is sufficient evidence to prove fromthe bearing and deneanor
of the Appellant that he was the aggressor, and that the
Conpl ai nant did everything in his power to avoid the encounter.
Under these circunstances, | find it imuaterial who actually struck
the first blow

Two nont hs' suspension is not considered an unfair penalty.
In fact, where a breach of discipline occurs such as the one in
this case, two nonths' suspension is considered to be a | enient
order. In the interest of safety of the vessel and crew, strict
di sci pline nust be nmaintained. Anyone who goes to sea as a
prof ession nust surrender certain privileges and rights which he
ot herwi se has for the good of all. This suspension order should
tend to encourage respect for discipline, and it is not considered
t oo oppressive on the individual under the circunstances of the
case. | find nothing to indicate to ne that any discrimnation was
made because Appellant was not a licensed officer.
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CONCLUSI ON AND ORDER

The order dated 29 Decenber, 1948, by the Exam ner, Twelfth
Coast Guard District, should be, and it is, AFFIRVED.

J. F. FARLEY
Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C, this 11th day of April, 1949.
*x*x*  END OF DECI SION NO 315 ****x*
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