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UNI TED STATES OF AMERI CA )
UNI TED STATES COAST GUARD ) DECI SI ON OF THE

VI CE COVMANDANT
VS.
ON REVI EW

MERCHANT MARI NER' S DOCUMENT ) NO. 18
NO. REDACTED:

| ssued to: David D. CLAY:

The decision and order of the Adm nistrative Law Judge,
i ssued on 17 March 1992 at Al aneda, California (Docket No. 11-7-
PLM 92, U S./USCG v. David D. CLAY), has been called up
for review under the provisions of 46 C.F. R 5.801.

In that decision and order, the Adm nistrative Law Judge
rul ed on issues recently decided in Vice Conmandant
Deci si on on Appeal 2535 (SWEENEY). O particular
significance in SWEENEY, supra, is the fact that,
absent proof of cure, an order of revocation is statutorily
mandat ed (pursuant to 46 U S.C. 7704(c)) where drug use is found
proved. It also pronul gated specific standards for consideration
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in maki ng the determ nati on whet her the Respondent has been
cur ed.

Essentially, the Adm nistrative Law Judge may grant a
continuance enabling the respondent to prove cure if the
respondent has "denonstrated substantial involvenent in the cure
process by proof of enrollnment in an accepted rehabilitation
program"” As established by SWEENEY, supra,
the followng two factors satisfy the definition of cure:

1. The respondent nust have successfully
conpl eted a bonafide drug abuse rehabilitation program
designed to elimnate physical and psychol ogi cal dependence.
his is interpreted to nmean a programcertified by a
gover nnment al agency, such as a state drug/al cohol abuse
adm nistration or in the alternative, certified by an
accept ed i ndependent professional association, such as the Joint
Conmi ssi on on Accreditation of Health Care organi zati ons
(JCAHO) .

2. The respondent nust have successfully denonstrated
conpl ete non-association with drugs for a m ni num period of
one year follow ng successful conpletion of the rehabilitation
program This includes participation in an active drug abuse
nmoni tori ng program whi ch incorporates random unannounced
testing during that year.

SWEENEY, supra, at 8. Significantly, CLAY,

supra, is the first case involving drug use deci ded
subsequent to SWEENEY, supra. The Admi nistrative Law Judge
specifically citing to SWEENEY, supra, appropriately
applied the cure requirenments established in the Vice
Conmandant Deci si on on Appeal .

O mgjor significance in the instant case is the
Adm ni strative Law Judge's consi deration of whether the
Respondent could retain possession of his |license and/ or docunent
pendi ng the conpletion of the cure requirenents. This issue was
not addressed in SWEENEY, supra. In the
i nstant case, the Admnistrative Law Judge, relying on 46 C. F.R
5.521(b) determ ned that, since the Investigating Oficer had
presented a prima facie case of drug use, the
i ndi vi dual woul d pose a danger to public health, interest or
safety at sea and accordingly refused to return the Respondent's
docunent .

| specifically concur wwth the Adm nistrative Law Judge's
ruling and rationale in refusing to return the docunent. Upon
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review, | conclude that, where a prinma facie case of

drug use is established by the Investigating Oficer to the
satisfaction of the Adm nistrative Law Judge, sufficient cause
exists to withhold return of the license and/ or docunent
pursuant to the provisions of 46 C.F.R 5.521(b).

ORDER

The decision and order issued by the Adm nistrative Law Judge
in the case of Docket No. 11-7-PLM92 (U.S./USCG v. David
D. CLAY) is AFFI RVED.

[1Sl] MARTIN H DAN ELL
MARTI N H  DANI ELL

Vice Admral, U S. Coast Guard
Vi ce Commandant

Signed at Washington, D.C. this 30th day of

Mar ch ,
1992.

Top

file:///S)/Suspension_Revocation/Reviews/D11915.htm (3 of 3)10/30/2008 12:41:52 PM


https://afls16.jag.af.mil/dscgi/ds.py/Get/File-14788/D11915.htm#TOPOFPAGE

	Local Disk
	Review No. 18 - David D. CLAY v. US - 30 March 1992.


