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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
Li cense No. 26575
| ssued to: Jerry J. Soileau

DECI SI ON OF THE COMVANDANT ON | NTERLOCUTORY APPEAL OF
DENI AL OF MOTI ON TO DI SQUALI FY THE ADM NI STRATI VE LAW JUDGE
UNI TED STATES CQOAST GUARD

15
Jerry J. Soil eau
BACKGROUND

In late July 1979, the Adm nistrative Law Judge in this case
recei ved a tel ephone call froman attorney, M. Bruce Horack,
concerning the Coast CGuard investigation of the 20 March 1979
collision of the MV SILVER CITY and the MV CORI NA on the
M ssi ssi ppi R ver.

M. Horack advised the Adm nistrative Law Judge that the
Respondent, operator of the MV CORI NA had been prom sed by the
I nvestigating Oficer that no charges woul d be preferred agai nst
Respondent, who testified in a proceeding agai nst the |icense of
M. WH Biggs, operator of the MV SILVER CITY.

The Hearing in the Biggs case was held in May and June 1979
bef ore another Adm nistrative Law Judge and resulted in M. Biggs
recei ving an adnonition for his negligence in causing the
col l'i sion.

The Adm nistrative Law Judge received the charge in this case
on 25 July 1979, after the tel ephone call from M. Horack,

In anticipation of a notion to dism ss based on estoppel being
rai sed as outlined by M. Horack, the Adm nistrative Law Judge read
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t he Decision and Order of the Adm nistrative Law Judge in the Biggs
case, dated 9 July 1979, did research on the |aw of estoppel and
concluded that a valid issue could be raised in this case.

The Adm nistrative Law Judge on 16 August 1979, conducted a
"pretrial conference" off the record with Respondent, his attorney,
and the Investigating Oficer present.

At the "pretrial conference", the Adm nistrative Law Judge
advi sed the Investigating Oficer of the expected estoppel notion;
of the projected expense and tine to determ ne the case; of the
findings of fact in the Biggs case that Respondent's vessel, MYV
CORI NA, had been stopped 20 mnutes prior to the collision, and
that M. Biggs had no prior disciplinary record.

The Adm nistrative Law Judge then asked for and obtained the
I nformati on that Respondent also had no prior disciplinary record;
I ndicated that, in equity, the sanction in this case shoul d not
exceed adnonition, the sanction applied in the Biggs case; and
asked the Investigating Oficer to review the decision to charge
Respondent .

The Investigating Oficer did not object to disclosure of
Respondent's prior record and Respondent consented to its
di scl osure.

The Investigating Oficer returned and announced t he Coast
GQuard's decision to proceed with the charge agai nst Respondent.

The Adm nistrative Law Judge purported to take judicial notice
on his own notion of the Decision and Order in the Biggs case
(including the findings of fact) before any plea or evidence had
been entered in Respondent's case. (16 August 1979 Record, pages
27 and 36).

On 31 August 1979, at the second day of the hearing, the
I nvestigating Oficer nmade a notion to recuse the Admnistrative
Law Judge pursuant to 46 CFR 5. 20-15(b), because he had forned a
decision as to the appropriate sanction which he may render in this
case, and because he had received notice of Respondent's prior
record before deciding if any charge had been proved.

The Adm nistrative Law Judge orally denied the notion to
recuse himon 31 August 1979 (31 August 1979 Record, page 10) and
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expl ai ned the reasons for the denial in his witten Ruling of 7
Sept enber 1979.

DI SCUSSI ON

Section 556(b) of Title 5, U S. Code, which applies to these
proceedi ngs under 46 U.S.C. 239, provides for the filing of a
tinely affidavit seeking the recusal of an Adm nistrative Law Judge
based on bias or other disqualification. Also, 46 CFR 5.20-15(hb)
all ows the person charged or the Investigating Oficer to request,
in good faith, that the Adm nistrative Law Judge w t hdraw on the
grounds of personal bias or other disqualification. The
Adm ni strative Law Judge is required to rule on the recusal notion,
which is subject to appeal to the Commandant pursuant to 46 CFR
5.20-15(c).

In this case the Investigating Oficer has appeal ed the deni al
of his recusal notion in accordance with 46 CFR 5. 20-15(c), and
t hat appeal is now presented for resolution by ne.

First, | note that the recusal notion was filed in a tinely
manner. In Marcus v. Director of Wirkers Conpensati on Prograns,
548 F.2d 1044, 1051 (D.C. GCr. 1976) it was held that a cl ai m of
bi as nust be asserted at the initial agency hearing to be
considered tinely. Although in this case, the nption was presented
at the second day of hearing and sone 15 days after the grounds for
all eged bias were disclosed to the Investigating Oficer, it was,
neverthel ess, raised at the initial hearing. See also Davis, 1980
Suppl enent to Adm nistrative Law Treati se, page 49. Furthernore,
it was asserted before any evidence had been properly received,
before any pleas had been taken and before any rulings adverse to
the claimant. Under these circunstances, the recusal notion is
tinmely.

The record before ne is full of procedural irregularities
which inpel nme to remand this case for appropriate proceedi ngs
before a different Adm nistrative Law Judge. | do so w thout
deciding the nerits of the bias claimraised by the Investigating
Oficer, for the reasons di scussed bel ow.

First, 5 U S C 554(d), which applies to these proceedi ngs
under 46 U.S.C. 239(g) provides that the agency enpl oyee, who
presides at the reception of evidence pursuant to 5 U S. C. 556, may
not consult a person on a fact in issue, unless on notice to the
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parties, except to the extent authorized by law. See also 46 CFR
5.20-1(b). The tel ephone conversation between the Adm nistrative
Law Judge and M. Horack and other "off the record discussions”
alluded to in the record raise a real possibility of a violation of
5 U S . C 554(d).

Al so the ex parte discussion with M. Horack |ed the
Adm ni strative Law Judge to acquaint hinself with the circunstances
of Respondent's case by reading the Decision and Order in the case
of the master of the vessel which collided with Respondent's
vessel. Based on a reading of the findings of fact in that case,
the Adm nistrative Law Judge in this case proceeded to conduct a
"pretrial conference" in this case.

In 5 US. C 556(c)(6) there is authority for an Adm nistrative
Law Judge in presiding at a hearing to hold conferences for the
settl enent of issues by consent of the parties, subject to the
agency rules allow ng such practice. There is no provision in 46
CFR Subpart 5.20 for off the record conferences during these
heari ngs. Furthernore, the hearing in this case had not even
comrenced at the tinme of the "pretrial conference". Therefore, any
action taken by the Adm nistrative Law Judge during that conference
was in excess of his lawful authority under 46 USC 239 and 46 CFR
Part 5. Consent by the parties could not make such an unaut hori zed
proceedi ng | awf ul .

Mor eover, the Adm nistrative Law Judge's attenpted influence
on the decision charge Respondent exceeded the scope of his duties
under 46 CFR Part 5. Section 5.01((a) of 46 CFR provides that the
Adm ni strative Law Judge provi des over hearings. The decision to
charge an individual is to be nade by the Investigating Oficer
under 46 CFR 5.05-15, and, of course, precedes the commencenent of
a hearing pursuant to 46 U S.C. 239(g). The charging decision is
one left to the prosecutorial discretion of the Investigating
Oficer, and is not subject to review by the Adm nistrative Law
Judge.

In addition to ex parte conmuni cati ons, unauthori zed
"off the record" conferences, and inproper interference in the
chargi ng decision, the Adm nistrative Law Judge in this case
solicited, received and considered the prior record of Respondent
bef ore he had nade a conclusion as to each charge and
specification. Section 5.20-118(a) of 46 CFR allows the prior
negative disciplinary record to be admtted into evidence as
character evidence before findings. However, here the prior
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negative record was solicited and received off the record, on the
request of the Adm nistrative Law Judge, before he had authority to
act at all because the hearing had not been opened. It was not
"adm tted into evidence" because, the hearing had not commenced and
no pleas had been entered by Respondent.

O course there is no harmto the Investigating Oficer, but
If the record had reveal ed, before hearing, that the Respondent did
have and adverse disciplinary record, the Adm nistrative Law Judge
woul d have been precluded frominposing a valid sanction in the
case. He had no legitimate way of knowi ng in advance that the
record was negative, and he was unnecessarily jeopardizing the
validity of the subsequent proceedi ngs.

CONCLUSI ON
For the reasons discussed, | conclude that the record should
be remanded for appropriate proceedi ngs before a different
Adm ni strative Law Judge. In remanding this case, | expressly
wi t hhol d any opinion on the alleged bias of the Adm nistrative Law
Judge. | do so because the inproper prelimnary procedures

followed in this case led to the recusal notion in the first place.
Proper adherence to the regulations in 46 CFR Part 5 by a new

Adm ni strative Law Judge and the parties upon remand shoul d avoid
any question of prejudgnent of the adjudicative facts in this case.

ORDER

This case is remanded for assignnent to a different
Adm ni strative Law Judge for proceedi ngs pursuant to 46 CFR Part 5.

J. B. HAYES
Admral, U S. Coast @uard
Conmmandant

Si gned at Washington, D.C. this 16th day of July 1981.

*rRxxx END OF REVIEW NO., 15 **x*=*
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