Review No. 10 - James Irwin GOULDMAN v. US - this day of 1969.

<Prev Next>

IN THE MATTER OF Merchant Mariner's Docunent
and All O her Seaman's Docunents
| ssued to: Janes |Irwin GOULDMAN Z-518 685-D2

Deci si on on Revi ew
10
Janmes | rwi n GOULDVAN
This review is taken under 46 CFR 137.35-1(a).

On 13 Septenber 1968, at San Francisco, California, after a
charge of m sconduct had been found proved in the captioned matter,
an Exam ner of the United States Coast Guard ordered a suspension
of the Merchant Mariner's Docunment for seven nonths.

On 2 May 1968, another Exam ner at San Francisco, California,
had entered an order in another proceedi ng agai nst the sane
Docunent, of three nonths' suspension plus three nonths' suspension
on twel ve nonths' probation. Appeal was filed fromthat order.

The Exam ner in the instant case was apprized of this earlier
order, as part of prior record, and of the fact that an appeal was
pendi ng. The order in the instant case reads as foll ows:

"That Merchant Mariner's Docunent, Z-518
685-D2, and Tenporary Letter dated 3 May 1968,
| ssued by Hearing Exam ner Buddress, and all
other valid |licenses and docunents issued to
Janes Irwin Gouldman by the United States
Coast Guard or any predecessor authority now
held by him be, and the sane are hereby
SUSPENDED QOUTRI GHT effective i nmedi ately upon
the service of this Oder. The said
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suspension shall remain in effect until seven
nont hs after 13 Septenber 1968. In the event
that the pending appeal by the Person Charged
fromthe Oder of Exam ner Buddress, dated 2
May 1968, is successful, and the Order therein
Is set aside, then the docunent of the Person
Charged will be returned to him provided,
that the Person Charged has served one nonth's
outright suspension further Ordered by ne
herein. This Order activates the three nonth
outright suspension and the three nonths
probati onary suspension ordered by Hearing
Exam ner Buddress, effective 2 May 1968." No
appeal was filed fromthis order.

OPI NI ON
I

The Exam ner was properly apprized of the existence of the
order dated 2 May 1968, and of the fact that an appeal was pendi ng.
The Examiner attenpted to tailor his order in the instant cases to
the circunstances. A reading of the order set out in full above
shows that he did not succeed.

Since action on appeal in the earlier case was still pending,
the order was not final. |In the absence of finality, the party was
not, at the tinme of the offense in the instant case on probation.
The three nonths' suspension on probation could not, therefore, be
made effective by the order in the instant case.

Nei t her could the Examner in this case nmake effective, as
part of his order, the outright suspension contained in the earlier
or der.

Under the conditions of this case, an exam ner may take
cogni zance of an earlier order, and tailor his own order to neet
contingencies, but he may not incorporate the earlier order in his
own or make it effective when the earlier order is on appeal.
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Since situations such as this do arise, an order which would
have been valid and acceptable in the instant case can be stated
for gui dance:

"That xxX...be suspended, inmmediately upon service of
notice that the order of 2 May 1968, or any part of it,
has becone final. The suspension herein ordered shall
term nate one nonth after conpletion of any outright
suspension made final as to the order of 2 May 1968. |If
a Commandant's Deci sion on Appeal |eaves no outright
suspension fromthe order of 2 May 1968, it is ordered

t hat xxx...be suspended upon service of the Commandant's
Deci si on on Appeal, the suspension to term nate one nonth
fromthe date any outstandi ng docunents or |icenses are
surrendered to the United States Coast CGuard. |[If this

I nstant order shoul d be appeal ed, the suspension ordered
herein, if affirnmed, shall be effective consecutively to,
and not concurrently wth, any outright suspension now
ordered but on appeal and affirned."

IV

It can be seen that, should an exam ner be so m nded, he could
use this nmethod to provide for a | esser suspension under his own
order if the earlier case were to be expunged fromthe record.

V

It may al so be noted that the considerations in this Opinion
do not apply when an exam ner orders revocation, unless he would
not have ordered revocation wthout the record of the earlier
matter then on appeal.

CONCLUSI ON

The order of the Exam ner clearly intended a one nonth
suspension for the instant offense. The order, otherw se
unaut hori zed, could be upheld as to that one nonth. Under the
ci rcunstances of this case, and in view of the disposition being
made of the earlier order of 2 May 1968, there is no good reason
I nsi st upon the one nonth suspension intended.
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The findings of the Exam ner need not be disturbed, so that

the matter herein will still be part of the party's record. The
order of the Exam ner will be set aside.
ORDER

The findings of the Exam ner, made at San Franci sco
California, on 13 Septenber 1968, are AFFI RVED.

The order of the Exam ner, entered at that tine and place,
I nsofar as it purported to effectuate the earlier order of 2 May
1968, is invalid. Under the circunstances of this case, since part
of the order is invalid, the entire order is set aside.

This order in no way affects the validity of the order of 2
May 1968 or of proceedi ngs thereon.

W J. SMTH
Admral, U S. Coast CGuard
Commandant

Si gned at Washington, D.C., this day of 1969.

*xx*xx  END OF REVIEWNO. 10 ****=*
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