Appeal No. 338 - JOSEPH NASSER v. US - 5 July, 1949.

In the Matter of Merchant Mariner's Document Z-35960
| ssued to: JOSEPH NASSER

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

338
JOSEPH NASSER

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239 (g) and 46 Code of Federal Regulations 137.11-1.

On 17 March, 1949, the Appel |l ant appeared before an Exam ner
of the United States Coast Guard at New York on a charge of
"m sconduct” supported by a specification alleging that while
Appel l ant was serving as utilityman on board the American SS PONTUS
H. ROSS, under authority of a duly issued Merchant Mariner's
Docunment (Z-35960), he unlawfully possessed and conceal ed, and
facilitated the transportati on and conceal nent at New York on or
about 7 March, 1948, of a certain narcotic drug conmmonly known as
her oi n whi ch wei ghed approxi mately sevent een ounces.

At the hearing, the Appellant was given a full explanation of
the nature of the proceedings and the possi bl e consequences, and he
was represented by counsel of his own selection. Appellant entered
a plea of "guilty" to the specification. Upon conpletion of the
heari ng, the Exam ner entered an order revoking said Merchant
Mariner's Docunent and all other licenses, certificates or
docunents issued by the United States Coast Guard to Appell ant.

There had not previously been any disciplinary action taken
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agai nst the Appellant by the United States Coast Guard or
predecessor authority.

On appeal, it is urged that:

1. The United States Coast Guard had no jurisdiction
to revoke Appellant's Merchant Mariner's Docunent
Z- 35960 (Appellant's point No. 1) or other
docunents (Appellant's point No. 2), and the
Exam ner had no authority to nake the order
(Appellant's point No. 7).

2. The charge of m sconduct is not a violation of 21
US C 173, 174 as alleged in the charge and,
therefore, a plea of "gquilty" to the charge is not
a plea to any violation. (Appellant's point No.
3).

3. The specification is defective because it alleges
that the offense took place at sone prior tine in
New York City and, at such prior tinme, Appellant
was not serving on board the PONTUS H RGSS and
hence was not acting under authority of his
Merchant Mariner's Docunent. (Appellant's point
No. 4).

4. Appel lant's constitutional rights were infringed in
the foll ow ng respects:

a. He was not afforded "due process"” in that
evi dence offered in mtigation was not given
the weight required by law. (Appellant's
poi nt No. 5).

b. This action constitutes "doubl e jeopardy”
since it followed the Federal Court
conviction. (Appellant's point No. 6).

C. The order herein is "cruel and unusual
puni shnment" wthin the contenplation of the
VII1 Amendnent. (Appellant's point No. Q).
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5. It was error to have received the photostatic copy
of the Federal Court action after Appellant had
pl eaded "quilty". (Appellant's point No. 9).

FI NDI NGS COF FACT

On or about 7 March, 1948, Appellant was serving as a nmenber
of the crewin the capacity of utilityman on board the Anerican SS
PONTUS H. ROSS under authority of Merchant Mariner's Docunent
Z-35960. On 30 April, 1948, the Appellant pleaded "guilty", in the
District Court of the United States for the Southern District of
New York, to an indictnent charging himw th violation of Section
173,174 of Title 21 of the United States Code on or about 7 March,
1948. The wordi ng of the indictnent was substantially the sane as
t he wordi ng of the specification here.

OPI NI ON

Prefatory to discussing the several points raised by this
appeal, | wish to nmake it crystal clear that the United States
Coast Cuard, as an agency of the United States presently designated
to protect Anerican citizens, or those others, who sail in Anerican
nmerchant vessels, wll not tolerate as seanmen on vessels, any
person or persons as a user, purveyor, trafficker or otherw se
associ ated with opiates, drugs or narcotics while under Articles.

Quite a nunber of such cases have cone before nme for
consi deration since January, 1949. The policy which has been
stated, and consistently followed, is to treat such persons as
undesi rabl e seanen. \Watever docunents they may hold wll be
resci nded, vacated, revoked and cancel ed upon any satisfactory
showi ng that they have participated in the handling of such
commodities. This edict applies wth equal force to those persons
who becone associated, while under Articles, with the handling of
opi ates, drugs and narcotics ashore as to those actually
appr ehended on shi pboard - or |eaving a vessel.

"M sconduct”, within the purview of 46 United States Code 239
(R S. 4450), as anended, of which the Coast Guard wll take
cogni zance and affirmative action, includes the use, sale,
pur chase, possession, control (actual or constructive), or any
associ ation with any of the foregoing, together with any other
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association in the traffic of opiates, drugs and narcoti cs.

Again, | restate the duty of the Coast Guard to protect
mer chant seanen in Anmerican vessels, and in the absence of a direct
judicial order reversing this policy, | intend to adhere to it
W thout regard to action or inaction taken by other officers of
Gover nnment whose duty it is to enforce the laws - but whose course
of action may be influenced by other considerations than those
whi ch dictate ny present policy.

In this particular case | have questioned the factual accuracy
of the specification submtted to support the charge. But
Appel | ant was represented by counsel and in the presence of his
counsel , stated:

"I amqguilty.” (R 3)
No expl anation was offered by Appellant for his conduct; his
counsel was content to offer only docunents designed to establish
Appel l ant's good character, but not in mtigation of the
of fense. (R 6).

What ever redundancy, nmultiplicity and tautol ogy may appear in
the specification have been admtted and cured by Appellant's
di rect unequi vocal plea to the charge and specification.

And here | may observe, the appeal as presented does not
I ndi cate sincerity since Appellant's counsel was present
before the Exam ner; raised no such questions as are here
advanced - and acquiesced in (if not recommend) Appellant's
statenent (R 3)

"I amguilty."”
Consi dering now, the individual propositions submtted:

As regards Appellant's contention (No. 1-2) that the United
States Coast Guard had no jurisdiction to revoke Appellant's
Merchant Mariner's Docunents, attention is directed to 46 United
St at es Code 239(Q).

M sconduct is specifically nentioned in 46 United States Code
239(g) as a ground for revoking Merchant Mariner's docunents and

| i censes when the offense charged is commtted while he is acting
under authority of the Merchant Mariner's docunent or |icense. The
present specification states specifically that Appellant was
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serving on board the Anerican SS PONTUS H. ROSS under authority of
his Merchant Mariner's Docunent at the tine of the offense charged.
Appel lant admtted the allegation by his plea tendered in the
presence of, and presunably upon the advice of his counsel. Hence,
there seens to be no question of jurisdiction involved in this
action.

Aut hority for the Coast Guard Exam ner to nmake this order is
found in 46 Code of Federal Regul ations 137 which contain the
regul ations pronulgated to carry out the intent of 46 United States
Code 239 (Appellant's Point No. 7).

Appellant's further claim (No. 3) that he should not be
penal i zed because a plea of "guilty" to the charge does not admt
a violation of 21 United States Code 173,174, may be concurred in
as it is of no significance since a statutory violation is not a
necessary el enent of a "m sconduct" charge. Regardless of whether
or not there is a violation of any statute involved, the prinmary
factor to be considered is whether the conduct alleged is
conpatible with safety of life or property on shipboard. 1In this
case, Appellant's adm ssion by his plea, of an association with the
I nportation into the United States of a known narcotic is
I nconpatible with safety of Iife or property on shi pboard.

Point No. 4 is covered by ny prefatory coment. By ny
decision in HQ (Appeal No. 315), | have sustained the jurisdiction of
the Coast CGuard to control its docunments issued to nerchant seanen
Wi th respect to m sconduct which such seanen conmt ashore while
under Articles. That decision is in harnony with the judicial
recognition of the contention that a seaman is still in the service
of his vessel although he goes ashore for his own rel axation,
entertai nnent or purposes and while so ashore sustains an injury
for which he can hold his vessel to the admralty doctrine of

mai nt enance and cure. Aquilar v. Standard G| Co., of New
Jersey, 31g U S. 724, 1943 AMC 451, 461.

Anal ogously, a nmerchant seanmen may | eopardi ze his docunents,
whil e at sea, by "m sconduct" consisting of activities in which he
I's not physically participating at the tinme of the all eged offense.
The presence on shipboard of a man, who is or has been in any way
I nvol ved with narcotics, is a dangerous and constant threat to the
safety of the crew and ship because of the probability that, at any
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time, this potential danger m ght becone an actuality. Such
situations afford an anple basis for the revocation of docunents,
| i censes and certifications since the statute (46 U S.C. 239)
requires this action by the Coast Guard where conduct is

I nconpatible with safety of Iife or property on shi pboard.

Hence, the Coast Quard clearly has the authority to exercise
preventive neasures by renoving this potential danger rather than
wai ting until the damage has been done. The United States Coast
GQuard, which issued docunents of any description to this Appellant
may invalidate any or all of said docunents for good cause,
satisfactorily denonstrated to its representatives. 46 U S. C 239.

Contention (No. 5) also urges that Appellant was deprived of
the protection of the United States Constitution, as contained in
t he "due process" cl ause.

| find no nerit in his "due process" argunent, since there is
nothing in the record to indicate that any evidence introduced by
the Appellant was rejected or that the evidence offered was not
given its full evidential value in determining the result of the
heari ng.

The "due process" clause requires that the findings be based
upon substantial evidence, rather than upon arbitrary or capricious

deductions, and that there nust be a fair hearing. Denver Union

Stock Yard Conpany v. U S., 21 F. Supp. g3, affirnmed 304 U S
470.

In view of Appellant's plea of "guilty", there can be no
justification for urging that there was no "due process" due to
| ack of substantial evidence. As to what weight any evidence which
Appel l ant might offer in mtigation, should be given, the Exam ner
Is in the best position to judge because his presence at the
hearing affords himthe opportunity for personal observations and,
consequently, a nore accurate evaluation of all the testinony. It

wi Il be renenbered that Appellant did not testify in his own
behal f, and his counsel stated that the evidence tendered was
not in mtigation of the offense. (R 6).

The other elenent required by the "due process" clause is that
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there must be a fair hearing. It was held in Ashburg Truck

Conpany v. Railroad Conm ssion of the State of California, 52 F. 2d
263, affirnmed 287 U.S. 570 that this requirenent is fulfilled if
the party is apprised of the nature of the hearing and is afforded
an opportunity to offer evidence and exam ne the opposition. The
present Appellant was certainly given every opportunity to submt

evidence. In fact, under strict rules, sonme of the evidence
offered in his behalf m ght well have been excluded fromthe
record. | find nothing in the Record to show a violation of the

"“due process" clause of the United States Constitution.

Al t hough Appel | ant had previously been convicted by a United
States District Court of charges based on the sane acts referred to
herein, there is no question of "double jeopardy" (Point 6) present
because this is not a penal action or a crimnal prosecution but it
Is a renedi al sanction which nay deprive Appellant of the use of
his Merchant Mariner's Docunent, thus preventing himfrom
exercising the privileges to which such docunent entitled him

Revocation of a privilege voluntarily granted is a renedi al
sancti on enforceabl e by proceedi ngs which are characteristically
free of the punitive elenent of crimnal prosecutions and hence
such proceedi ngs are not subject to the doctrine of "double
j eopardy” which governs crimnal prosecutions. Unless the sanction
I ntended primarily as a puni shnent, so that the proceeding is
essentially crimnal, the "double jeopardy” clause is inapplicable.

Hel vering v. Mtchell, 303 U S. 391. The fact that puni shnent
is inflicted, in a certain sense, is not enough to |abel the

statute in question as a crimnal one. Brady v. Daly, 175 U S.
148.

It is obvious fromthe provision of 46 United States Code 239
that Congress intended this statute to be primarily a renedial |aw
for the protection of Merchant seanen rather than a puni shnent of
the individual. The intention of separating the penal fromthe
renmedi al functions is established by 46 United States Code 239(h)
whi ch provides for the referral of any evidence of crim nal
liability to the Departnment of Justice for investigation and
prosecution. The regul ations pronul gated by the Coast Guard to
properly adm ni ster section 239 further this obvious distinction by
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stating that "the proceedings are not directed against his person
or property but are solely concerned with his right to hold a

| icense *** issued by the Coast Guard ***" (46 CFR 137.09-10) and
that a Federal court judgnent of conviction is conclusive in these
proceedi ngs where the sane acts formthe basis of the charges in
the two actions. (46 CFR 137.15-5).

That there may be both a penal and a renedial action based on
the sane acts is brought out by M. Justice Brandeis in the case of

Hel vering v. Mtchell, 303 U S. 391:

"Congress may inpose both a crimnal and a civil sanction in
respect to the same act or om ssion; for the doubl e jeopardy

cl ause prohibits nerely punishing twice, or attenpting a
second tine to punish crimnally, for the sane offense.” From
this it can be seen that it is a question of statutory
construction as to whether 46 United States Code 239 inposes

a crimnal sanction and section 239(h) answers this question

i n the negati ve.

The United States Suprene Court has held that if the evidence
and the offense are both identical in two separate proceedi ngs,
then it would constitute double jeopardy. But the sane acts nmay be
a violation of two different statutes and, in such a case, the two
di stinct offenses are puni shable w thout "double jeopardy”. In

United States v. Bayer, 331 U S. 532, a court-nmarti al

conviction for conduct prejudicial to good order and mlitary

di scipline, was said not to bar, on the ground of doubl e jeopardy,
another trial in a civil court for a conspiracy to defraud the
Government since the two offenses are not the sane even though the
overt acts charged in a conspiracy count were charged and proved as
the basis of the court-martial conviction.

Assum ng, although denying that this is a penal action, the
above case woul d support the legality of this proceeding, despite
t he Federal court conviction, because the offense charged herein is
“m sconduct” within the contenpl ation of 46 United States Code 239.

This proceeding is further separated fromthe real m of
punitive sanctions by the difference in the degree of proof
required. |t has been stated that the "doubl e jeopardy" rul e does
not apply when there has been a crimnal trial followed by another
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action requiring a different degree of proof. Stone v. United

States, 167 U.S. 178. In the present proceedi ng, the

"substantial evidence" rule is applicable while it is necessary in
a crimnal prosecution to establish proof of guilt "beyond a
reasonabl e doubt."” Title 46 CFR 137. 15-5 clearly recognizes this
distinction by stating that a Federal court conviction is

concl usive in proceedi ngs under 46 United States Code 239 and by
omtting to state that a Federal court acquittal is simlarly

bi ndi ng.

On the basis of this proceedi ng being directed agai nst
Appel l ant's docunent, as nentioned above and as so specified in the
hearing record, there is anple authority for stating that the
forfeiture of the docunent is no part of the punishnment for the
crimnal offense. 1In one case, it was held that proceedings to
forfeit a distillery used in defrauding the United States are not
barred by the prior conviction of the distillery owner of a
conspiracy to violate the National Prohibition Act even though the

conviction involved the sane transactions. Various |Itens of
Personal Property v. United States, 282 U S. 577.

Contrary to Appellant's contention (No. 8) the order of
revocati on does not enbody any degree of "cruel and unusual
puni shnment" within the nmeaning of the Ei ghth Amendnent to the
United States Constitution nor is this order considered excessive
in view of the nature of the offense.

Title 46 United States Code 239 provides for the revocation of
| icenses in cases of m sconduct and McMenus v. United States, 306
U S. 651, holds that a sentence within the [imts fixed in a
statute which has been violated will not ordinarily be disturbed on
appeal as bei ng excessive, cruel or inhuman because the fixing of
penalties is a legislative function. And in Hemans v. United
States, 163 F. 2d 228, (certiorari denied 332 U S. 801), it is
stated that the constitutional prohibition against cruel and
unusual puni shnment was adopted to prevent inhuman, barbarous or
torturous punishnment. This order can hardly be classified as such,
especially since it is not even directed against Appellant's
per son.

Appellant's last contention (No. 9) is that a copy of the
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Federal Court action should not have been received into the record
of this proceeding.

There is no indication in the record that a copy of the Federal
Court action was ever nade a part of the record. Even so, it could
not have prejudi ced Appellant's rights to a fair hearing since the
Appel l ant admtted, by his plea of "guilty", all the allegations in
the specification and these allegations nerely coincide wth those
contained in the indictnent on which the Federal conviction was
based.

O her questions posed by this appeal are either covered
generally herein or not considered necessary to el aborate. 1In the
absence of any prejudicial error having been found and in line with
the customary policy of revoking docunents upon being found guilty
of narcotics offenses,

CONCLUSI ON and ORDER

The Order of the Exam ner dated 17 March, 1949, should be, and
it is, AFFIRVED.

J.F. FARLEY
Admral, United States Coast CGuard
Conmandant

Dated at Washington, D.C this 5th day of July, 1949.
*x¥*%x%  END OF DECI SION NO. 338 *****
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