Appeal No. 334 - FRED EUGENE TERCERO v. US - 11 May, 1949.

In the Matter of Merchant Mariner's Docunent Z-456458
| ssued to: FRED EUGENE TERCERO

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
334
FRED EUGENE TERCERO

Thi s appeal cones before ne by virtue of 46 United States Code
239(g) and 46 Code of Federal Regul ations 137.11-1.

On 3 March, 1949, an Exam ner of the United States Coast Guard
at San Francisco, California, revoked Merchant Mariner's Docunent
Z- 456458 issued to Fred Eugene Tercero upon finding himaguilty of
a charge of m sconduct based upon two specifications alleging that
on 17 March, 1948, he unlawfully inported a quantity of marijuana
wi t hout having registered and paid the tax required by | aw, and
that he unlawfully acquired this marijuana w thout paying the
transfer tax required by | aw.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. He was
advi sed that he was entitled to counsel, but Appellant chose to act
as his own counsel. Appellant entered a plea of "not guilty" to
the first specification and a plea of "guilty" to the second
specification. The Investigating Oficer nmade an openi ng statenent
concerning his investigation of the case, and took the w tness
stand for the purpose of identifying a certified copy of a
comm tnment order of the United States District Court for the
Southern District of California, Central D vision, dated 15 April,
1948, in the case of United States versus Fred E. Tercero.
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Appel | ant made an opening statenent, and | ater took the w tness
stand where he testified under oath that he had acquired the
marijuana in Pernanbuco, Brazil, while serving on the Anerican SS
PROVO VI CTORY, that he thought he had snoked all of the marijuana
before the vessel returned to port in the United States, but that
Custons Agents had found sone marijuana in his possession, and that
he had been convicted on two counts. In his opening statenent, not
made under oath, he stated the marijuana found anounted to about 12
grains and that it was found in his clothes | ocker. No other

W t nesses appeared. At the conclusion of the hearing, the Exam ner
entered the order of revocation.

This appeal followed, and it is urged that the order be
mtigated and Appel | ant be gi ven anot her chance because:

(a) of his youth;

(b) he did not realize the |legal and noral aspects involved
at the tinme, but is fully aware of them now,

(c) he likes the sea, knows no other livelihood and wants to
continue going to sea;

(d) he has paid the penalty for the error and vows never to
becone involved in any unl awful act agai n;

(e) other nenbers of the crew, older than hinself, had
marijuana, and influenced his actions.

Based on a careful study and consideration of the Record in
this case, | nmake the foll ow ng

FI NDI NGS OF FACT

On 17 March, 1948, Appellant was serving under authority of
Merchant Mariner's Docunent Z-456458 as a seaman on the Anerican SS
PROVO VI CTORY. On that date, Appellant inported a quantity of
marijuana in bul k aboard said vessel w thout conplying with the
requi rements of applicable United States statutes.

OPI NI ON

| am not favorably inpressed by the reasons offered by the
Appel l ant as a basis for this appeal. The unlawful possession and
use of marijuana creates a potential nenace to hinself, his
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shi pmates, and the vessel on which he is serving. The Coast Guard
has an obligation to do whatever it can to discourage the illegal

I ntroduction of marijuana into the United States and to prevent
potential violators fromengaging in a service where such acts nay
be carried into effect. The pronotion of safety for the many

out wei ghs the hardship of the individual when docunents are revoked
because of possession or use of marijuana or narcotics.

The Record does not support the Exam ner's finding on the
second specification and that specification should be and it is
di sm ssed. The Record does support the Examner's finding on the
first specification; and such finding sustains the charge.

CONCLUSI ON AND FI NAL ORDER

My review of the Record and consideration of the grounds of
appeal in this case do not satisfy ne that mtigation of the
Exam ner's order is warranted.

The deci sion and order of the Exam ner, dated 3 March, 1949,
based upon the charge and first specification are AFFI RVED.

MERLI N O NEI LL
Rear Admral, United States Coast Guard
Acting Commandant

Dated at Washington, D.C., this 11th day of My, 1949.
***x*x  END OF DECI SION NO 334 ****x*
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