Appeal No. 349 - ANIBAL VIRNET v. US - 29 September, 1949.

In the Matter of Merchant Mariner's Docunent No. Z-20966
| ssued to: AN BAL VI RNET

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

349
ANI BAL VI RNET

In The Matter of
Merchant Mariner's Docunent No. Z-20966
| ssued to: AN BAL VI RNET
Merchant Mariner's Docunent No. Z-669069
| ssued to: CLARENCE DEANE M LLER
Merchant Mariner's Docunent No. Z-630431-D1
| ssued to: JOHN HENRY WHEATLEY
Certificate of Service No. E-61599
| ssued to: MANCEL S. HAWKI NS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

349

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

On 30 and 31 March, 1949, each of the above-naned Appell ants
appeared before an Exam ner of the United States Coast Guard at
Seattle, Washington, to answer a charge of "m sconduct" supported
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by the follow ng specification:
“I'n that you, while serving (in the stated individual
capacity) on board a nmerchant vessel of the United
States, the MV LUCI DOR, under authority of your duly
| ssued Merchant Mariner's Docunent (or Certificate, as
applicable) did, on or about 25 January, 1949, unlawfully
delay the sailing of said vessel froma donestic port by
reason of failure to report aboard in accordance wth
posted sailing orders, such being contrary to 46 U. S. C
701."

At the hearing, Appellants were given a full explanation of
the nature of the proceedi ngs and the possi bl e consequences. They
were represented by counsel of their own choice. Al four of the
Appel | ants pl eaded "not gquilty" to the specification and charge.
After receiving testinony and docunentary evi dence and when the
| nvestigating Oficer and Appellants' counsel had conpleted their
cl osing argunents, the Exam ner found the specification and charge
“proved" as to each Appell ant.

He then entered an order suspendi ng Merchant Mariner's Docunents
Nos. Z-20966, Z-669069, Z-630431-D1, Certificate of Service No.

E- 61599, and all other valid licenses, certificates of service or
mer chant mariner's docunents held by any of the Appellants, for a
period of three nonths with six nonths' probation from 31 March,
1949.

Fromthat Order, this appeal has been taken and Appell ants
contend in their joint appeal that:

1. The Exam ner was wi thout jurisdiction to nmake the
order because the charge and specification define
the offense specified in 46 U S.C. 701 (Second).
This statute sets forth the penalty for its
violation and no other penalty can be inposed for
commtting this offense because it is a penal
statute and nust be strictly construed.

2. Thi s proceeding violates the prohibition against
“doubl e jeopardy" contained in the Fifth Amendnent
to the Constitution of the United States since the
Appel I ants had al ready been puni shed by being
| ogged for two days pay for the sane offense.
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3. The evidence does not support the findings as to
the charge and specification in that the sailing of
the MV LUCI DOR was not del ayed by any act of the
Appel l ants and their acts were not "willful".

4. This proceeding is the result of a | abor dispute
bet ween the uni on and operators of the vessel. It
Is the policy of the Coast Guard not to interfere
I n such cases. And it is also the policy not to
i nstitute hearings where no formal conplaint, in
such cases, is in evidence.

There is no record of any previous disciplinary action having
been taken agai nst any of the Appellants by the Coast Guard.

FI NDI NGS OF FACT

On or about 24 and 25 January, 1949, each Appel |l ant was
serving as a nenber of the crew in the stewards' departnent on
board the Anmerican MV LUCI DOR, under authority of their respective
docunents or certificates of service, while the ship was at
Seattl e, Washi ngton.

By the afternoon of 24 January, 1949, there was posted at the
gangway of the vessel a notice in witing on a blackboard that the
vessel was scheduled to sail for Wittier, Al aska, at m dni ght of
that day. At 6:00 P.M on that day, all of the Appellants, having
concluded their regular duties for that day, left the ship.
Admttedly, they saw the sailing notice and understood it to nean
t hat they shoul d be back aboard before 2400. They had no duties to
performfor the bal ance of that day and except for appearance on
board before m dni ght, none until 6:00 AM on 25 January, 1949.

(R 59). There is no dispute that the Appellants did not return to
the ship until between 5:30 and 6:00 AAM on 25 January, 1949.

It is admtted that the Appellants did not return to the
vessel prior to mdnight, due to orders received fromtheir union.
Such orders were issued because of a di sagreenent concerni ng wages
said to be owed the Appellants for services perfornmed on the
preceding trip of the LUCIDOR  Meetings with regard to this pay
di spute were being held by the Appellants' union and the operator
of the vessel on the evening of 24 January, 1949 (R 51).

After the Appellants had returned to the ship, they assuned
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their full duties and perfornmed these duties well and capably for
the full voyage. (R 36).

At 10:30 AM on 25 January, 1949, all of the Appellants were
| ogged by the Master of the vessel and fined two days' pay for
failure to report aboard at the posted sailing tinme.(P. 4, 25, 26,
38, 39).

Al t hough originally schedul ed to get underway at m dni ght of
the 24th of January, 1949, the LUCIDOR did not actually sail until
approximately 2:00 P.M January, 25th. The Mster of the ship,
Oscar Peterson, testified that the vessel was ready to | eave at the
originally scheduled tinme, but did not do so because these four nen
fromthe stewards' departnent were not on board, (R 34); that the
presence of these nen was essential to the manning requirenents for
the voyage. (R 34,37). The Master testified he did not know why
the sailing was so del ayed after these Appellants returned on
board; that sonething stopped the sailing, but he did not know the
cause, or from whence the order cane. (R 41).

Opposed to this, there is sone evidence fromthe persons
charged that the ship was not ready to sail at m dnight of the
24th. The Chief Mate's | eg book indicates that work was being
performed on board the vessel until 6:00 AM on 25 January, 1949,
(R 37); and there is testinony stating that |ongshorenen were
| eaving the ship when the Appellants returned aboard at
approximately 6:00 AM (R 51). This is explained by the Master
(R 37,38) as work of rigging a catwal k over deck cargo, which is
usual ly handl ed by the crew after a vessel is under way, but when
I n port such detail is perforned by stevedores. (R 38).

OPI NI ON

The first point nmade in the appeal is not a novel one in cases
of this character. It may be di sposed of by observing that the
cases upon which Appellants rely were decided prior to the
Amendnment of 1936 which conpletely overhaul ed and revised the
procedure with respect to investigations of marine casualties and
di sci plinary action under R S. 4450 (46 U S.C. 239). The Coast
GQuard and its predecessor authority have consistently held that the
statute as anended in 1936 is renedial and not penal in nature.
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This position is fortified by the statute itself which provides for
the referral of any evidence of crimnal liability to the
Departnment of Justice for action by that Departnent, thus

recogni zing and providing for the separability of penal from
remedi al or adm nistrative functions. Mreover, the regul ations
adopt ed pursuant to Congressional mandate, provide that they should
be liberally construed to insure just, speedy and i nexpensive
determ nati on of the issues presented.

Even if it be conceded that the specification in the case here
on appeal is inartistically drawn (to include reference to 46
US C 701), it may be noted that the statute cited carries no
penalty, nonetary or otherw se, for unlawfully delaying the sailing
of a vessel because its seanen fail to returnin tine to nmake a
schedul ed departure.

Wth respect to the second point of the appeal, no violation
of the Fifth Amendnent is, or can be, present in this case. The
Fifth Amendnent to the Constitution is addressed to the exposure of
an individual to peril of "life or linb" twice for the sane
of fense. No such peril is present here; the nost serious result
possible to flow fromthis proceeding is revocation of a docunent
whi ch permts a seaman to sail on Anmerican nerchant vessels -- a
docunment whi ch, under the law authorizing its issuance is

"subj ect to suspension or revocation on the sane
grounds and in the sane manner and with |ike
procedure as is provided in the case of suspension
or revocation of licenses of officers under the
provi sions of section 239 of this title." (46

U S C 672h)

No good purpose will be served by nmultiplying the judicial
authorities which have defined "doubl e jeopardy" or further
di stingui shing adm ni strative proceedi ng fromthose cases in which
t he doctrine would be properly applied. In Helvering v. Mtchell,
303 U. S 391, it was said:

"Renedi al sanctions may be of varying types. One
of which is characteristically free of the punitive
crimnal elenent is revocation of a privilege
voluntarily granted.” G ting cases involving (a)
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deportation of aliens, and (b) disbarnent.
Again, at p. 404, the Court stated:

"*** in civil enforcenent of a renedial sanction
t here can be no doubl e jeopardy."”

Passing over the third point for the nonent, and considering
the fourth point stressed in the appeal, | note considerable
di scussion in the record was addressed to Navigation and Vessel
| nspection Crcular No. 67 relative to the discontinuance of
routi ne boarding. Counsel also objected to the refusal of the
I nvestigating Oficer or Exam ner to disclose the source of the
conplaint. These two objections, are without nerit in that the
circular referred to nerely discontinued a fornmer policy of regular
routi ne boarding on arrival of a vessel due to | ack of personnel
and because of sl ack shipping conditions.

Al t hough these instructions contenplate that offenses of a
m ner character, including failures to join in donestic ports, are
to be ignored, it was not intended to operate as bar to proceedi ngs
under R S. 4450 where nenbers of a whol e departnent absent
t hensel ves without | eave resulting in a delay of sailing of the
vessel . \Wether such absence was due to a wage di spute between the

uni on and operators of the vessel is immaterial. |In the Algic
case, 95 F (2d) 784, 792, the Court said:

“"When articles are signed by a crew for a voyage,
al | bargaining, individual or collective, is ended
for the duration of the voyage. A contract is
made, binding upon both owner and seaman, that is
|awful if the articles conply with the statutes and
should be lived up to scrupul ously.”

The Exam ner in the case before ne observed:

"It is the opinion of this Exam ner that, having
once signed the Shipping Articles, the seanen's
primary duty under normal circunstances, rests with
his ship. To fail in that duty makes him
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responsi bl e under the laws for his seaman's
docunents. "

Wth that statenent, in the light of well established judicial

authority, I amin hearty accord.

Referring, now, to the third ground of appeal, | am not
satisfied that the absence of Appellants resulted in a delay in the
sailing of the vessel has been adequately proved. It is true that

the Master testified the vessel would have sailed at m dni ght had

t he Appel l ants been on board, but this testinony is weakened by the
fact that he could not explain why the vessel did not actually sail
until about 2:00 P.M on the foll ow ng day, sone eight hours after
the Appellants had returned to the vessel. |[In response to the
guestion as to the existence of any reason why the vessel could not
have sail ed when the Appellants cane aboard, the Master replied:
“No, sonething stopped it - where it cane from | don't know "

In the absence of an explanation as to what that "sonething" was,
who was responsible for it, and when it devel oped, - and of all
persons the Master should be famliar with these details - the
record | eaves much to be desired in establishing that the
"sonmething", in order to prove the specification sufficiently, did
not occur before mdnight. An attenpt to develop the tine
situation was unsuccessful on cross-exam nation of the Master
because of unresponsive answers and objections to questions which
were sustained. No effort was nmade by redirect exam nation of the
Master to bring out why the vessel did not sail until 2:00 P.M on
25 January, 1949. Wre it not for the factors brought out in the
foll ow ng paragraph, | would be inclined to remand this case to the
Exam ner for continuance of the proceedi ngs by the taking of
further testinony and ot her evidence to establish whether the

| npedi ment whi ch prevented the vessel's sailing until 2:00 PPM, 25
January, 1949, occurred before m dnight on 24 January, 1949, or
after that tine.

Al of the Appellants were |ogged by the Master of the vessel
and fined two days' pay for failure to report aboard at the posted
sailing time. In view of all the circunstances disclosed by the
record, | amof the opinion that this action represents an adequate
deterrent for the Appellants' conduct w thout the necessity of
further proceedings under R S. 4450. |In reaching this conclusion,
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| am al so influenced by the fact that all of the Appellants

ot herw se have good records in the nerchant marine, and by the
favorabl e comment by the Master regarding their services on board
his vessel after they reported on 25 January, 1949. Accordingly,
by ny following order, I amdirecting these proceedi ngs agai nst all
of the Appellants to be dism ssed. However, | w sh to enphasize
that this action is being taken on the above nentioned grounds

al one, and not because of any of the points raised in Appellants
brief.

ORDER

The order of the Coast Guard Exam ner dated Seattl e,
Washi ngton, on 31 March, 1949, is vacated and set aside. The case
I's remanded to said Examner with instructions to disnm ss the
charge and specification | odged agai nst each Appellant arising from
t he incidents herein discussed.

MERLI N O NEI LL
Rear Admral, United States Coast CGuard
Act i ng Commandant

Dat ed at Washington, D.C., this 29th day of Septenber, 1949.

sxxxx END OF DECI SION NQ 349 *x**x»
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