Appeal No. 345 - CICERO JAMES RAY v. US - 28 June, 1949.

In the Matter of Merchant Mariner's Docunent Z-439836
| ssued to: Cl CERO JAMES RAY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

345
Cl CERO JAMES RAY

This case cones before ne by virtue of Title 46 United States
Code 239(g) and Title 46 Code of Federal Regul ations 137.11-1.

On 14 April, 1949 an Exam ner of the United States Coast CGuard
at Port Arthur, Texas entered an order revoking Appellant's
Merchant Mariner's Docunent Z-439836 and all other docunents,
certificates and/or licenses issued to him upon finding himaguilty
of "m sconduct" based upon two specifications alleging, first,
assault and striking his superior officer on 16 August, 1947 while
serving as fireman-watertender on the SS JOHN G WH TTI ER and;
second, inporting and bringing into the United States 270 grains of
bul k mari huana on 14 July, 1948 while serving as oiler on the
Anerican SS ALMERI A LYKES.

Voluntarily waiving his right to representation by counsel,
Appel | ant pl eaded guilty to the charge and each specification. H's
expl anation for each incident is built around donmestic difficulty
and worry; and he nmade no attenpt to justify his acts on either
occasion. At the close of the hearing the Exam ner entered the
above order of revocation.

Fromthat order this appeal has been taken and it is now
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contended: First, that the specification alleging the inportation
of marihuana is in violation of the Fifth Amendnent to the
Constitution of the United States in that it subjects the Appell ant
to doubl e jeopardy for the sane of fense since he was convicted in
the United States District Court for the Southern District of
California and sentence was inposed. Second, the proceedi hg based
upon the charge of assault is barred by "the Statute of
Limtations."

FI NDI NGS OF FACT

On 16 August, 1947, Appellant was serving as
Fi reman- WAt ert ender on the Anerican JOHAN G VWH TTI ER under
authority of his duly issued Merchant Mariner's Docunent Z-439836.

On that date he assaulted and struck with his fist a superior
officer on watch and inflicted bodily harmto said officer. The
assault was entirely w thout provocation or justification.

On 14 July, 1948 Appellant while serving as Gler on the
Anmerican Steanshi p ALMERI A LYKES under authority of his duly issued
Mer chant Mariner's Docunent know ngly inported and brought into the
United States froma foreign country approxi mately 270 grai ns of
bul k Mari huana, contrary to | aw.

On 9 Cctober, 1948 Appell ant appeared with counsel in the
United States District Court for the Southern District of
California and upon his plea of guilty to an indictnment alleging
i1l egal inportation of marihuana, was sentenced to inprisonnent for
a period of six nonths and was fined the sum of $250.00; however,
execution of the jail sentence was suspended for a probationary
period of two years on condition that the fine be paid within
thirty days and that during said two-year period Appellant should
not violate any laws of the United States, State, County or City in
whi ch he may resi de.

OPI NI ON

It is now well established that proceedi ngs under R S. 4450
(46 USC 239), as anended, do not constitute double jeopardy within
the nmeaning of the Fifth Anendnent to the Constitution.
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There is no nerit in Appellant's contention that he was "tw ce
pl aced in jeopardy of life, linb and property *** in violation of
the Constitution of the United States of Anerica.”

Proceedi ngs under R S. 4450 (46 USC 239) are instituted to
determ ne whether or not a license, certificate or docunent which
was voluntarily granted to the holder entitling himto certain
privileges should remain in effect or be suspended, revoked or
ot herwi se, affected. It has been held that the doctrine of double
j eopardy governs only when there is an attenpt to tw ce punish
crimnally for the sanme offense; and that revocation of a privilege
voluntarily granted is a renedi al sanction enforceabl e by
proceedi ngs which are characteristically free of the punitive

el ements of crimnal prosecution. Helvering v. Mtchell, 303
U S. 391.

Title 46 United States Code 239 (h) clearly recogni zes the
remedi al nature of this proceeding by requiring that evidence of
crimnal liability be referred to the Departnent of Justice for
prosecution. Hence since this proceeding is not penal in nature,
t he doubl e jeopardy rule is inapplicable.

The fact that |limted punishnment may be inposed is not enough
to label the statute in question as a crimnal one. Brady v.
Daly, 175 U. S. 148.

The sane acts may be a violation of two different statutes
and, in such a case, the two offenses are puni shable w thout double

j eopardy being involved. United States v. Bayer, 331 U S. 532.

And it is also true that the double jeopardy rul e does not
apply when there has been a crimnal trial foll owed by anot her
action requiring a different degree of proof. Stone v. United
States, 167 U . S. 178. In this proceeding, the "substantial
evidence" rule is applicable while in the crimnal prosecution it
was necessary to establish Guilt "beyond a reasonabl e doubt."

Finally, it should be stated that the Fifth Amendnent
prohi bits double jeopardy of "life or linb" - - not "life, linb and
property” as is urged in the appeal. Since this is a proceeding

file:////hgsms-lawdb/users/K nowledgeM anagementDo...iong/ S%20& %620R%620305%20-%20678/345%20-%20RAY .htm (3 of 5) [02/10/2011 1:42:47 PM]



Appeal No. 345 - CICERO JAMES RAY v. US - 28 June, 1949.

directed agai nst appellant's docunent, there is no possibility of
doubl e j eopardy because the case of Various Itens of Personal

Property v. United States, 282 U S. 577, holds that the
forfeiture of property is not a part of the punishnent for the
crimnal offense.

Precisely what Statute of Limtations is thought to be applied
to this case has not been nmade clear by the appeal. | know of no
such Iimtation which could be invoked as a bar to this proceeding.
The statute which brought these hearings into existence certainly
contains no limtation upon the time within which they nust be
commenced; and | state ny conclusion that where Merchant seanen are
I nvol ved because of their transient and uncertain enpl oynent and
domcile, there is no statute of limtations applicable.

| agree with the statenent nmade by the Exam ner (R-7) where he
addressed the Appellant in part as follows:
“"M. Ray, in ny opinion you are guilty of the nost
serious offense, possibly short of nurder, that could be

commtted by a nerchant seaman. | am not speaking of the
first specification. That is serious. | am speaking of
t he use and possession of narcotic drugs. | believe your
story, that you were fouled up. It seens to be truthful

and straightforward, but there have been innunerable

I nstances in the nerchant mari ne where the use,
possessi on, or transportation, of marihuana has
contributed to a maj or disaster aboard ship. The first
specification was serious in itself. It is quite mnor
I n conparison. Each of the specifications are of
sufficient seriousness to cause a revocation of your
docunent. It is ny conviction that the use of nari huana,
or any other narcotic drug, is so dangerous, not only to
yoursel f, but to the ship and to your fellow crew
menbers, that there is no recourse but revocation.”

CONCLUSI ON and ORDER

| find no reason to disturb the order of the Exam ner dated
Port Arthur Texas, on 14 April, 1949, revoking Merchant Mariner's
Docunent Z-439836 and all other docunents, certificates, and/or
| i censes issued to Cl CERO JAMES RAY, Appellant. Said order is
t her ef or e AFFI RVED.
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J. F. FARLEY
Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D.C., this 28th day of June, 1949.

*xxx* END OF DECI SI ON NO. 345 ***xx
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