Appea No. 2402 - Bennie W. POPE v. US - 2 August, 1985.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S LI CENSE No. 44116
| ssued to: Bennie W POPE

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2402
Bennie W POPE

Thi s appeal has been taken in accordance with 46 U.S.C. 7702
and 46 CFR 5. 30-1.

By order dated 27 February 1985, an Adm nistrative Law Judge
of the United States Coast Guard at St. Louis, Mssouri, suspended
Appel l ant's nmerchant mariner's license for a period of two nonths
pl us an additional four nonths on eighteen nonth's probation upon
finding himguilty of negligence. The specification found proved
al l eges that, while navigating the MV CITY OF GREENVI LLE under the
authority of his license on or about 2 April 1983, Appellant failed
to maintain proper control of his vessel and tow resulting in an
allision wwth the Poplar Street Bridge at mle 179.2 of the Upper
M ssi ssi ppi River.

The hearing was held at Menphis, Tennessee from6 to 9
Decenber 1983.

At the hearing, appellant was represented by professional
counsel and entered a plea of not gquilty to the charge and
speci ficati on.

The I nvestigating Oficer introduced in evidence six exhibits
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and the testinony of two w tnesses.

i n defense, Appellant introduced one exhibit, his own
testinony, and the testinony of one other wtness.

After the hearing, the Adm nistrative Law Judge took the
matter under advisenent and ultimately rendered a witten Deci sion
and Order on 27 February 1985. She concl uded that the charge and
specification had been proved and suspended all licenses issued to
Appel l ant for a period of two nonths plus four nonths on ei ghteen
nont hs' probati on.

The Deci sion and Order was served on 28 February 1985. Appeal
was tinely filed on 25 March 1985 and perfected on 16 April 1985.

FI NDI NG OF FACT

At all relevant tines on 2 April 1983, appellant was serving
as Operator aboard the MV CITY OF GREENVI LLE under the authority
of his license. The MV CTY OF GREENVILLE and its tow were down
bound on the Upper M ssissippi River. They were under the actual
direction and control of Appellant fromthe departure from Marathon
Pi pel i ne Conpany docks, mle 1966.5, Upper M ssissippi R ver, at
approxi mately 1645, until they struck the Poplar Street Bridge at
St. Louis, Mssouri, mle 179.2, Upper M ssissippi R ver, at
approxi mately 2320. The tow was conprised of four | oaded petrol eum
barges arranged single file. Near its stern on the starboard side,
t he second barge in the tow struck the right hand pier of the
alternate span of the bridge. The overall dinensions of the
flotilla were approximately 1,050 feet by 50 feet.

On 2 April, the Mssissippi River, at St. Louis, was above 27
feet and rising. Flood stage at St. Louis is 30 feet. As a vessel
proceeds downstreamthrough St. Louis Harbor, it passes six
bri dges; the Merchants, MKinley, Veterans, Eads, Poplar Street,
and McArthur, in that order. The Eads Bridge is two tents of a
mle down river fromthe Veterans Bridge. The Poplar Street Bridge
is eight tenths of a mle below the Eads Bridge.

The vicinity of the last four bridges is known for having
sets, especially in highly water, because of the configuration of
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that stretch of the river. The severity of the set is usually

I ncreased by a strength of the current. The flow of the river at

t he bend approaching St. Louis Harbor down bound initially goes at
an angle fromthe right descending bank to the |eft descendi ng bank
near the Veterans Bridge and Eads Bridge. Wen the current hits
the left descending bank (lIllinois side of the river) above the
Poplar Street Bridge, it tends to bounce off that side at an angle
and head back for the right descending bank (M ssouri side).

Because of the sets in the river, and al so because of the
close proximty and limted clearances of the bridges, the St.
Louis Harbor area is known as a very difficult passage for tows,
especially in high water. N ght passage is even nore difficult
because of presence of background lights. The experienced pilots
who navigate the area regqularly are well aware of the conditions in
the St. Louis Harbor and conpensate for them

As the pilot proceedi ng downstream approaches the Veterans
Bridge in high water, he can expect a draft settling himtoward the
I[Ilinois shore. A simlar draft can be found in the down bound
approach to the Eads Bridge. However, as a pilot proceeding
downst r eam approaches the main channel span at the Poplar Street
Bri dge, he can expect a draft setting his tow toward the M ssour
shore, and an evernore pronounced draft in the approach to the
alternate span. The alternate span is customarily used only by
north bound tows when they are neeting down bound traffic so they
do not have to wait to go through the main channel span. In
addi tion, the main channel span has one-hundred feet nore cl earance
than the alternate span, and does not place the tow as deep into
t he bend. Consequently, the pilot would normally prefer, and be
expected to choose, the main channel span of the Poplar Street
Bridge, rather than the alternate span unless there was sone reason
he could not go through the main channel span.

After |eaving the Marathon Dock, the MV CITY OF GREENVI LLE
passed through |ock 27 which is 4 to 5 mles above St. Louis
Har bor. Appellant did not inquire about the river stage from/l ock
27 on the night of the accident. By calling the |ocks on the
marine radio, a mariner can obtain information about the actual
stage of the river at any tinme. However, Appellant did not know he
could get such information fromthe | ocks. Rather, he judged the
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stage of the river froma marker he was using on the bank while
noored at the Marathon Dock before proceedi ng dowmmstream \Wen he
| eft the dock, he believed the river was no longer rising. In
fact, the river was continuing to rise.

As Appel | ant approached the Eads Bridge, he positioned his tow
on the sailing line as depicted on the Arny corps of Engineers
Upper M ssissippi Chart No. 140. As the tow approached the bridge
it encountered a strong |eft hand set which noved it toward the
IIlinois side. As the tow passed under the bridge, Appellant had
to swng the stern to the right in order to clear the bridge span
and avoid an allision. This maneuver put his tow at an angle
heading toward the Illinois shore. As a result, it was not set up
to pass through the main channel span of the Poplar Street Bridge.
After passing the Eads Bridge, Appellant nade no maj or course
changes, but continued downstreamtoward the Poplar Street Bridge's
alternate span. As the flotilla was entering the alternate span,
it encountered a set toward the M ssouri side. This noved the tow
toward the bridge pier separating the two usable spans. Appell ant
attenpted to avoid the bridge pier by swnging his stern to port.
However, the tow s starboard side stuck the pier between the second
and third barges resulting in the breakup of the tow, fire, and
pol | uti on.

Appel l ant was not famliar with the various sets at the
bridges in the St. Louis Harbor. Prior to April 1983 he had not
been on watch down bound through the St. Loius Harbor for ten
years, except on one occasion in January 1983. Prior to those ten
years, he navigated vessels in that area regularly.

The configuration of the navigation lights on the Popl ar
Street Bridge is as follows: alternate span - one green light in
the mddle of the span; nmain channel span - one green |ight bel ow
three lights in vertical alignnment in the mddle of the span. On
the night of the accident, one of the white lights on the main span
was not operating. It is foreseeable on the inland waters that a
navi gation |ight may be out.

The visibility on 2 April 1983 was two to three mles. A
proper | ookout could have seen the piers on the Poplar Street
Bridge fromthe Eads Bridge and the nain channel span |ights that
wer e operati ng.

file:////hgsms-lawdb/users/K nowledgeM anagementD... S%6208& %20R%202280%20-%202579/2402%20-%20POPE.htm (4 of 11) [02/10/2011 8:38:58 AM]



Appea No. 2402 - Bennie W. POPE v. US - 2 August, 1985.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant contends that:

(1) Because the Coast Guard chose to enter evidence of
specific acts of negligence, it cannot rely upon the presunption of
negl i gence acconpanying the allision;

(2). Because the findings of the Adm nistrative Law Judge are

simlar to those in Petition of MV Elaine Jones, 480 F. 2d 11
(5th Gr. 1973) the Admnistrative Law Judge based her factual
findings on that case rather than evidence before her:

(3) It was error to introduce evidence of the effect of the
allision:

(4) Because Appellant introduced sone evidence that the
allision mght have been caused by factors other than his
negl i gence, he successfully rebutted the presunption of negligence;
and

(5) The cause of the casualty was not the negligence of
Appel l ant, but the fact that one of the navigation lights on the
bri dge span was extingui shed.

APPEARANCE: WIlliam C. Bateman, Jr., Esg. of Johnson and Batenan,
Menphi s, Tennessee.

OPI NI ON

Appel | ant asserts that because the Coast Guard introduced
evi dence of specific acts of negligence, it may not rely on the
presunpti on of negligence acconpanying the allision. | do not
agr ee.
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Appel l ant cites no legal authority for the proposition that by
I ntroduci ng proof of specific negligent acts, the Coast CGuard was
precluded fromrelying on the presunption of negligence. In
addi tion, Appellant does not assert that the Coast Guard
| nvestigating Oficer specifically disavowed the presunption of
negl i gence as a theory upon which the case woul d be presented.
Appel | ant nmerely argues that by presenting evidence of the facts
surrounding and | eading up to the allision, the Coast CGuard has
abandoned t he presunption of negligence.

The fact that the Investigating Oficer, in the alternative,
seeks to establish negligence by proving specific acts or om ssions
in addition to relying upon the presunption, does not affect the
continued validity of that presunption unless the evidence serves
sonehow to undermne it. Appeal Decision 2177 (HOVER). See
al so Appeal Decision 2302 (FRAPPIER). Thus, the fact that the

Coast @Guard introduced evidence of specific actions |leading up to
the allision, does not preclude a finding of negligence based on
the presunption which acconpanies the allision.

Appel | ant argues that the Adm nistrative Law Judge erroneously
relied on the facts as described in Petition of MV Elaine

Jones, 480 F. 2d 11 (5th Cr. 1973) because certain findings of
fact in the Decision and Order are simlar. | do not agree.

Appel | ant specifically conpl ains about the findings of the
Adm ni strative Law Judge: that Appellant did not properly position
hi msel f for passing through the Eads Bridge in a manner that would
have conpensated for the effect of the draft on his tow, that the
draft did in fact affect the position of the MV CTY OF
GREENVI LLF' S tow to the extent that strong rudder turns were
required to avoid contact with the pier under the Eads Bridge: and
that it is general know edge in the industry that if a vessel does
not make the Eads Bridge properly, regardl ess of whether or not it
strikes that bridge, it may not be set up to properly nmake the nmain
channel span of the Poplar Street Bridge. In support of his
position, Appellant argues that he testified that he passed under
the Eads Bridge with the rudder straight, that no changes in it
were nmade, and that his expert testified that it was proper to pass
under the Eads Bridge on the md channel line. Appellant does not
address the evidence that was presented with respect to the general
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know edge of the industry, but only states that this finding goes
beyond the record.

There was consi derabl e evidence presented with respect to the
proper manner of navigating a flotilla, such as Appellant's,
t hrough the bridges in St. Louis Harbor. Sone of the w tnesses
drew diagrans of the flotilla as it passed through the various
bridges. A change in the heading of the flotilla, as shown on
t hese diagranms, strongly suggests a rudder change. In addition,
Appel l ant's own expert witness, after exam ning the exhibits,
stated on cross-exanm nation that it would not have been possible
for the flotilla to enter the bridge as shown on the diagrans and
al so leave it as shown on the diagranms whil e hol di ng strai ght
rudder. There was testinony that the drafts in the river changed
the head of the tow both before and after it passed under the Eads
Bridge. There was al so expert testinony that if a draft were
expected, it would be proper to enter the bridge other than on the
channel center line in order to conpensate. Fromthis evidence, as
well as the totality of the other evidence presented, it was
reasonabl e for the Adm nistrative Law Judge to concl ude that
Appel | ant had not properly positioned hinself for passing under the
Eads Bridge so as to conpensate for the effect of the draft on his
tow, and that the draft, in fact, affected his flotilla to the
extent that rudder turns were required to avoid contact with the
pi er under the Eads Bridge. Considering the totality of the
testinony of the several expert mariners regardi ng passage through
St. Louis Harbor, the Adm nistrative Law Judge's finding that it is
general know edge in the industry that if the vessel does not nake
the Eads Bridge properly it nmay not be set up to nake the center
span of the Poplar Street Bridge is reasonable.

In the Decision and Order, the Adm nistrative Law Judge states
that these findings are based on the evidence. |In addition, the
record shows that the Adm nistrative Law Judge was aware that court
cases should be used only for |egal precedent, and not as a
substitute for evidence in determning the facts. Therefore, |
refuse to infer, as Appellant urges, that the Admnistrative Law

Judge based her findings on the description set forth in Petition
of MV El ai ne Jones rather than the evidence before her.

file:////hgsms-lawdb/users/K nowledgeM anagementD... S%6208& %20R%202280%20-%202579/2402%20-%20POPE.htm (7 of 11) [02/10/2011 8:38:58 AM]



Appea No. 2402 - Bennie W. POPE v. US - 2 August, 1985.

Appel | ant next urges that it was error for the Adm nistrative
Law Judge to allow introduction of evidence concerni ng what
transpired after the flotilla allided with the bridge. | do not
agr ee.

Appel | ant argues that his conduct nust be eval uated w thout
reference to the fact that damage occurred. This is, of course,
true. Damage is not an el enent of negligence in these proceedi ngs.
See Appeal Decisions 2358 (BU SSFT) and 2319 (PAVELEC). The

prima facie case of negligence was conpl ete when the Coast

GQuard established that the vessel, under Appellant's direction and
control, allided with the Poplar Street Bridge. It is permssible,
however, to show what the results of the negligence were as an
aggravating circunstances (See PAVELEC and 46 CRF Tabl e

5.20-165) or in the context of the circunstances surrounding the

| nci dent .

Appel l ant relies on Commandant v. Hopkins, NTSB Order
EM 93 (1981). However, | do not read this decision as precluding
the introduction of any evidence concerning the results of the
negl i gence i nvol ved, so long as that negligence is properly proved.

Fromthe record, it is clear, that the Admnistrative Law
Judge based her finding of negligence on the fact of the allision
and the events leading up to it. She did not base it on the
pol lution, fire, and danmage which followed. | find no error here.

Y

Finally, Appellant argues that if the presunption arose, he
rebutted it. | do not agree.

I n support of this Appellant urges: first, that his evidence
shows that he navigated the flotilla wth due care; and second,
that in any event, one of the navigation |lights on the Popl ar
Street Bridge was not operating.

Whet her or not Appellant operated the vessel with due care was
a contested issue at the hearing. Not only did the allison raise
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a presunption that he had not done so, but the Adm nistrative Law
Judge coul d properly conclude fromthe totality of the evidence
presented that Appellant had not properly set up his tug and tow
when it passed through the Eads Bridge to be in proper positionto
pass through the main channel span of the Poplar Street Bridge. In
addition, the Adm nistrative Law Judge could properly infer that
Appel l ant was negligent in failing to pronptly | ocate the main
channel span in the Poplar Street Bridge, so as to steer a proper
course to pass through it. Appellant was not as famliar wth the
St. Louis Harbor and the drafts to be encountered in it at the
particul ar stage of the river or of the particular river conditions
on the night in question as a pilot should have been. Considering
the totality of evidence, whether or not Appellant nade a
sufficient show ng that he had navigated his vessel properly under
the circunstances to rebut the presunption of negligence is a
gquestion of fact to be resolved by the Adm nistrative Law Judge.

| amunable to say that the Adm nistrative Law Judge's

determ nation in this regard was unreasonabl e.

Appel l ant further argues that the fact that one of the
navigation lights on the Poplar Street Bridge was not operating,
establishes that the negligence of the bridge was a cause of the
allision and therefore rebuts the presunption of Appellant's
negligence. Even if negligence on the part of the Poplar Street
Bri dge and those responsible for maintaining it were a contri buting
cause of the allision, this would not necessarily establish that
Appel | ant was not also negligent. In these proceedings, the
contributory negligence of others is not a defense. Appeal
Deci sion 2319 (PAVELEC).

To rebut the presunption of negligence, it would have to be
shown that the extinguished navigation |ight could reasonably have
been the cause of the allision, to the exclusion of any negligence
on the part of Appellant. 1In this case, the evidence showed t hat
the navigation lights marking the nmain channel span of the Poplar
Street Bridge consisted of a single green light with three white
| ights arranged vertically above it. The navigation |ight for the
al ternate span of the bridge, through which Appellant ultimtely
tried to pass, was a single green light. The Iight that was not
operating was one of the three white |ights above the green I|ight
mar ki ng the mai n channel span. The evidence al so showed t hat
navigation lights, fromtinme to tinme, do fail to operate, and that
experienced navigators are aware of this fact. Considering this,
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| cannot say that Adm nistrative Law Judge's failure to find this
ci rcunstance to have rebutted the presunption of Appellant's
negl i gence was unreasonabl e.

Where as here, the Adm nistrative Law Judge's conclusions are
not unreasonabl e based on the totality of the evidence, even though
ot her concl usi ons m ght have been drawn, they wll not be
di sturbed. See Appeal Decision 2333 (AYALA), and 2320

( FRAPPI ER) .

Appel | ant argues vigorously that the decision of the National
Transportation Safety Board in Commandant v. Jahn, NTSB O der
EM 88 (1981), is controlling and the presunption has been rebutted
by a showng that the allision could have resulted fromfactors
ot her than Appellant's negligence. | do not believe that this

deci sion hel ps Appellant. 1In JAHN there were factors present

whi ch could well have caused the grounding of the vessel which he
was piloting entirely independently of any negligence on his part.
Were, as here, the other potential causes of the casualty are

t hi ngs for which the Adm nistrative Law Judge coul d reasonably find
that a prudent pilot could conpensate, the Adm nistrative Law Judge
Is not required to find that the presunption is rebutted. See

United States v. woods, 681 F.2d (5th Gr. 1982) and
Commandant v. Pitts, NTSB Order EM 98 (1983), both deci ded
since JAHN.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substanti al evidence of a reliable and probative nature. The
heari ng was conducted in accordance with the requirenments of
appl i cabl e regul ati ons.

ORDER

The order of the Adm nistrative Law Judge dated at St. Louis,
M ssouri on 27 February 1985 i s AFFI RVED.

B. L. STABILE
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Vice Admral, U S. Coast Guard
Vi ce Commandant

Signed in Washington, D.C. this day of Second August 1985.

*xxxx  END OF DECI SI ON NO. 2402 *x**x

Top

file://l/hgsms-lawdb/users/K nowl edgeM anagement... %208 %620R%:202280%620-96202579/2402%20-%20POPE.htm (11 of 11) [02/10/2011 8:38:58 AM]



	Local Disk
	Appeal No. 2402 - Bennie W. POPE v. US - 2 August, 1985.


