Appeal No. 2449 - Hilton VANRIGHT v. US - 8 June, 1987.

UNI TED STATES OF ANMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT
| ssued to: Hilton VANRI GHT 554273

DECI SI ON OF THE VI CE COVVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2449

Hi | ton VANRI GHT

Thi s appeal has been taken in accordance with 46 U. S. C. 7702 and
46 CFR 5. 30-1.

By order dated 5 June 1986, an Adm nistrative Law Judge of the
United States Coast Guard at Houston, Texas, suspended Appellant's
| i cense and nerchant mariner's docunent for six nonths outright, plus
an additional six nonths remtted on twel ve nonths' probation upon
finding proved the charge of m sconduct. The charge was supported buy
two specifications, both of which were found proved. The first
specification alleged that on or about 17 January 1986, Appell ant,
whil e serving as second assi stant engi neer aboard the SS OVERSEAS
ALASKA, under the authority of the captioned docunents, while the
vessel was at sea and Appellant was on watch, wongfully failed to
obey the direct order of the first assistant engineer in that
Appellant failed to |l eave the engine roomarea and go to the operating
platform The second specification alleges that Appellant, on the
sanme date and while serving in the sane capacity, wongfully assaulted
the first assistant engineer wth a hammer, and assaulted and battered
the first assistant engineer with his fists, resulting ininjury to
the first assistant engineer.

The hearing was held at Port Arthur, Texas on 18 March 1986 and
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24 April 1986.

At the hearing Appellant was represented by professional counsel
and denied the charge and specifications.

The Investigating Oficer introduced in evidence twenty-two
exhibits and the testinony of two w tnesses.

I n defense, Appellant introduced in evidence on e exhibit, his
own testinony, and the testinony of one additional wtness.

After the hearing the Adm nistrative Law Judge rendered a
deci sion in which he concluded that the charge and specifications had
been proved, and entered a witten order suspending all valid |licenses
and docunents issued to Appellant for six nmonths outright, plus an
additional six nonths remtted on twelve nonths' probation.

The conpl ete Deci sion and Order was served on 10 June 1986.
Appeal was tinely filed on 10 July 1986 and perfected on 17 Qctober
1986.

FI NDI NGS OF FACT

Appel lant is the holder of a Coast Guard |icense which authorizes
himto serve as First Assistant Engi neer of steam vessels of any
hor sepower .

On 17 January 1986, Appellant was serving as second assi stant
engi neer aboard the USS OVERSEAS ALASKA under the authority of his
Coast guard |icense. At about 0130, Appellant awakened the firs
assi stant engineer and told himthat he was having problens with the
drain tank punps and needed hel p. The first assistant engineer
I medi ately went to the engine room where he reset a tripped circuit
breaker, then decided to activate a second punp. He told Appellant to
open the di scharge valve, but Appellant did not respond, and the first
assi stant engi neer decided it would be faster to open the valve
himself. To do so, he had to pass Appellant on a narrow wal kway
| eading to the discharge valve, he tried to get by Appellant on the
narrow wal kway, Appellant pushed the first assistant back and told the
first assistant not to touch him Heated conversation followed, and
the first assistant ordered Appellant to go up to the operating
platform Appellant did not conply.
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At this point, the drain tank overflowed. Wile the first
assistant was trying to correct the problem Appellant was shouting
that the first assistant was crazy and that the first assistant with
his fists and picked up a hammer, waving it as if to strike the first
assi stant.

BASES OF APPEAL
Appel | ant rai ses three grounds for appeal:

1. The Adm nistrative Law Judge erred in all ow ng anmendnent of
t he second specification.

2. Certain exhibits did not conformto the requirenents of
federal regulations, and were erroneously admtted.

3. Certain other exhibits were "fraudulently offered to the
court” and shoul d not have been consi der ed.

APPEARANCE : Donald L. Boudreaux, Esq., Beaunont, Texas.

OPI NI ON

Appel l ant first argues that the Adm nistrative Law Judge erred in
all om ng anendnent of the second specification. This specification
originally alleged that Appellant had wongfully assaul ted and
battered the first assistant engineer with his fist and a hamer. On
notion of the Investigating Oficer, the Adm nistrative Law Judge

al | oned anmendnent of the specification to allege that Appellant
wongfully assaulted the first assistant engineer wwth a hamer, and
assaulted and battered the first assistant engineer with his fists.
Appel | ant contends that this amendnent added a second of fense where
only one had originally been charged, and that the remedy nust be

di sm ssal

I find no reversible error. The substance of the anendnent was
no to add an offense, but to | esson the severity of the alleged
actions by deleting the allegation that Appellant battered the first
assistant with a hamrer. "An Adm nistrative Law Judge nmay anend
charges and specifications to correct mnor errors. See 46 CFR 5. 20-65.
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[current version at 46 CFR 5.525]; Decision on Appeal No. 2332 (LORENZ)

Only if there is prejudice, a |lack of notice or no fair

opportunity to litigate, does he exceed his discretion. Decision on
Appeal No. 2209 (SIEGELMAN)." Appeal Decision 2393 (STEWART). It
Is plain in this case that there was no prejudice, |ack of notice or
| ack of opportunity to litigate, and indeed Appell ant does not so
contend. Appellant was aware of the governnent's case and was
prepared to defend against it. Additionally, the Admnistrative Law
Judge offered to grant Appellant additional time to respond to the
anmendnent if requested. (Record at 22, 32.)

Appel | ant next contends that |Investigating Oficer's Exhibits 2,
3, 4, 10 and 11 were inproperly admtted since they "do not conformto
the requirenents of 46 CFR 5.543(b) in that the certifying officer
nerely stated that the docunent was 'Certified to be a true copy of
the original' and failed to further state that he had seen the
original and had conpared the copy with the original and found it to
be a true copy and further failed to assign [sic] his duty station to
t he docunent." Appellant's Brief at 3.

Appel lant's argunent is without nerit. Investigating Oficer's
Exhibits 2 (Certification of Shipping Articles), 3 (certified true
copi es of certain pages of the vessel's official |ogbook), and 4
(certified true copy of the vessel's Certificate of Inspection) were
admtted at the hearing w thout objection. Wth respect to Exhibit 2,
the Investigating Oficer's certification is in substantial conpliance
wth 46 CFR 5.543(b). Exhibit 4 is not covered by 46 CFR 5.543(b),
which by its terns applies only to "extracts fromrecords in the
cust ody of the Coast Guard, shipping articles, and | ogbooks . :

Al t hough Appel |l ant objected to the adm ssion of Exhibit 11 (copy of
vessel's engi neering | ogbook) at the tine it was offered on the ground
of inproper certification (Record at 117) this docunent was | ater
admtted, with appropriate certification | anguage, as Exhibit 19.
Exhibit 10 (certified true copy of a page of the vessel's official

| ogbook) was nmarked for identification and later admtted, wth
appropriate certification | anguage, as Exhibit 17. Appellant did not
object to the adm ssion of either Exhibit 17 or Exhibit 19. Record of
Proceeding on 24 April 1986 at 10.
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Finally, Appellant contends that Exhibit's 13-19 were
"fraudulently offered to the court” since Exhibit 13, a letter
forwardi ng the other exhibits fromthe Coast Guard Marine Safety
Ofice in Boston, MAto the Marine Safety O fice in Port Arthur,
Texas, where the hearing was held, was signed by the Seni or
| nvestigating Oficer "by direction.” Appellant argues that the "by
direction" authority does not conformwth the requirenents of 46 CFR
5.543(b). That regul ati on, however, applies to certification of
extracts from shipping articles, |ogbooks and other records in the
custody of the Coast Guard. Exhibit 13 is nmerely a cover letter
attachi ng copies of records which were in the custody of Marine Safety
O fice, Boston and was so identified at the hearing. Record of
Proceeding on 24 April 1986 at 9. It is not a log entry requiring
certification, nor was it offered as such

Appel | ant argues further that the investigating officer in Boston
coul d not have conpared Exhibits 14 through 19 with the original at
his "honeport" of Boston, since the OVERSEAS ALASKA was | ocated in
Texas at the tinme of the certification. This argunment is wthout
merit. Exhibits 14-19 are duplicates of the copies nmade fromthe
original log entries and maintained in the records of Marine Safety
O fice, Boston. Appellant did not object to the adm ssion of these
exhibits at the tinme they were offered (Record of Proceeding on 24
April 1986 at 5 - 10), and has established no reason to exclude them

|V

As di scussed above, Appellant has raised a nunber of issues
concerning the admssibility of docunentary evidence. However, it
shoul d be noted that this case does not rise or fall on the
docunentary evidence. |In addition to the 22 exhibits, the
| nvestigating Oficer presented the testinmony of the first assistant
engi neer and the tel ephonic deposition of the chief engineer.
Appel | ant presented the tel ephonic deposition of the oiler, his own
testimony, and one exhibit. |In finding the charge and specifications
proved, the Adm nistrative Law Judge found the testinony of the first
assi stant engi neer, the chief engineer and the oiler nore credible
t han that of Appellant. Decision and Order at 15.

It is the function of the judge to evaluate the credibility of
W tnesses in determ ning what version of events under consideration is
correct. Appeal Decision 2097 (TODD). See Appeal Deci sions
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2390 (PURSER), 2356 (FOSTER), 2344 (KCHAJDA).

CONCLUSI ON

Having reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient cause
to disturb the findings and concl usions of the Adm nistrative Law
Judge. The hearing was conducted in accordance with the requirenents
of applicabl e regul ati ons.

ORDER
The order of the Adm nistrative Law Judge dated 5 June 1986 at
Houst on, Texas, i s AFFI RVED.

J. C IRWN
Vice Admral, U S. Coast Guard
Vi ce Conmmandant

Si gned at Washington, D.C. this 8th day of June 1987.
2. PLEADI NGS
.02 Anmendnent of
m nor changes al |l owed
.35 FErrors
m nor, specifications containing may be anended
. 58 Pl eadi ngs
anmendnment of, m nor changes all owed
.90 Specification
anmendnment of, m nor changes all owed
5. EVI DENCE
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.23 Credibility of Evidence
determ ned by ALJ

.33 Docunentary
official records, admssibility of

.39 Hearsay
busi ness record exception
di scussed

.60 Log entries
adm ssibility of

.98 Shipping articles
adm ssibility of

12. ADM NI STRATI VE LAW JUDGES

.29 Credibility

determ ned by ALJ

Appeal Decisions Cted: 2209 (SIECELMAN), 2332 (LORENZ),
2356 (FOSTER), 2344 (KOHAJDA), 2390 (PURSER), 2393 (STEWART).

NTSB Cases Cited: None.

Federal Cases Cited: None.

Statutes Cited: None.
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Regul ations Cited: 46 CFR 5.20-65, 46 CFR 5.525, 46 CFR 5.543(b)

*xxxx  END OF DECI SI ON NO. 2449 ****x
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