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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE No. 569146
| ssued to : Joseph J. PONER

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2448
Joseph J. POVNER

Thi s appeal has been taken in accordance with 46 U.S.C. 7702
and 46 CFR 5. 30- 1.

By order dated 29 May 1985, an Adm nistrative Law Judge of the
United States Coast Guard at New York, New York, suspended
Appellant's license for one nonth outright, plus and additional two
nonths remtted on nine nonths' probation upon finding proved the
charges of m sconduct and negligence. The specification under the
m sconduct charge all eges that while serving as Docking Pil ot
aboard the MV VERGD, under the authority of the captioned
docunents, on or about 1 Septenber 1984, Appellant piloted the
vessel in Newbold Channel, Del aware River, an area beyond the scope
of his license. The specification under the negligence charge
al l eges that, while serving in the sane capacity on the sane date,
Appel | ant caused the vessel to ground in the Del aware River.

The hearing was held at Phil adel phia, Pennsylvania, on 26
March and 16 April 1985.

At the hearing Appellant was represented by professional
counsel and entered a plea of not guilty to the charges and
speci fications.
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The Investigating Oficer introduced in evidence six exhibits
and the testinony of one w tness.

I n def ense, Appellant introduced in evidence one exhibit and
his own testinony.

After the hearing the Adm nistrative Law Judge rendered a
decision in which he concluded that the charges and specifications
had been proved. The Adm nistrative Law Judge entered a witten
order suspending all licenses issued to Appellant for one nonth
outright, plus an additional two nonths remtted on nine nonths'
pr obati on.

The conpl ete Decision and Order was served on 5 June 1985.
Appeal was tinely filed on 17 June 1985 and perfected on 30
Decenber 1985.

FI NDI NGS OF FACT

Appel | ant hol ds a Federal License which is endorsed as
foll ows:

First Cass Pilot of steam and notor vessels of any gross
tons upon the Del aware River fromthe nouth of the

Schuyl kill River to upper end Fisher's Point Range;
Operator of uninspected tow ng vessels upon the inland
waters of the United States, excepting waters subject to
the International Regulations for preventing collisions
at sea 1972; Radar QObserver (inland waters) - expires
Novenber 1984.

On 1 Septenber 1984, Appellant was serving as "Docking Pilot"
aboard the MV VERGO during an undocki ng operation fromthe
Fairl ess Steel Wrks, Trenton, New Jersey.

The waters of the Del aware River which are involved in this
proceedi ng are not enconpassed within the pil otage endorsenent on
Appel l ant' s |icense.
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BASI S OF APPEAL

Appel | ant advances a nunber of grounds for appeal. These may
be sunmarized as fol |l ows:

1. The Coast CGuard |l acks jurisdiction over his |icense.

2. The Adm nistrative Law Judge erred in admtting and
relying upon entries fromthe VERGO s deck and bell | ogs.

3. The Admi nistrative Law Judge m sinterpreted certain
synbols in the | og books.

4. The presunption of negligence, which normally arises when
a vessel grounds, was rebutted.

Because of the disposition of the case, only the first three
of these bases are di scussed.

APPEARANCE: Janes F. Young, Esqg., Krusen Evans & Byrne,
Phi | adel phi a, Pennsyl vani a.

OPI NI ON

Appel | ant argues that he was not serving under the authority
of his Coast Guard license at the tinme of this incident. | do not
agr ee.

Jurisdiction in these proceedings is prem sed on the
requi renment that, at the tine of the offense conplained of, the
I ndi vi dual charged was acting under the authority of his |icense,
certificate or docunent. 46 USC 7703. The Charges here so all ege.
An individual is considered to be acting under the authority of a
| i cense when the holding of the license is required by the |aw or
regulation or is required in fact as a condition of enploynent. 46
CFR 5.01-35 (Current version at 46 CFR 5.57). The Adm nistrative
Law Judge states the "[t]here is no |law or reqgulation cited or
pronounced by the Investigating Oficer that addresses
jurisdiction.”™ Decision and Order at 7. The Investigating Oficer
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argued rather that jurisdiction was prem sed on the rational e that
being the holder of a properly issued |license was a condition of
Appel I ant' s enpl oynent aboard t he VERGO

Appel | ant argues that there is no evidence in the record that
he was hired by reason of his federal pilot's license. The
Adm ni strative Law Judge, however, nade the foll ow ng
determ nati ons concerning this question: (1) Appellant possessed
a federal pilot's license. (2) Appellant did not possess a
Pennsylvania State Pilot's license. (3) Wen Appellant boarded
the VERGO at the Fairless Steel Wrks, he introduced hinself as the
undocki ng pil ot and handed the "Pilot's Slip" (1.0 Exhibit 1) to
the Master. (4) This docunent contained a "pilotage clause.”" (5)
The significance of this act was that Appellant held hinself out as
a conpetent Pilot for this area of the Delaware R ver and
“inpliedly warranted the possession and sufficiency of his
| icense."” Decision and Order at 8. (6) The Master's act of
returning the signed "Pilot's Slip" "was an acceptance of
Appellant's offer and inplied warranty." Decision and Order at 8.
Accordingly, the Adm nistrative Law Judge concl uded that the
possession of the pilot's license with adequate pil otage was a
condition of his enploynent, citing Appeal Decision 1077
(COLLINS). (Pilot held to be acting under authority of |icense
where holding of |icense was a condition of enploynent.)

| find the Adm nistrative Law Judge's conclusion to be well
supported by the evidence, and I will not disturb it. As the
Adm ni strative Law Judge succinctly pointed out, since the Master
had requested the assistance of a docking pilot, there was "no
reason to believe that he would turn over the conn of his vessel to
anyone but a licensed pilot." Decision and Order at 8.

In finding that a grounding occurred, the Adm nistrative Law
Judge relied on certain entries made in the VERGO s deck and bell
| ogs. Appellant asserts that the Judge erred in admtting these
| og entries, since they should have been excluded as hearsay. He
argues that there are discrepancies in the deck |1og, that the nost
significant entry has been altered, and that substantial evidence
does not support a finding that the vessel grounded.
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Wth respect to Appellant's argunent that the log entries
shoul d have been inadm ssible as hearsay, | point out that strict
adherence to the Federal Rules of Evidence is not required in
suspensi on and revocation proceedi ngs (46 CFR 5. 20-95(a), current
version at 46 CFR 5.537.), and hearsay evidence is not
| nadm ssible. Further the log entries are adm ssi bl e under the
provi sions of 46 CFR 5.20-107(a), as it existed at the tinme of the
heari ng, as business entry exceptions to the hearsay rule. "The
evidentiary weight to be given such entries is determ ned
separately in each case; however, they may constitute substanti al
evi dence to support findings. See Appeal Decisions 2117

(AGUI LAR) and 2133 (SANDLIN)." Appeal Decision 2289
( ROGERS) .

However, the inconsistencies in the record concerning the
groundi ng of the vessel while under control of Appellant cause ne
to remand this case for further proceedings.

The record shows that Appellant backed the MV VI RGO out from
the Fairless Steel dock, turned the vessel to head downstream and
turned over control of the vessel to a river pilot. The river
pil ot experienced steering problens with the vessel, and the vessel
subsequently grounded about one ml|e downstream At that point,
the river pilot called Appellant back to the bridge (Record at 19),
wher eupon Appel l ant resuned control of the vessel and returned to
t he dock.

Al t hough Appellant testified that the vessel did not ground
during the undocking (Record at 34), the Admnistrative Law Judge
determ ned that the VIRGO grounded as Appel |l ant backed into the
channel fromthe dock. |In making this determ nation, as noted
above, he relied on certain entries made in the VERGO s deck and
bel | 1 ogs.

The deck log (Investigating Oficer's Exhibit No. 3) records
a grounding at 0915 on 1 Septenber. Appellant contends this was
after he relinquished control of the vessel to the river pilot.
Appel | ant argues that the Investigating Oficer and the
Adm ni strative Law Judge m sinterpreted the neani ngs of various
synbols in the bell log, with the result that the Admnistrative
Law Judge in his Decision and Order ascribed to Appell ant maneuvers
that he did not nake. Appellant's point is well made.
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The thrust of Appellant's argunent is that the Adm nistrative
Law Judge reversed the neanings of all the ahead and astern entries
in the bell |log, and that the neanings assigned to the synbols in
the og by the Adm nistrative Law Judge are contrary to the "custom
and trade of the shipping industry.” Brief at 12. To illustrate
this argunment, Appellant points out that, as the bell |og was
interpreted by the Adm nistrative Law Judge, the VIRGO was on a
dead sl ow ahead bell for a period of nine m nutes beginning at 0853
- the tinme Appellant began to maneuver the vessel away fromthe
dock. Appellant argues that since the VERGO was noored bow to the
shore, and was required to back fromits noored position out to the
river channel, if it had been on a dead sl ow ahead bell for nine
m nutes "there woul d have been the . . . prospect of the vessel
becom ng a permanent fixture in the |ocation imediately forward of
her noored position."™ Appellant argues that the actual order was
dead sl ow astern. Appel | ant argues further that a series of
orders from 0908 to 0915, which the Adm nistrative Law Judge
characterized as astern orders, were actually ahead orders, given
to head the vessel downstream on her voyage. Critical to the
Adm ni strative Law Judge's determ nation that the VI RGO grounded as
Appel | ant backed into the channel fromthe dock was his finding
that "the vessel's engines were astern from 0908 until . . . 0915."
Deci sion and Order at 10.

Wiile it is generally the function of the judge to determ ne
what version of events under consideration is correct, (Appeal
Deci sion 2097 (TODD)), | am persuaded that the inconsistencies
poi nted out be Appellant require remand to the Adm nistrative Law
Judge for further proceedi ngs concerning the maneuvers of the MV
VERGO. Specifically, the Adm nistrative Law Judge shoul d reexam ne
t he neani ngs assigned to the various bell log entries in |ight of
the issues raised by Appellant, and shoul d nake suppl enent al
findings concerning the orders issued by Appellant from0853 to
0915.

ORDER

The deci sion and order of the Adm nistrative |aw Judge dated
29 May 1985, at New York, New York, is nodified as foll ows:

The finding of the Adm nistrative Law Judge as to the charge of
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m sconduct is AFFIRVED. The finding of the Adm nistrative Law
Judge as to the charge of negligence is SET ASIDE. The order
suspendi ng Appellant's license is VACATED. The case is REMANDED to

the Adm nistrative Law Judge for further proceedi ngs consi stent
with this decision.

J. C IRWN
Vice Admral, U S. Coast uard
VI CE COVWANDANT

Si gned at Washington, D.C. this 8th day of June, 1987.

sxxx%  END OF DECI SION NO. 2448 ****x
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