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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE No. 533836
| ssued to: Raynond H MATH SON

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2445
Raynmond H. MATHI SON

Thi s appeal has been taken in accordance with 46 USC 7702 and
46 CFR 5. 701.

By order dated 16 January 1986, an Adm nistrative Law Judge of
the United States Coast Guard at Jacksonville, Florida, suspended
Appellant's license for two nonths, remtted on twelve nonths'
probati on upon finding proved the charge of m sconduct. The
speci fication found proved al |l eges that Appellant, while serving as
operator aboard the MV BELCHER PENSACOLA, under the authority of
t he capti oned docunent, on or about 20 July 1984, after an
underwat er survey and the unauthorized repair of tank barge Bel cher
No. 35 at Key West, Florida, wongfully failed to nmake known to
officials designated to enforce inspection |aws, at the earliest
opportunity, a marine casualty producing serious injury to said
tank barge in violation of 46 USC 3315.

The hearing was held at Mam, Florida. on 13 March 1985.

At the hearing Appellant was represented by professional
counsel and entered a plea of not gquilty to the charge and
speci ficati on.
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The evidence was incorporated by reference fromthe case of
Li cense No. 18271 issued to Richard Lee HODNETT, which is the

subj ect of a separate appeal. (The charge here and the charge in
HODNETT arose fromthe sane incident.) No additional evidence was
i ntroduced in this case. |In the HODNETT case, the Investigating

O ficer introduced in evidence six exhibits and the testinony of
two W tnesses.

I n defense, Appellant introduced in evidence two exhibits and
the testinony of one w tness.

After the hearing the Adm nistrative Law Judge rendered a
deci sion in which he concluded that the charge and specification
had been proved, and entered a witten order suspending all
| i censes and/or docunents issued to Appellant for two nonths,
remtted on twelve nonths' probation.

The conpl ete Decision and Order was served on 18 January 1986.
Appeal was tinely filed on 14 February 1986 and perfected on 17
April 1986.

FI NDI NGS OF FACT

On 18 July 1984, Appellant was one of two individuals aboard
the MV BELCHER PENSACOLA to serve as operators. Appellant's Coast
GQuard |license authorizes himto act as operator of uninspected
tow ng vessels of not nore than 300 gross tons upon oceans,

i ncl uding the waters of the U S. not including Western Rivers. The
MV BELCHER PENSACOLA is an uni nspected tow ng vessel of 96 gross
tons, 64.7 feet in length, owned by Bel cher Tow ng Conpany. On 18
July 1984, the BELCHER PENSACOLA was tow ng the barge BELCHER No.
35, a tank barge 298 feet in length, with a cargo of oil on a
voyage to Key West, Florida.

At approximately 1750 on 18 July 1984, the BELCHER No. 35
grounded. Fol | ow ng the grounding, M. Hodnett, who was on watch at
the time and was at the helm reported the incident via radio to
his enpl oyer's dispatcher. Neither M. Hodnett nor Appell ant
reported the incident to the Coast Guard at that tine.

Subsequent |y, the BELCHER PENSACOLA freed the barge, and the
flotilla continued on to Key West. An inspection of the barge at
Key West reveal ed no contam nation of the cargo, although the cargo
| evel for No. 2 port tank was "off" by 1 foot, 4 inches. An
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underwat er inspection on 20 July revealed a hole approximtely 5
I nches long and 3/8 inches wide in the hull in way of No. 2 port
tank. Tenporary repairs were made, at a cost of $50.

Appel l ant and M. Hodnett prepared a "Report of Marine
Accident, Injury or Death," CG Form 2692, dated 18 July 1986.
Appel |l ant signed the formas "Captain.” This formwas mailed to
t he Coast Guard Marine Safety Ofice, Mam , Florida, by an
official of Belcher Towng Co., on 23 July 1984, and was received
by the Marine Safety Ofice on 24 July 1984. On 25 July 1984, the
Marine Safety O fice received tel ephone notice that a pollution
I nci dent involving the BELCHER No. 35 had occurred at the Bel chder
facility in Mam.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant urges that:

1. The essential elenent of "willful ness" was omtted from
t he charge and specification.

2. The charge and specification were not proved.

3. Appel | ant was prejudiced by the introduction of evidence
of the mnor oil spill fromthe BELCHER No. 35.

4. The sanction entered was disproportionate to the offense.

5. The Coast Guard "brought charges" against Belcher Gl
Conpany for the sane of fense.

Appearance: David F. MclIntosh, Esqg.; Corlett, Killian, Hardenan,
Mcl ntosh & Levi, P.A ; 116 West Flager St., Mam, Florida 33130.

OPI NI ON

Appel | ant argues first that since he was charged with
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violation of a regulation issued under Title 52 of the Revised
Statutes (46 CFR 4.05-11(a)), the proceeding was therefore based on
46 USC 239, which refers to a "wllful" violation of the statutory
and regul atory provisions, and requires that the charge be
“violation of statute" or "violation of regulation."”

This argunent m sstates the charge, as well as the current
state of the law. It is well settled that a violation of a duty
| nposed by formal rule or regulation my be charged as m sconduct
and that there is no requirenent that willful m sconduct be proved.
Appeal Decision 2248 (FREEVMAN). Further, 46 USC 239 was

repeal ed by Pub. L. No. 98-89, Aug. 26, 1983, 97 Stat. 500. The
pertinent statute is now found at 46 USC 7703, which no | onger
requires that a violation of Iaw or regulation be wllful.

Appel | ant next contends that the charge was not proved by
substanti al evidence. He advances several grounds for this
ar gument .

Initially, Appellant urges that the Adm nistrative Law Judge
erred in taking judicial notice of the charge sheet to find that
t he Coast CGuard had not been notified of the grounding. In
considering the notice question, the Adm nistrative Law Judge
stated in his Decision and Order in the HODNETT case:

The service of the charge sheet alleging specifically no
noti ce was given under the regulation or statute inplies
t hat nothing was noticed or reported prior to July 24.
Said inplication is buttressed by LCDR STEI NFORD s
testinmony that the Coast Guard had no know edge of the
grounding or repairs prior to July 25th. Moreover, this
Adm ni strative Law Judge may take official notice of the
absence of any such report prior to 24 July.

Clearly, a charge sheet does not constitute evidence, and any
reliance of the Adm nistrative Law Judge upon the charge sheet
woul d constitute error. 46 CFR 5.05-17(a) [current version at 46
CFR 5.23] Further, the absence of a report being filed with the
Coast Guard prior to 24 July 1984 is not a fact of which official

notice may be taken. See Fed. R Evid. 201, see also 3
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Davis, Administrative Law Treatise, 15:6 (2d ed. 1980).

However, any error conmtted is harm ess, since the record clearly
supports the Adm nistrative Law Judge's finding that the CG Form
2692 was received on 24 July. (The Coast Guard "date received"
stanp indicates 24 July on the Form 2692. The Port Manager for

Bel cher Towing testified that he nailed the report on 23 July.)

Appel | ant continues his argunent that the charge was not
proved by asserting there is no evidence that he was aware of the
repairs to the tank barge. This argunent is without nerit.
Aut hori zation for the repairs was signed by Appellant (I.O Exh.
5). Additionally, the "Report of Marine Accident Injury or Death,
" (Resp. Exh. B) which docunents information concerning the anount
of damage, was signed by Appellant. Odinarily, these reports are
excl uded since they constitute adm ssions during a Coast Guard
I nvestigation by the person charged. 46 CFR 5.551. Here, however,
the report was introduced by the Respondent in the HODNETT case,
and it was expressly stipulated that the record in HODNETT woul d be
I ncorporated in its entirety into the record here. (Record at 9,
Decision and Order at 12.) The report is properly in evidence.

Appel | ant next asserts that the charge and specification were
not proved because there was no "marine casualty" as the termis
defined in 46 USC 6101. However, that statute does not define
“marine casualty," but rather lists those categories of marine
casual ties which nmust be reported. The termis defined in Coast
GQuard regul ations (46 CFR 4.03-1(a)), and includes "any acci dent al
grounding." 46 CFR 4.03-1(b). Here, the record clearly establishes
t hat a groundi ng occurred.

However, the specification found proved here does not all ege
that Appellant failed to report a "marine casualty” in violation of
46 USC 6101. |Indeed, the grounding was reported to the Coast Cuard
by the subm ssion of the Form CG 2692. Rather, Appellant was
charged with a violation of 46 USC 3315, which inposes a reporting
requi rement separate and distinct fromthose of 46 USC 6101. Under
46 USC 3315, licensed individuals are required to report "at the
earliest opportunity, any marine casualty producing serious injury"
to a vessel subject to inspection.

Appel l ant was |icensed under 46 USC 7101, and is clearly
responsi bl e under the statute to make the report. W thout

file://l/hgsms-lawdb/users/K nowl edgeM anagementD...& %20R%202280%620-%202579/2445%20-%20M ATHI SON.htm (5 of 7) [02/10/2011 8:43:27 AM]



Appeal No. 2445 - Raymond H. MATHISON v. US - 6 March, 1987.

gquestion, a 5 inch by 3/8 inch underwater hole in the cargo tank of
a | aden single-skin (Resp. Exh. B) tank barge is "serious damage."
The Adm nistrative Law Judge determ ned that the witten report,
submtted six days after the casualty, did not qualify as "at the
earliest opportunity."” Decision and Order at 12. | find no
reversible error in this determ nation.

Appel | ant al so contends that the charge was not proven since
"there was no substantial evidence concerning the office practices
of the Coast Guard Marine Safety Ofice" and that thus "the
evidence failed to prove that he did not tinely (i.e. within five
days), file a casualty report.” Appellant's Brief at 20. However,
Appel | ant has not been charged with failure to file a casualty
report within five days, but with failure to report a "serious
injury” to a vessel subject to inspection "at the earli est

opportunity.”™ As noted supra, | find no reason to disturb the
Adm ni strative Law Judge's determ nation that he did not do so.

Appel | ant next contends he was prejudiced by the introduction
into evidence of the fact of an oil spill fromthe BELCHER No. 35
whi ch occurred subsequent to the tine when he surrendered care,
custody and control of the barge. He argues that the Investigating
Oficer msrepresented to the Adm nistrative Law Judge t hat
evidence of the spill was necessary to establish the fact that this
was the first notice the Coast Guard had of the danage to the
barge. This argunent is without nerit. The Adm nistrative Law

Judge did not rely upon evidence of a spill in making his
determ nation as to the tineliness of the casualty report.
Moreover, the fact of a spill was admi ssible in the determ nation

of an appropriate sanction. See Appeal Decision 2402
( POPE) .

Y

Appel | ant next contends that the sanction is disproportionate.
It is well settled, however, that the sanction inposed at the
conclusion of a case is exclusively within the authority and
di scretion of the Adm nistrative Law Judge unless there is a
showi ng that an order is obviously excessive or an abuse of
di scretion. Appeal Decisions 2422 (d BBONS), 2391 (STUMES), 2362
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(ARNOLD) and 2313 (STAPLES); see al so Appeal Decision
2173 (PIERCE). There was no such show ng here.

V

Finally, Appellant contends that the Coast Guard took
"I nconsistent positions" since a civil penalty was assessed agai nst
Bel cher Tow ng for this sanme incident. However, civil penalty
proceedi ngs are separate and distinct from suspension and
revocation proceedi ngs, which are renedial, and not penal in
nature. 46 CFR 5.01-20 [current version at 46 CFR 5.5]. There is
no inconsistency in the initiation of both proceedi ngs.

CONCLUSI ON

Havi ng reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient
cause to disturb the findings and conclusions of the Adm nistrative
Laws Judge. The hearing was conducted in accordance with the
requi rements of applicable regul ations.

ORDER

The decision of the Adm nistrative Law Judge dated at
Jacksonville, Florida, on 16 January 1986, is AFFI RVED.

J. C IRWNN
Vice Admral, U S. Coast Guard
VI CE COVVANDANT

Si gned at Washington, D.C. this 6th day of March, 1987.

sxxx* END OF DECI SI ON NO. 2445 ****x

Top
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