Appea No. 2443 - Wayne BRUCE v. US - 5 January, 1987.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE No. 38389
| ssued to: Wayne BRUCE

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2443
Wayne BRUCE

Thi s appeal has been taken in accordance with 46 USC 7702 and
46 CFR 5. 701.

By order dated 28 April 1986, an Adm nistrative Law Judge of
the United States Coast Guard at Jacksonville, Florida, suspended
Appellant's license outright for one nonth, plus an additional six
nonths remtted on twelve nonths' probation upon finding proved the
charge of negligence. The specification alleges that Appellant,
whi |l e serving as operator aboard the MV MR AM M DEFELI CE, under
the authority of the captioned docunent, failed to properly attain
and/ or use available weather information prior to proceeding to sea
with the MV MRIAM M DEFELICE and the tow GULF FLEET 263,
contributing to the failure of the towi ng connection and groundi ng
of the barge GULF FLEET 263. A second specification under the
charge of negligence, alleging a failure to properly exam ne tow ng
gear, was found not proved and was di sm ssed.

The hearing was held at Jacksonville, Florida, on 21 and 30
January 1986.

At the hearing Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
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speci fications.

The Investigating Oficer introduced in evidence ten exhibits
and the testinony of two w tnesses.

I n defense, Appellant introduced in evidence six exhibits and
his own testinony.

After the hearing the Adm nistrative Law Judge rendered a
decision in which he concluded that the charge and specification
had been proved, and entered a witten order suspending all
| i censes and/or docunents issued to Appellant outright for one
nont h, plus an additional two nonths remtted on twel ve nonths'
pr obati on.

The conpl ete Decision and Order was served on 12 July 1986.
Appeal was tinely filed on 8 May 1986 and perfected on 25 June
1986.

FI NDI NGS OF FACT

At all tinmes relevant on 22 Novenber 1984, Appellant was
serving as operator aboard the MV MR AM M DEFELI CE under the
authority of his Coast Guard |license which authorizes himto act as
operator of uninspected tow ng vessels upon oceans and the inland
waters of the United States. The MV MR AMM DEFELICE is an
uni nspected tow ng vessel of 198 gross tons, 118.7 feet in |ength.
On 22 Novenber 1984, the MRIAM M DEFELI CE was tow ng the barge
GULF FLEET 263, an inspected deck barge 260 feet in length, with
a cargo of containers of varying sizes on a voyage to Puerto Rico.

The flotilla departed G een Cove Springs, Florida, on the St.
Johns River, at approximtely 0430 on 22 Novenber 1984. At about
0500, the GULF FLEET 263, IN TOWOF THE MR AM M DEFELI CE on a
stern hawser shackled to a towng bridle attached to the bow of the
barge, allided with the fender system at the Buckman Bridge. (That
allision is the subject of separate proceedings involving the pilot
on board.) Subsequently, the flotilla continued northbound, toward
the nmouth of the St. Johns R ver.

During this transit, Appellant, who had taken control of the
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vessel after the allision at the Buckman Bri dge, checked weat her
condition by nonitoring the | ocal NOAA weat her station. He also
contacted the local pilot station, and was inforned that the w nd
was fromthe northeast at 20 knots and that the seas beyond the
jetties, which extend seaward fromeither side of the nouth of the
river, were running 8-10 feet.

The seas experienced in transiting the waters within the
jetties were approximately 8-10 feet. The seas worsened when the
flotilla cleared the jetties outbound. At this point, the shackle
the towi ng hawser to the bridle broke, casting the barge adrift.
Appel | ant' s subsequent efforts to retrieve the barge failed, and it
drifted slowy southward al ong the beach, eventually groundi ng on
Jacksonvi | | e Beach.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant urges that:

1. It Is inappropriate to apply a presunption of negligence
since the grounding occurred not as a direct result of Appellant's
negl i gence, but several hours after the alleged negligence, because
of the fortuitous circunstance of the wnd direction.

2. It is inappropriate to apply a presunption of negligence
since the groundi ng occurred due to a nechani cal defect "which the
Adm ni strative Law Judge acknow edged was not known and shoul d not
have been known" to Appell ant.

3. Even if a presunption of negligence is applicable, the
Adm ni strative Law Judge erred in not finding the presunption
rebutt ed.

Because of the disposition of the first of these contentions, the
ot hers are not discussed.

Appearance: WIlliamB. G bbens I1l, Esq., Lea & G bbens, Queen and
Crescent Bldg., Suite 1100, 344 Canp St., New Ol eans, LA 70130.
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OPI NI ON

Appel | ant assigns error to the Adm nistrative Law Judge's
application of the presunption of negligence that arises when a
vessel grounds.

I n support of this contention, Appellant first argues that no
groundi ng has been proven, since the only evidence that a groundi ng
occurred is contained in the two Reports of Marine Accident, Injury
or Death (Forns CG 2692) (1.QO Exh. 4 and 5) for the MRIAM M
DEFELI CE and the GULF FLEET 263, which had been filled out by an
attorney representing Appellant's enployer, and that these
docunents shoul d have been excluded as hearsay. The forns are not,
however, as Appellant argues, inadm ssible. Hearsay evidence is
not inadm ssible in suspension and revocati on proceedings. Strict
adherence to the rules of evidence observed in courts is not
required. 46 CFR 5.537. It is undisputed that, if the Forns
CG 2692 had been signed by Appellant, they woul d have been excl uded
fromevidence in this hearing as an adm ssion during a Coast CGuard
I nvestigation by the person charged. 46 CFR 5.551 and Appeal
Deci sion 1913 (GOLDING . However, the forns were not signed by

Appel lant. I n Appeal Decision 903 (MANHOOD), it was held that

a master's report of personal injury, required by regulation, was
adm ssible in a suspension and revocation proceedi ng in which

anot her crewnrenber was charged, citing Sternberg Dredging Co. v.

Moran Tow ng & Transp. Co., Inc., 196 F.2d 1002, 1004 (2d Gr.
1952), where the Court held that a report filed pursuant to a
federal regulation was an official governnment record and as such
adm ssible in evidence. Here, the reports recited that "[t] he
barge cleared the jetties and proceeded in a southwesterly
direction until it canme to rest on the beaches in Jacksonville.

: Appel | ant does not argue, nor has he introduced evidence to
show, that the information contained on the Forns CG 2692 i s not
trustworthy. Appellant nmade no objection to the introduction of
t hese reports, (Record at 25) and may not now conpl ai n about

evi dence which was introduced at the hearing w thout objection.
See Appeal Decision 2400 (WDVAN). | find that the reports

were properly admtted by the Adm nistrative Law Judge, and
properly used to show that a grounding of the GULF FLEET 263
occurred.
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Appel | ant contends next that, even if a grounding is assuned
to have been proved, the application of the presunption of
negl i gence is not appropriate because the presunption applies only
to those cases where there has been sone navigational error that
caused the grounding. He urges that the reason the barge grounded
was due to the "fortuitous circunstance of wind direction" and that
if the wind had been blowing in sonme other direction, the groundi ng
m ght not have occurred. Thus, he argues, since there has been no
show ng that he coommitted any navigational error, the presunption
cannot apply. This argunent m sstates the law, since it
presupposes a showi ng of a navigational error as a condition
precedent to the application of a presunption.

It 1s well settled, however, that presunption of negligence
ari ses when a vessel grounds on a clearly designated shoal, or in
a place where it has not business being. Appeal Decision 2382

(NILSEN), aff'd sub nom, Commandant v. Ni|sen, NTSB
Order No. EM 126 (1985). The presunption elimnates the
requi rement for a show ng of navigational error, since "[i]t has

the effect of a prinma facie case . . . of negligent

navi gation." Commandant v. Tingley, NTSB Order No. EM 86

(1981). Once the factual basis for the presunption is established,
“the burden is on the tug to rebut the prine facie case or, at

| east, to show a reasonabl e excuse for the accident other than its

own negligence.” Bisso v. Waterways Transportation Co. 235
F.2d 741, 744 (5th Gr. 1956), quoted in Md-Anerica

Transportation Co. Inc. v. National Mrine Service, Inc. 497
F.2d 776, 780 (8th G r. 1974). See Appeal Decision 2174

(TINGEY), aff'd sub nom, Commandant v. Tingley, NTSB
Order EM 86 (1981).

In this case, however, the specification alleged that
Appel l ant had failed to properly attain and/ or use avail able
weat her information prior to proceeding to sea. The Adm nistrative
Law Judge found this allegation not proved. (Decision and Order at
8.) However, the Adm nistrative Law Judge went on to find "that
portion of the specification which concerns the groundi ng which
gave rise to the presunption of negligence" proved. (Decision and
Order at 12.) Thus, there was insufficient evidence to prove the
act of negligence which Appellant allegedly commtted, and the
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Adm ni strative Law Judge specifically found that Appellant was not
negligent as charged. To find Appellant negligent under these
circunstances is inproper, since the specification as witten did
not enable Appellant "to identify the act or offense so that a

def ense can be prepared." 46 CFR 5.25. Wile a specification need
not neet the technical requirenents of court pleadings, it nust
contain "wording . . . sufficient to place Appellant on notice of
the comm ssions or om ssion wiwth which he [is] charged." Appeal
Deci si on 2304 (HABECK). (Specification held adequate where
Appel | ant had been charged with failure to properly supervise
vessel 's bridge watch, contributing to grounding.)

CONCLUSI ON

The finding of the Adm nistrative Law Judge as to the charge
of negligence is not supported by substantial evidence of a
reliabl e and probative character.

ORDER

The decision of the Adm nistrative Law Judge dated at
Jacksonville, Florida, on 28 April 1986 is VACATED, the findings
are SET ASIDE, and the charge and specification is DI SM SSED.

J. C IRWNN
Vice Admral, U S. Coast Guard
VI CE COVVANDANT

Si gned at Washington, D.C. this 5th day of January, 1987.

*xx**x  END OF DECI SI ON NO. 2443 *****

Top

file:////hgsms-l awdb/users/K nowledgeM anagementD....96208. %20R%202280%620-%6202579/2443%20-%20BRUCE. htm (6 of 6) [02/10/2011 8:43:18 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11624.htm

	Local Disk
	Appeal No. 2443 - Wayne BRUCE v. US - 5 January, 1987.


