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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE No. 008622
| ssued to: WIIliam A ALLBRI TTEN

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2442
WIlliamA. ALLBRI TTEN

Thi s appeal has been taken in accordance with 46 USC 7702 and
46 CFR 5. 701.

By order dated 6 Novenber 1985, an Adm nistrative Law Judge of
the United States Coast Guard at Jacksonville, Florida, suspended
Appellant's license for one nonth remtted on three nonths'
probati on upon finding proved the charge of negligence. The
speci fication found proved al |l eges that Appellant, while serving as
operator aboard the MV MR AM M DEFELICE, under the authority of
t he capti oned docunent, while the vessel was towi ng the barge GULF
FLEET 263 and navigating in conditions of fog and restricted
visibility on the St. Johns R ver, failed to navigate the vessel
wi th caution causing the barge to strike the Buckman Bri dge.

The hearing was held at Jacksonville, Florida, on 2 August; 5,
13 and 20 Septenber; and 2 Cctober 1985.

At the hearing Appellant was represented by professional
counsel and entered a plea of not gquilty to the charge and
speci ficati on.

The I nvestigation Oficer introduced in evidence eight
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exhi bits.

I n def ense, Appellant introduced in evidence eight exhibits,
his own testinony, and the testinony of two additional w tnesses.

After the hearing the Adm nistrative Law Judge rendered a
deci sion in which he concluded that the charge and specification
had been proved, and entered a witten order suspending all
| i censes and/or docunents issued to Appellant for one nonth
remtted on three nonths' probation.

The conpl ete Deci sion and Order was served on 8 Novenber 1985.
Appeal was tinely filed on 5 Decenber 1985 and perfected on 31
Decenber 1985.

FI NDI NGS OF FACT

Appellant is the holder of a Coast Guard mariner's |icense
whi ch aut horizes himserve a Master of steam or notor vessels of
any gross tons upon oceans. Hi s license is also endorsed as
follows: First-Class pilot on the St. Johns River fromthe sea to
St. Elno W-Acosta Bridge, Jacksonville, Florida, and Radar
Qobserver.

On 22 Novenber 1984, Appellant was serving as a Pilot aboard
the MV MRIAM M DEFELI CE, an uni nspected tow ng vessel of 198
gross tons, 118.7 feet in length. The MR AM M DEFELICE was
towng the barge GULF FLEET 263, an inspected deck barge 260 feet
in length, on a stern hawser shackled to a towing bridle attached
to the bow of the barge. The GULF FLEET 263 was | aden with a cargo
of containers of varying sizes.

The flotilla departed G een Cove Springs, Florida, on the St.
Johns River, at approximately 0430 on 22 Novenber 1984 on a voyage
to Puerto Rico. During this evolution, Appellant was at the helm
of the vessel, and was steering. The normal operator of the MRl AM
M DEFELI CE, who was in the pilothouse with Appellant, operated the
throttles and was in ultimate control of the flotilla. At about
0500, the GULF FLEET 263 allided wth the fender system at the
Buckman Bridge. The area of the St. Johns River where the casualty
occurred is not enconpassed wthin the pil otage endorsenent of
Appel lant's federal pilot's |icense.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant urges that:

1. The Coast Guard | acked jurisdiction over Appellant's
| i cense.

2. The presunption of negligence raised by the allision had
been rebutted.

Because of the disposition of the first of these contentions,
t he second is not discussed.

Appearance: Alner W Beale, Esqg., Toole, Bubb & Beale, P.A , 2508
Sout hern Bell Tower, P.O Box 1500, Jacksonville, Florida 32201

OPI NI ON

Appel | ant contends that the Coast Guard has no jurisdiction in
this instance, because Appellant's status at the tine of the
allision was that of a pilot for which he held only a state pilot's

| i cense. For the reasons discussed herein, | agree that this
proceedi ng | acked jurisdiction over Appellant's Coast Guard
| i cense.

The initial charge sheet served by the Investigating Oficer
al |l eged that Appellant was serving as pilot under the authority of
his |icense. On 13 Septenber 1985, during the presentation of the
Coast CGuard's case, Appellant's counsel queried the Investigating
O ficer as to whether he clained that Appellant's enpl oynent as
pilot was required as a matter of law or as a condition of
enpl oynent. The Investigating Oficer replied in effect that
Appel l ant while positioned at the helmof the MRIAM M DEFELI CE
was not only serving as pilot but also as an operator. The
| nvestigating Oficer then noved to anend the charge sheet to
al l ege that Appellant was serving in this dual capacity. Over
Appel l ant' s objection, the Adm nistrative Law Judge granted the
notion, and the proceeding was continued to permt the
| nvestigating Oficer to present witnesses on the jurisdictional
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guesti on.

The hearing was reconvened on 20 Septenber 1985, at which tine
the I nvestigating Oficer noved to further anend the charge sheet
by deleting any reference to Appellant serving as pilot. In
support of this notion, the Investigating Oficer explained that he
had only recently noticed that Appellant's pil otage endorsenent did
not include the waters where the allision occurred. (Decision and
Order at 5.) Over Appellant's objection, the nption was granted,
and the specification anended.

In his findings of fact, the Adm nistrative Law Judge found
t hat Appell ant was serving as operator "to the extent that he was
at the hel mof the vessel and exercising the necessary direction
and control necessary to navigate the flotilla. . . ." (Decision
and Order at 7.) He then proceeded to find jurisdiction over
Appellant's license since the MRIAM M DEFELICE, as a tow ng
vessel at least 26 feet in length, required a |icensed operator
under the provisions of 46 USC 8904, and Appellant's unlimted
Master's license qualified himto act in that capacity.

In his opinion, the Adm nistrative Law Judge st ates:

Clearly Respondent was directing and controlling the
DeFELICE as it entered the fender system of the Buckman
Bridge. This is so, even though the regul ar operator

: was standing nearby and in ultimate control. It

may well be that Respondent is to be construed as sharing
the direction and control of the tug with (the regul ar
operator), but it is this Judge's finding that Respondent
had sufficient direction and control to be subject to
jurisdiction under 46 CFR 5.57 and 5.101(a)(1). Decision
and Order at 12. (Enphasis added.)

At issue is whether Appellant was acting as a pilot or as
operator. It is clear that, if Appellant was acting as a pilot,
there is no Coast Guard jurisdiction over his license. As noted
above, his federal pilot's endorsenent did not include the waters
where the allision occurred. There is no requirenent in law for a
federally licensed pilot in these waters, (Record of proceedi ng on
20 Septenber 1985 at 5) nor was possession of a federal pilot's
| icense a condition of enploynent. (Record of proceeding on 2
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Cctober 1985 at 15.) See Appeal Decision 2429 ( ROBERTS).

(Appel  ant coul d not be found to have piloted vessel beyond scope
of license, where record did not establish that federally |icensed
pilot was required.) Further, the Coast Guard |lacks jurisdiction

to proceed against Appellant's state pilot |icense. Soriano v.
United States, 494 F.2d 681 (9th Cr. 1974), D etze v. United
States, 414 F. Supp. 1105 (E.D. La. 1976).

Appel l ant's presence on the MRIAM M DEFELI CE as the direct
result of an agreenent between the Coast Guard Captain of the Port,
the St. Johns R ver Bar Pilot's Association and others involved in
t he shipnent of containers from G een Cove Springs. This agreenent
was t he product of conferences initiated by the Captain of the Port
due to concern over the several bridges encountered by tow ng
vessels making this transit. Under it, all parties orally agreed
that a St. Johns River Bar pilot would be enpl oyed on each of the
tows. (Record of proceeding on 2 October 1985 at 12.) It was not

material whether this individual possessed a federal or a state
pilot's license. (Record of proceeding on 2 October 1984 at 15.)

The evidence clearly indicates that Appellant was acting as a
pilot. Until the Investigating Oficer discovered that Appellant's
pi | ot age endorsenent did not cover the waters in question, he
consi dered Appellant to be acting as a pilot. (Record of
proceedi ng on 2 August at 20.) Appellant considered hinself to be
aboard the MRIAM M DEFELICE as a pilot (Record of proceeding on
2 COctober 1985 at 28.), as did the regular operator of the MR AM
M DEFELICE. (Investigating Oficer's Exhibit 4, Deposition of
Wayne T. Bruce at 10.) It is also apparent that, under the
agreenent descri bed above, the Captain of the Port intended that
menbers of the St. Johns River Bar Pilot's Association aboard these
tow ng vessels would used as pilots rather than operators. (Record
of proceeding on 2 Cctober 1985 at 11-16.) Indeed, it appears that
Appel | ant woul d not have been on board at all absent this
agr eenent .

The statute which the Adm nistrative Law Judge found
applicable, 46 USC 8904, does not contenplate, as the Judge

i nplies, two concurrent operators. |Instead, the statue requires a
tow ng vessel such as the MRIAM M DEFELICE to be operated by
"an individual |icensed by the Secretary . . ." The

| egi sl ative history of the statute (S. Rep. No. 926, 92d Cong., 2d
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Sess. (1972)) contains simlar |language. | find that the regul ar
operator aboard the MRIAM M DEFELICE, who was in the pilothouse
and was in ultimte control of the vessel, was, at the tinme of this
i ncident, acting as operator within the neaning of 46 USC 8904, and
t hat Appellant was acting as pilot. Accordingly, the Coast CGuard

| acked jurisdiction to proceed against his |icense.

CONCLUSI ON
The Admi nistrative Law Judge's finding that Appellant was
acting as operator of the MRIAM M DEFELICE is not supported by
substanti al evidence.

ORDER

The deci sion and order of the Adm nistrative Law Judge dated
6 Novenber 1985 at Jacksonville, florida, is VACATED, the findings
are SET ASIDE, and the charge and specification are DI SM SSED.

J. C IRWN
Vice Addmral, U S. Coast Guard
VI CE COVVANDANT

Si gned at Washington, D.C. this 16 day of Decenber 1986.

*xx*x*x  END OF DECI SI ON NO. 2442 *****
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