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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE No. 192191
| ssued to: Jeptha E. TURNER, Jr.

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2438
Jeptha E. TURNER, Jr.

Thi s appeal has been taken in accordance with 46 U S.C. 7702
and former 46 CFR 5.30-1 (currently 46 CFR Part 5, Subpart J).

By order dated 19 July 1985, an Adm nistrative Law Judge of
the United States Coast Guard at Houston, Texas, suspended
Appellant's license for six nonths upon finding proved the charges
of negligence and m sconduct. The negligence specifications found
proved al |l eges that Appellant, while serving as operator aboard the
MV GULF QUEEN, under authority of the captioned docunent, did on
or about 9 March 1985 fail to sound proper whistle signals, while
said vessel was at anchor in an area of restricted visibility, at
or near 28°55' N and 92°52'Win the @Qulf of Mexico. The m sconduct
speci fication found proved al |l eges that Appellant did, on or about
8 March 1985, proceed on a voyage of greater than 12 hours, w thout
t he requi red nunber of |icensed operators on board, at or near
28°55' N and 92°52' Win the Gulf of Mexico.

The hearing was held at Port Arthur, Texas, on 15 April 1985.
At the hearing, Appellant was represented by professional counsel
and entered a plea of not guilty to the charges and supporti ng
speci fications.
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The I nvestigating O ficer introduced in evidence eight
exhibits and the testinony of one witness. |n defense, Appellant
I ntroduced in evidence six additional exhibits and testified in his
own behal f.

The Admi nistrative Law Judge rendered a witten Decision and
Order on 19 July 1985. He concluded the charge and specification
of negligence and the charge of specification of m sconduct had
been proved and suspended Appellant's |license for six nonths.

The conpl ete Decision and Order was served on 22 July 1985.
Appeal was tinely filed on 26 July 1985 and perfected on 17 Cctober
1985.

FI NDI NGS OF FACT

At all relevant tines on 8 and 9 March 1985, Appellant was
serving as Qperator under the authority of his |icense aboard the
MV GULF QUEEN, a 50-foot vessel owned by Appellant. The U S.
Coast Guard Certificate of Inspection for the vessel required that
It "must be manned with the followng licensed and unlicensed
personnel ... 2 ocean operators, 2 deckhands." However, the
Certificate additionally stated that "[w hen operating not nore
than 12 hours in any 24-hours period, the vessel may be operated
with: one(l) ocean operator and two (2) deckhands.™

The MV GULF QUEEN departed Caneron, Louisiana at 1900 on 8
March 1985 for a schedul ed charter fishing voyage of approximtely
21 to 24 hours. Appellant was aboard with 15 passengers and 4
deckhands. Only the Appell ant possessed a proper |license to serve
as an ocean operator of a passenger-carrying vessel.

During the voyage, Appellant anchored or noored the vessel on
several occasions. At approximtely 1100 on 9 March, Appell ant
anchored at a fishing |ocation of 28°55' N and 92°52' Win the Gl f
of Mexico, a |ocation where the International Regul ations for
Preventing Collisions at Sea, 1972 (72 COLREGS) apply. Wile the
vessel was at anchor, visibility was restricted by fog to
approximately one quarter of a mle. The MV GUF QUEEN was
equi pped with a four-inch dianeter hand held bell and an
ai r-powered horn as sound signaling devices.
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Wi | e the passengers were fishing, Appellant was in the
wheel house periodically watching the radar which was set on the
three-mle range. After about 30 m nutes at anchor, Appell ant
observed on the radar the approach of another vessel. Appellant
was not sounding any signals prior to this time. Using the radar,
Appel | ant determ ned the approaching vessel to be traveling at a
speed of approximately 20 knots on a collision course wwth the MV
GULF QUEEN. Appellant first attenpted w thout success to contact
t he approachi ng vessel on Channels 16 and 13 of his VHF- FM
transceiver. In a further attenpt to alert the other vessel of his
“presence, Appellant next sounded his bell. Shortly afterwards he
began to sound repeatedly one prolonged and two short bl asts using
the vessel's whistle, eventually followed by a nunber of short
bl asts. However, there was no response fromthe approaching
vessel, the MV ALAN McCALL, an offshore crewboat. The crewboat
collided wth and sank the anchored MV GULF QUEEN resulting in the
| oss of one passenger.

The proxi mate cause of the collision was the failure of the
operator of the MV ALAN McCALL to maintain a proper |ookout and to
operate his vessel at a safe speed in restricted visibility.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant asserts the foll ow ng grounds
for appeal:

1. Appellant excepts to the finding of negligence, arguing
that his actions in no way caused or contributed to the resulting
collision; and

2. The term "operating” as used on the Certificate of
| nspection for Appellant's vessel was not defined by the Coast
GQuard as it applied to licensing and manni ng regul ati ons.

APPEARANCE: V. Farley Sonnier, Esqg., of Davidson, Meaux, Sonnier
and MElligott, 810 South Buchanan St., P.O Box 2908, LaFayete, LA
70502.

OPI NI ON
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I n an extensive discussion of the cause of the collision
between the MV GULF QUEEN and the MV ALAN McCALL, Appell ant
al | eges he was not negligent since his actions in no way caused or
contributed to that collision.

I n suspension and revocation proceedings, a violation of a
navigation rule itself is negligence. Appeal Decisions 2386
(LOWI ERE) and 2358 (BU SSET). Whether or not Appellant's
actions actually caused the collision is not an el enent of
negligence. It is not the function of suspension and revocation
actions to determne liability. "[Qour inquiry is limted to
whet her the [Appellant] acted negligent."” Appeal Decision 2277
(BANASHAK) ; see Al so Appeal Decisions 2395 (LAVBERT);

2358 (BUI SSET) ; 2261 (SAVAO E); and 2174 (Tl NG.EY),

affd sub nom Conmandant v. Tingley, NISB Order

EM 86 (1981). Proxi mate cause, although needed to establish civil
liability for damages, is not an elenent of negligence for the
pur poses of 46 CFR 5.0520-(a)(2).

An issue not raised by Appellant on appeal concerns the
sufficiency of the negligence specification. The specification
al l eged that Appellant failed "to sound proper whistle signals”
while at anchor in an area of restricted visibility. The
Adm ni strative Law Judge determ ned that, under rule 35(c) of the
72 COLREGS, Appellant's vessel was required to "sound at intervals
of not nore than 2 mnutes three blasts in succession, nanely one

prol onged foll owed by two short blasts.” The Admnistrative Law
Judge applied this rule to Appellant's vessel as a "vessel
restricted in her ability to maneuver, ...a vessel engaged in
fishing ..." (Decision and Order at 16). He also cited Rule 35(d)
whi ch provides that "a vessel engaged in fishing, when at anchor,
and a vessel restricted in her ability to maneuver, shall ... sound
t he signal prescribed in paragraph (c) of this rule.” However, the

facts here clearly show that Appellant's vessel was neither
“restricted in her ability to maneuver"nor "engaged in fishing" as
these terns are defined by Rule 3. Thus, Rules 35(c) and (d),
requiring whistle sound signals, do not apply.
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The defect in the specification however does not require
dism ssal of the specification at this stage of the proceedi ngs.
Fi ndings | eading to an order of suspension or revocation can be
made wi thout regard to the fram ng of the original specification as
| ong as Appel |l ant has actual notice and the questions are

litigated. Kuhn v. Gvil Aeronautics Board, 183 F. 2d 839
(D.C.Gr. 1950); Appeal Decision 1792 (PHI LLIPS).

| note that during the hearing, the Investigating Oficer
relied upon Rule 35(g) to prove the negligence charge and
specification. TR-136, 137. However, as noted above, the
Adm ni strative Law Judge found Appellant was required to sound
whi stle signals, erroneously relying on Rules 35(c) and (d).
Accordingly, the Adm nistrative Law Judge coul d have nake
additional findings to determ ne whet her Appellant had actual
notice of the alleged violation of Rule 35(g), whether the issues
concerning Rule 35(g) were fully litigated, and, if so, whether a
violation of Rule 35(g) was proved.

Appel | ant asserts the term "operating” as used on the
Certificate of Inspection for his vessel was not defined by the
Coast Cuard as it applied to licensing and manni ng regul ati ons.
Appel lant clains that in the absence of a clear definition of the
termby the Coast CGuard, a fair interpretation of that requirenent
coul d be that "operating" does not include that period of tine when
a vessel is at anchor or is noored to an offshore structure.

The Certificate of Inspection for Appellant's vessel required
two |icensed ocean operators. However, the Certificate required
only one such operator when "operating not nore than 12 hours
i n any 24-hour period." The record is clear that the Coast Cuard
did not prove the neaning of the term"operating." |In fact, the
| nvestigating Oficer specifically stated during the course of the
hearing that he could not then produce a definition of the term
TR-40. This was a necessary elenent of the m sconduct
speci fication.
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Consequently, the evidence does not establish that Appellant
"operated” his vessel alone for nore than 12 hours within a 24-hour
period. Since the Coast CGuard failed to prove an adequate
definition of the operative termin the Certificate of Inspection
for Appellant's vessel, the charge of m sconduct should be
di sm ssed.

CONCLUSI ON

The findings of the Adm nistrative Law Judge as to the charges
of negligence and m sconduct are not supported by substanti al
evidence of a reliable and probative character.

ORDER

The order of the Adm nistrative Law Judge dated 19 July 1985
at Houston, Texas is nodified as foll ows:

The finding of the Adm nistrative Law Judge as to the charge
of negligence is SET ASIDE. The finding of the Admnistrative Law
Judge as to the charge of m sconduct is DI SM SSED. The order
suspendi ng Appellant's license is VACATED. The case is REMANDED to
the Adm nistrative Law Judge for further proceedings in accordance
with this decision.

J.C IRWN
Vice Admral, U S. Coast Guard
VI CE COVVANDANT

Si gned at Washington, D.C. this 24 day of Novenber, 1986.

*x*xxx  END OF DECI SION NO. 2438 ****=*
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