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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 53403
| ssued to: Edward Lee BARNABY

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2433
Edwar d Lee BARNABY

Thi s appeal has been taken in accordance with 46 U.S.C. 7702
and 46 CFR 5. 701.

By order dated 3 February 1986, an Adm nistrative Law Judge of
the United States Coast Guard at St. Louis, Mssouri, revoked
Appel l ant's |icense upon finding proved the charges of "conviction
of a narcotic drug |aw violation" and "m sconduct." The first
speci fication found proved all eges that, being the holder of the
capti oned docunent, on or about 22 Decenber 1978, Appell ant was
convicted in the Grcuit Court of Cook County, Illinois for
possessi on of cannabis, a dangerous drug with intent to distribute
a controll ed dangerous substance, to wit: nmarijuana. The second
speci fication found proved al |l eges that Appellant, while nmaking
application to the U S. Coast Guard Regi onal Exam nation Center,
Tol edo, Chio for renewal of his |license, m srepresented the
particulars of his prior record by failing to reveal a prior
convi ction for possession of cannabis.

The hearing was held at Chicago, Illinois, on 24 January 1986.

At the hearing Appellant was represented by professional
counsel and answered "no contest" to the charge and specification
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al l eging the conviction. Appellant denied the allegations
contained in the m sconduct charge and specification.

The I nvestigating Oficer introduced in evidence six exhibits.

I n defense, Appellant introduce in evidence four exhibits, his
own testinony, and the testinony of two additional w tnesses.

After the hearing the Adm nistrative Law Judge rendered a
deci sion in which she concluded that both charges and
speci fications had been proved, and entered a witten order
revoking all licenses, docunents and certificates issued to

Appel | ant .

The conpl ete Decision and Order was served on 12 February
1986. Appeal was tinely filed on 10 March 1986 and perfected on 21
April 1986.

FI NDI NGS OF FACT

On or about 22 Decenber 1978, Appellant was convicted, on his
plea of guilty, in the Crcuit Court of Cook County, Illinois, for
t he wongful possession of cannabis on 28 Septenber 1978. He was
fined $25.00 and placed in probation for a period of one year. On
the sane date, three additional charges agai nst Appellant were
before the court: drunk driving, inproper |ane usage and speedi ng.
Appel | ant was convicted of drunk driving and inproper |ane usage;

t he speedi ng charge was di sm ssed.

On 5 August 1985, Appellant submtted an application to the
Coast Guard for renewal of his license. |In response to a question
on the application which asked if he had ever been convicted by any
court of other than a mnor traffic violation, Appellant did not
i ndi cate the 22 Decenber 1978 conviction for possession of
cannabi s.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant contends:
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1. The Adm nistrative Law Judge's inposition of a revocation
order, according to the requirenent of 46 USC 7704, nade 46 USC
7704 an ex post facto |law and violated his constitutional rights.

2. He was not acting under the authority of his |license at
the tinme of the alleged m sconduct.

3. M sconduct was not proven.

Appear ance: M chael A. Snyder, Esqg., Snyder and Cerard, 3712 Three
First National Plaza, Chicago, |l 60602.

OPI NI ON

Appel lant first contends that his constitutional rights were
violated by the application to himof 46 USC 7704, an ex post facto
| aw. I n support of this argunent, Appellant points out that, at
the tinme of his conviction in 1978, the predecessor to 46 USC 7704,

46 USC 239b, provided that "the Secretary may...take action to
revoke [a] seaman's docunent ..." when the seaman has been
convicted of a drug law violation, but that as codified in 1983, 46
USC 7704 provides for mandatory revocation after such a

convi ction.

Appel | ant argues that the provision of 46 USC 7704 have been
unconstitutionally applied to himbecause revocation did not becone
mandatory until after his conviction. This argunent is w thout
nmerit. The "constitutional prohibition of ex post facto | aws has
al ways been |imted to crimnal |aw and has never applied to civil

| egi sl ation or regulations. Calder v. Bull, 3 US (3 Dall.)

386 (1798)." 2 Davis, Admnistrative Law Treatise 7.23

(1979). Further, an agency charged with the adm nistrati on of an
act of Congress "lacks the authority to pass upon the
constitutionality of that act, even if it were so inclined. Thus
t he proper forumfor such objection lies before a court of record
and not an admi nistrative proceeding. [Ctations omtted.]"
Appeal Decision 2202 (VIAL). See al so Appeal

Deci si ons 2203 (VWEST) and 2135 ( FOSSANI).

file://l/hgsms-lawdb/users/K nowledgeM anagementD...0& %20R%6202280%20-%202579/2433%20-%20BARNABY .htm (3 of 6) [02/10/2011 8:43:14 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11522.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11523.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11455.htm

Appea No. 2433 - Edward Lee BARNABY v. US - 22 September, 1986.

Evi dence of the intent of Congress in enacting the above cited
provi sion of 46 USC 7704, which was in effect at the tinme of the
hearing in this case, is found in the Report of the House Commttee
on Merchant Marine and Fisheries which acconpanies the bill, S. 46:

Section 7704 requires the Secretary to revoke

the license, certificate, or docunent of any

I ndi vi dual who has been convicted of a dangerous
drug law within 10 years . . . . HR Rep. No. 338,
98th Cong., 1st Sess. 177 (1983).

See al so Commandant v. Cain, NTSB Order EM 125 (1985).
I Stat ute unequi vocally requires revocati on and does not contenpl ate
di scretionary exceptions.

It should al so be noted that Appellant answered "no contest”
to the charge that he had been convicted of a dangerous drug | aw
violation. An answer of "admt" or "no contest" constitutes a
wai ver of all non-jurisdictional defects and defenses, and is
sufficient to support a finding of proved. 46 CFR 5.527(c).

See Appeal Decisions 2376 (FRANK) and 2362 (ARNOLD).

Appel | ant next contends that the proceeding | acked
jurisdiction since he was not acting under the authority of his
| icense at the tine of the alleged m sconduct. He argues that he
had not yet received the license which he currently holds, |icense
no. 53403, at the tinme he nade application for it, so "in no sense
can it be said that he conmtted an act of m sconduct when acting
under the authority of that license." Appellant's Brief at 10.
Thi s argunent is specious.

At the tine he made application for renewal Appellant held
Coast Guard |icense No. 29520. His present license No. 53403 is
t he successor license. Applying for renewal, or upgrade of a
| i cense of docunent constitutes acting under the authority of that
| i cense or docunment. See 46 CFR 5.01-35 [current version at 46
CFR 5. 57].

file://l/hgsms-lawdb/users/K nowledgeM anagementD...0& %20R%6202280%20-%202579/2433%20-%20BARNABY .htm (4 of 6) [02/10/2011 8:43:14 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11696.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11682.htm

Appea No. 2433 - Edward Lee BARNABY v. US - 22 September, 1986.

Finally, Appellant contends that m sconduct was not proven
because his failure to reveal the fact of his conviction at the
time of his license renewal application was not wongful. It is
Appel l ant's contention that he did not know he had entered a plea
of guilty to the crimnal charge of possession of cannabis in Cook
County, that he thought this charge had been "dropped," and that,
at worst, he exercised poor judgnent in not fully inform ng
hinsel f. He argues that poor judgnent is not wongful, citing

Recahny v. Roland, 235 F Supp. 79 (S.D.N. Y. 1964).

Recahny, however, is inapposite to the facts here. The issue

in that case was whether Plaintiff's conduct - using a passkey to
open a passenger's stateroom- was wongful. The court

di sti ngui shed between wongful conduct and errors in judgnment.
Here, Appellant was not charged with not fully inform ng hinself,
but rather with m srepresentation. H's answer on the application
concerning his prior conviction for possession of cannabis was
clearly false and in violation of pertinent statutes and

regul ations. See 46 USC 7503, 46 CFR 10.02-1. H s conduct was
wrongful and does not fall within the anbit of a nere error of
j udgnent .

CONCLUSI ON

Having reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient
cause to disturb the findings and conclusion of the Adm nistrative
Law Judge. The hearing was conducted in accordance with the
requi renments of applicable regul ations.

ORDER

The decision of the Admnistrative Law Judge dated at St.
Louis, Mssouri, on 3 February 1986 is AFFI RMVED.

P. A. Yost
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D.C. this 22nd day of Septenber 1986.
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*xx*x*x  END OF DECI SI ON NO. 2433 *****
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