Appea No. 2425 - Patrick E. BUTTNER v. US - 5 June, 1986.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 574160
| ssued to: Patrick E. BUTTNER

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2425
Patrick E. BUTTNER

Thi s appeal has been taken in accordance with 46 U.S.C. 7702
and 46 CFR 5. 30- 1.

By order dated 17 Decenber 1984, an Adm nistrative Law Judge
of the United States Coast Guard at Al madea, California, suspended
Appellant's license for three nonths remtted on ni ne nonths’
probation upon finding proved the charged of negligence. The
speci fication found proved all eges that while serving as Pil ot
aboard the S.S. CORNUCOPI A, under the authority of the captioned
docunent, on 1 June 1984, Appellant navigated the vessel in a
negl i gent manner, resulting in an allision with and the draggi ng
of f-station of the San Franci sco Bay, Bl ossom Rock Buoy (LLNR 592).

The hearing was held at Al aneda, California, on 5 and 18
Sept enber 1984.

At the hearing Appellant was represented by professional
counsel and entered a plea of not gquilty to the charge and
speci ficati on.

The I nvestigating Oficer introduced in evidence six exhibits
and the testinony of two w tnesses.
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I n defense, Appellant introduced in evidence three exhibits,
his own testinmony , and the testinony of two additional w tnesses.

After the hearing the Adm nistrative Law Judge rendered a
deci sion in which he concluded that the charge and specification
had been proved, and entered a witten order suspending all
| i censes and docunents issued to Appellant for a period of three
nonths, remtted on nine nonths' probation.

The conpl ete Deci sion and Order was served on 19 Decenber
1984. Appeal was tinely filed on 7 January 1985 and perfected on
5 Novenber 1985.

FI NDI NGS OF FACT

At all relevant tinmes on 1 June 1984, Appellant was serving as
Pilot aboard the S.S. CORNUCOPI A under the authority of his license
whi ch authorizes himto serve as Master, QOcean Steam or Mot or
Vessel s, Any Gross Tons; Radar Observer; and First Cass Pilot on
certain waters including San Francisco Bay and its tributaries.

The S.S. CORNUCOPIA is a United States flag steam -propel |l ed,
steel-hulled tank vessel approximately 630 feet in length. The
CORNUCOPI A held a Certificate of Docunentation endorsed for
"registry" and "coastwi se license." On 1 June 1984, the CORNUCOPI A
was enroute from Kenai, Alaska, to San Franci sco Bay/ Sacranmento
with a cargo of anhydrous anmoni a.

Appel | ant boarded the CORNUCCOPI A at the San Franci sco Bar
Pilot Station at 2202 on 1 June 1984, assuned control of the vessel
as pilot, and proceeded i nbound via the main ship channel, passing
under the Golden Gate Bridge at 2241. The weat her was clear, and
visibility was unlimted. Ahead was Bl ossom Rock Buoy, a charted,
noored steel buoy six feet in dianeter. The buoy is painted green,
and is fitted wwth a radar reflector, a wave-actuated bell and an
I nterrupted quick-flashing green |ight. The buoy is anchored over
Bl ossom Rock wi th an 8500-pound concrete sinker in 40 feet of
wat er .

The CORNUCCOPI A continued i nbound at a speed of approximtely
7 knots through the water. There was also a flood current of about
2 knots astern, resulting in a over-the-ground speed of
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approximately 9 knots. When the vessel was approximately 1/2 mle
south and slightly east of Alcatraz |Island, the nmaster advised
Appel | ant that radar showed the buoy to be 3/4 mle dead ahead.
Appr oxi mately one and one-half mnutes | ater, Appellant ordered 10
degrees left rudder and reduced the engi ne speed from sl ow ahead to
dead sl ow ahead. The vessel responded "reluctantly" to port.
Shortly thereafter, the nmaster asked Appel |l ant whet her the vessel
was going to clear the buoy. Appellant then realized that the
vessel was in danger of striking the buoy and ordered 20 degrees

| eft rudder. Wth the CORNUCOPI A on a collision course with buoy,
whi ch was only one or two ships |engths away, Appellant ordered
hard | eft rudder and full ahead on the vessel's engines. He then
ordered the engi ne the engi nes stopped, then hard right rudder,
then full ahead. The CORNUCCPI A allided with the Bl ossom Rock Buoy
on the starboard side in way of the No. 2 cargo tank, resulting in
t he buoy anchor chain becom ng wapped around the vessel's
propeller. The vessel was required to anchor while divers cleared
t he buoy and chain fromthe propeller.

APPEARANCE: Robert C. Chiles, Esq., Hall, Henry, diver, and
McReavy, 100 Bush St., Suite 1200, San Francisco, California 94104.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant contends:

1. The Investigating Oficer failed to establish
jurisdiction.

2. The proceedings did not conformto the enabling statute.

3. Certain actions of the Investigating Oficer denied
Appel | ant due process.

OPI NI ON

Appel | ant urges that the Investigating Oficer failed to
establish that Appellant was acting under authority of his |icense
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at the tinme of the allision. This argunent is without nerit.

Jurisdiction in this case is prem sed on 46 U S.C. 8502,
which, at the time of this occurrence, provided, in pertinent part:

(a) A coastw se seagoi ng vessel, when not sailing under
regi ster and when underway (except on the hi gh seas)
shall be under the direction and control of a pilot

| i censed under section 7101 of this title.

Appel | ant urges that, since the CORNUCOPI A's certificate of
docunent ati on was endorsed for both "registry" and "coastw se
trade," there is no evidence that the vessel was not under registry
at the tinme; therefore, the vessel was exenpt fromthe federal
pi | ot age requirenents.

Jurisdiction, however, is a question of fact. The
| nvestigating Oficer is not required to disprove every possible
hypot hesi s.

The Adm nistrative Law Judge found that the CORNUCOPI A was, on
the date in question, engaged in the "coastw se trade." (Finding
of Fact No. 4, Decision and Oder at p. 8.) The record contains
anpl e evidence, including the uncontradicted testinony of the
Master (T-19), to support this finding, and I will not disturb it.
Accordingly, a federally |icensed pilot was required, and
jurisdiction was established.

Appel | ant next contends that the charges should be di sm ssed
because the Coast Guard failed to respond to a Freedom of
| nformation Act (FO A) request in which Appellant sought
I nformati on concerning the identification and qualifications of a
Coast CGuard expert w tness, copies of the Form CG 2692 filed by the
vessel, statenents from percipient wtnesses, and copies of all
pertinent docunents including |ogs, bell books and vessel
docunments. Appellant's urges that he was denied a fair hearing
because the Investigating Oficer did not respond to this request
within the tinme franme established by FOA (5 U S. C 552(a)(6).)
This argunent s without nerit.
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The cited provision of FOA provided that, after receipt of a
request, an agency nust informthe requestor of its decision to
grant or deny access to the requested records within ten working
days. This does not require the agency to rel ease the record
within ten days. See 5 U S.C. 552 (a)(6)(A(i). Thus, the
statute entitled Appellant only to an agency decision, and his
contention that he was sonehow deni ed due process in these
proceedings is wthout support. Further, the issue is noot since
Appel | ant has nade no show ng of any error commtted by the
Adm ni strative Law Judge, nor of any prejudice he has suffered.

Finally, Appellant urges dism ssal of the charges because the
"I'nvestigating Oficer's conduct . . . included active interference
with Appellant's right to receive a fair hearing." |In particular,
he conpl ains that the Investigating Oficer, in response to his
FO A request, represented that he had no "witten statenents” when
in fact he had a tape recording of an interview with the master of
t he CORNUCCPI A and a Form CG 2692 produced by the master. He
further conplains that the Coast CGuard failed to identify the
expert wtness intended to be used in rebuttal of Appellant's
expert and that the Admnistrative Law Judge permtted this w tness
to remain in the hearing roomduring the testinony of Appellant's
expert witness in violation of 46 CFR 5.20-60. These argunents are
Wi t hout nerit.

As noted by the Adm nistrative Law Judge, neither the statutes
aut hori zing these proceedi ngs nor the inplenenting regul ati ons

contain a right to discover the nanes of w tnesses. "The
| nvestigating Oficer had no | egal obligation to inform Appell ant
of the nanmes of all witnesses to be called.” Appeal Decision

2040 (RAM REZ) .

Appel | ant has nade no show ng that the Adm nistrative Law
Judge erred, or that Appellant suffered any prejudice as the result
of the alleged conduct of the Investigating Oficer. |ndeed, at
the hearing on 5 Septenber 1984, the Adm nistrative Law Judge
ordered production of the master's taped statenent. At the sane
time, the Coast Guard provided Appellant with a copy of the Form
CG 2692. After a recess to permt review of the tape, Appellant's
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counsel cross-exam ned the master. Thus, any error was harn ess.

The Admi nistrative Law Judge, in response to a request from
the I nvestigating Oficer that the Coast Guard expert rebuttal
W tness be permtted to be present in the hearing roomduring the
testinony of Appellant's expert witness, determ ned that the
regul atory requirenent to exclude wi tnesses did not apply to expert
Wi tnesses. (T-61.) | find no error or abuse of discretion in this
determ nation. Wiile the reason for excluding w tnesses fromthe
hearing roomin these proceedings is immaterial, generally,
W t nesses are excluded to prevent fabrication of testinony by

heari ng what other w tnesses say. Taylor v. United States, 388
F.2d 786 (9th Cr. 1967). Appellant has not shown or alleged any

fabrication by the Coast Guard's wtness. Assuni ng arguendo
that the expert w tness should have been excl uded, absent a show ng
of specific prejudice, failure to exclude a prospective witness is

not grounds for dismssal. RAM REZ, supra.

CONCLUSI ON

Having reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient
cause to disturb the Decision and Order of the Adm nistrative Law
Judge. The hearing was conducted in accordance with the
requi rements of applicable regul ations.

ORDER

The decision of the Adm nistrative Law Judge dated at Al nadea,
California, on 17 Decenber 1984 is AFFI RVED.

J. C IRWN
VI CE ADM RAL, U. S. COAST GUARD
VI CE COMVANDANT

Si gned at Washington, D.C. this 5th day of June, 1986.

*xx*xx  END OF DECI SI ON NO. 2425 ****=*
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