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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUNVENT
| ssued to: Robert N. MARSHBURN, | | | 43308

DECI SI ON OF THE VI CE COMMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2415

Robert N. MARSHBURN, I |

Thi s appeal has been taken in accordance with 46 U . S.C. 7702 and
former 46 CFR 5.30-1 (currently 46 CFR Part 5, Subpart J.).

By order dated 13 February 1984, an Adm nistrative Law Judge of
the United States Coast CGuard at Norfol k, Virginia, suspended
Appel lant's license for three nonths on six nonths' probation upon
finding proved the charge of negligence. The specification found
proved all eges that while serving as Operator aboard the Tug CHAUNCY
[sic], under the authority of the captioned docunent, on 26 August
1983, while the vessel was navigating the Alligator River - Pungo
Ri ver Canal, NC, Appellant maneuvered his flotilla - the tow ng vessel
and two nonpropell ed barges - resulting in an collision between the
| ead barge and the Fairfield Swi ng Bridge.

The hearing was held at Wl mngton, North Carolina, on 15
Sept enber 1983.

At the hearing Appellant was represented by professional counsel
and entered a plea of not guilty to the charge and specification.

The I nvestigating Oficer introduced in evidence four exhibits
and the testinony of three w tnesses.
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I n defense, Appellant testified on his own behal f.

After the hearing the Adm nistrative Law Judge rendered a
decision in which he concluded that the charge and specification had
been proved, and entered a witten order suspending all |icenses and
docunents issued to Appellant for a period of three nonths on six
nont hs' probati on.

The conpl ete Deci sion and Order was served on 10 January 1984.
Appeal was tinely filed on 12 March 1984 and perfected on 19 June
1984.

FI NDI NGS OF FACT

At all relevant times on 26 August 1983, Appellant was serving as
Operator aboard the MV CHAUNCEY, a tw n-engi ne tow ng vessel, under
the authority of his license which authorizes himto serve as Qperator
of Uni nspected Tow ng Vessels. The MV CHAUNCEY, pushing two | oaded
cl osed hopper barges, was underway northbound on the |Intracoastal
VWAt er way .

The F#** Prev. block could not be parsed for attributes --
Contact Shaffstall Support **# lot. The viewto the south fromthe
parking lot is obscured.

On 26 August 1983 at 0755, M. Garrish, the bridge tender who was
scheduled to relieve M. Cuttrell, the prior watch stander, arrived in
the parking lot. The two nen net in the parking | ot and exchanged
greetings. M. Cuttrell nmentioned that a tow ng vessel was "sonewhere
down the canal." The two nen tal ked about fifteen m nutes. At that
point, a radio call was received fromthe CHAUNCEY. The nen heard the
radio call over an exterior |oud speaker at the bridge tender's
office. M. Garrish went up on the bridge toward the bridge tender's
office. As he was wal ki ng across the bridge, he saw t he CHAUNCEY and
Its tow, about 400 yards away, approaching the closed swi ng bridge.

M. Grrish waved his hands over his head, giving the customary signal
to stop.

Appel I ant had been operating the CHAUNCEY at two-thirds speed for
the stated reason of reducing the possibility of "sucking water from
t he banks and creating suction to the bottom and picking up foreign
objects off the bottom" Appellant first sighted the bridge
approxi mately 600 feet south of a bend in the waterway, which is
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approximately one half mle fromthe bridge. As Appellant was

navi gati ng through the bend, he signaled for a bridge opening via
radi o. He received no response, and called again. No sound signals
were given. At this point, Appellant reduced the forward speed to
hal f, then he saw t#** Prev. bl ock could not be parsed for
attributes -- Contact Shaffstall Support **#

Appel l ant i mredi ately put the vessel's engine in reverse.
However, a stunp becane |odged in the starboard kort nozzle and the
r.p.m for that engine dropped to zero. Appellant was able to
di sl odge the stunp by throwing the engine into forward and then again
Into reverse, but as he backed down the | ead barge struck the bridge.

It is common know edge that along this portion of the waterway
stunps and tree |linbs can be picked up by transiting vessels.

BASES OF APPEAL

Appel | ant advances several ground for appeal. First, he argues
that the sole cause of the collision was the inattention of the
bri dgetender. Second, he takes exception to the conclusion of the
Adm ni strative Law Judge that the absence of sound signals is
particularly relevant. Third, he excepts to the Adm nistrative Law
Judge's statenent that the decision is confined to the narrow i ssue of
whet her Appel |l ant was negligent and not to the contributing
negligence, if#** Prev. block could not be parsed for attributes --
Contact Shaffstall Support **#

OPI NI ON

Appel l ant argues that the allision was the sole fault of the
bri dgetender. Appellant m sapprehends the issue.

Appel l ant contends that "this nmatter boils down" to whether the

rul e of The Pennsylvania, 86 U S. 125 (1873) applies. The rule
provi des a presunption concerning the cause of a casualty when a
navi gation rul e has been violated. Causation, however, is not the
| ssue here.

Whet her or not the actions of the bridgetender actually caused
the collision is not an elenent of negligence. It is not the function
of suspension and revocation actions to determine liability. "[Qur
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inquiry is limted to whether the respondent acted negligently."

Appeal Decision 2277 (BANASHAK). See al so Appeal Decisions 2358

(BU SSET), 2261 (SAVO E), and 2174 (TINGEY). Application of the
Pennsyl vania Rul e was not necessary to establish negligence. It is
not, however, inproper to allege and prove#** Prev. bl ock could not be
parsed for attributes -- Contact Shaffstall Support **#

The Adm nistrative Law Judge took care to point out that the
negl i gence of the bridgetender is not at issue. Wile | agree with
the Adm nistrative Law Judge that Appellant's negligence resulted in
the collision with the bridge, the issue here is not the result of
Appel l ant' s al | eged negligence, but whether he was negligent. See
Appeal Decisions 2380 (HALL), 2175 (RIVERA), and 2096 (TAYLOR and WOODS) .

The Adm ni strative Law Judge determ ned that Appellant's failure
to sound a proper whistle signal as required by law, coupled with his
action in continuing to proceed toward the draw in the absence of
radi o contact, constituted a violation of the pertinent regul ation and

constituted negligence. | find no abuse of discretioninthis
determnation, and I will not disturb it on appeal.
I
Appel | ant next excepts "to that portion of the . . . Decision and

Order where the [Adm nistrative Law Judge] says 'the absence of sound
signals in this case is particularly relevant since the bridge tender
was away fromthe tender house and located in the parking |lot, where a
clear view of the waterway south of the bridge was not avail able', and
all subsequent findings flowng fromthat QOpinion."

As noted infra, the absence of sound signals was a factor
consi dered by the Adm nistrative Law Judge in his determ nation that a
presunption of negligence applies in this case.

It is well settled that a presunption of negligence arises when a
novi ng vessel strikes a stationary object. Wods v. United
States, 681 F.2d 988 (5th G r. 1982); Appeal Decisions 2173
(PIERCE), aff'd sub nom Conmandant v. Pierce, NITSB Order EM 81
(1980), 2380 (HALL), 2379 (DRUM, and 2368 (MADJIWTA), aff'd sub

nom Conmandant v. Madjiwita, NTSB Order EM 120 (1985).

Appel  ant contends that the presunption does not apply, since the
swi ng portion of the bridge is not a stationary object. |n support of
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this contention, Appellant cites Clenent v. Metropolitan Wst Side
El. Ry. Co., 123 F. 271 (7th Gr. 1903).

In Cenent, the court considered a case where a vessel gave
the appropriate signal, but the bridge did not open in tine to avoid a
collision. The court stated:

If for any reason the bridge cannot be opened, proper signals should
be given to that effect, such as will warn the approachi ng vessel in

time to heave to. A vessel, having given proper signal to open the

bri dge, and prudently proceedi ng under slow speed, has, in the

absence of proper warning, the right to assune that the bridge will be
tinmely opened for passage. She is not bound to heave to until the

bri dge has been swung or raised and | ocked, and to critically exam ne
the situation before proceeding but nmay carefully proceed at sl ow
speed upon the assunption that the bridge will open in response to the
signal, and may so proceed until such tinme as it appears by proper
warning, or in reasonable view of the situation, that the bridge wll
not be opened, when it becones the duty of the vessel, if possible, to
stop, and, if necessary, to go astern. |Id. at 273 (citation onitted)

(Enphasis supplied). See also United States v. Sabi ne Tow ng and
Transportation Co., 289 F.Supp 250, 258, 1969 A MC 624, (E D La.

1968); Pennsylvania RR Co. v. SS Marie Leonhardt, 202 F. Supp.
368, 376 (E.D. Pa. 1962), aff'd 520 F.2d 262 (3rd G r. 1963).

The Adm nistrative Law Judge determ ned that the presunption of
negl i gence applies since Appellant did not fall within the exception
recogni zed by the court, i.e. he did not give proper sound signals.

At the tine of this incident, the applicable regulations (33 CFR
117.1b) provided, in pertinent part:

(a) Sound Signals. Sound signals shall be the primary signals to be
used if weather conditions will permt . . . These sighals may be nade
by a whistle, or horn, or by shouting through a negaphone, or by other
si npl e devi ces produci ng sound that can be clearly heard .

* * * * * * * * * * *

(d) Radiotel ephones. Wen the request for draw opening and the

answeri ng acknow edgnent is given by radiotel ephone, sound or
vi sual signals need not be used. Both vessel and bridge nust continue
to nonitor the selected channel until the vessel has cleared the draw
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| f radi otel ephone contact cannot be nmintai ned, sound or visual
signals shall be used. (Enphasis supplied.)

It is undisputed that Appellant did not sound any whistle
signals, but, rather, relied on radio calls. Moreover, it was
established that his radio transm ssions were not answered by the
bridge. Wthout an acknow edgnent fromthe bridgetender, Appellant
cannot claimto have nmade a proper alternative arrangenment for opening
the bridge. Accordingly, the Adm nistrative Law Judge correctly
applied the presunption of negligence.

Appel | ant next objects to the Adm nistrative Law Judge's
statenent that the decision is confined to the narrow i ssue of
whet her Appell ant was negligent and not to the contributing
negligence, if any, of the bridgetender. As discussed supra, however,
this is precisely the issue which was before the Adm nistrative Law
Judge, and | find no inpropriety in his resolution of it.

|V

Finally, Appellant excepts to the finding of the Adm nistrative
Law Judge that the charge and specification was proved by substanti al
evi dence of a reliable and probative nature, contending that all the
evidence is to the contrary. | disagree.

It is undisputed that Appellant failed to sound a proper whistle
signal, and, despite the fact that he was not in radi o communicati on
with the bridge, continued to proceed. |In addition to finding the
presunption of negligence applicable, the Adm nistrative Law Judge
determ ned, without the invocation of a presunption, that Appellant's
conduct constituted negligence. | find this determnation to be well
within the discretion of the Adm nistrative Law Judge, and | will not
disturb it on appeal.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The hearing
was conducted in accordance with the requirenents of applicable
regul ati ons.
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ORDER

The order of the Adm nistrative Law Judge dated at Norfol k,
Virginia, on 13 February 1984 is AFFI RVED.

B. L. STABILE
Vice Admral, U S. Coast CGuard
VI CE COMMANDANT

Si gned at Washington, D.C. this 27th day of Novenber | 985.

**x*xx  END OF DECI SI ON NO. 2415 *****

Top
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