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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUNVENT
| ssued to: Dewitt T. HOLLOWELL 1209010

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2414

Dewitt T. HOLLOWELL

Thi s appeal has been taken in accordance with 46 U S. C. 7702 and
46 CFR 5. 30- 1.

By order dated 9 Novenber 1984, an Adm nistrative Law Judge of
the United States Coast Guard sitting at Norfolk, Virginia, revoked
Appel lant's license and suspended his nerchant mariner's
docunent outright for a period of twelve nonths upon finding proved
t he charges of m sconduct and negli gence.

The m sconduct charge is supported by two specifications which
al l ege that Appellant, while serving as operator aboard the MV
SEAHAVWK under the authority of the captioned docunents and while
navigating a flotilla consisting of the SEAHAW and the Barge ATC
12000 in the vicinity of Newport News Channel Buoy No. 10, Hanpton
Roads, Virginia, on 3 Septenber 1984 did:

(1) fail to take action to avoid a collision wwth a 16 foot pleasure
craft as required by 33 U S.C. 2008(d), Rule 8(d) Inland Navigation
Rul es, resulting in a collision with that pleasure craft and the | oss
of one life; and
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(2) fail to sound appropriate maneuvering and warni ng signals as
required by 33 U S.C. 2034(d), Rule 34(d) Inland Navigation Rules,
contributing to a collision with a 16 foot pleasure craft, resulting
in the loss of one life.

The single specification supporting the negligence charge all eges
that on the sane date, and at the sanme | ocation, Appellant, while
serving in the sane capacity aboard the MV SEAHAWK, together with its
flotilla, failed to maintain a proper |ookout, contributing to a
collision with a 16 foot pleasure craft which resulted in the |oss of
one life.

The hearing was conducted at Norfolk, Virginia on 3 and 4 Cctober
1984. Appellant was represented by professional counsel at the
hearing, and he entered pleas of not guilty to both charges and all
speci ficati ons.

The Investigating Oficer introduced into evidence the testinony
of eight wtnesses and sevent een docunents. |In defense, Appellant
I ntroduced the testinony of one witness and one docunent. Foll ow ng
the hearing, both parties submtted proposed findings of fact and
concl usi ons of | aw.

Thereafter, the Adm nistrative Law Judge rendered a witten
deci sion in which he found proved both charge#** Prev. block coul d not
be parsed for attributes -- Contact Shaffstall Support **# issued on 5
Decenber 1984. Extension of that tenporary docunent until 4 Decenber
1985 or service of the Commandant's Decision on Appeal in this matter,
whi chever occurs first, was authorized on 15 May 1985.

FI NDI NGS OF FACT

On 3 Septenber 1984, Appellant was serving as operator aboard the
MV SEAHAVWK, a nerchant vessel of the United States, under the
authority of his license and nerchant mariner's docunent. In addition
to Appellant, Captain Marvin Cates and abl e seaman Frederick Vance
were al so serving aboard the SEAHAVWK on that date. The MV SEAHAW i s
a steel-hulled tow ng vessel approximately 112 feet |ong, displacing
180 gross tons.

On the date in question, the SEAHAW' s tow was the barge ATC
12000, which neasures 302.8 feet in length and 90 feet at the beam
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The ATC 12000 is configured to carry liquid cargo bel ow deck and dry
cargo in its superstructure above deck. The superstructure rises
approximately thirty f#** Prev. block could not be parsed for
attributes -- Contact Shaffstall Support **# Hopewell, Virginia, the
ATC 12000 drew 18' 6" forward and 17' 6" aft. After undocking, the
flotilla transited the Janmes R ver and entered the Newport News
Channel bound for the Chesapeake Bay and points south.

At all pertinent tines on 3 Septenber 1984, the weather in the
Newport News Channel in the vicinity of Newport News Point was clear,
visibility unlimted and the waters were relatively calmwith a 1 to
1.5 foot chop. The Newport News Channel in this area is approxi mately
800 feet wide and the surroundi ng depths on both sides range between
17 and 28 feet.

Because the date in question was Labor Day, Newport News Point, a
popul ar fishing area, was congested with recreational boaters.
Wtnesses estimted that between 25 and 100 boats were scattered
t hroughout the area. Anong these boaters were Joseph Newby and his
two conpani ons, M. Sharpless and M. G ee. The three nen were drift-
fishing al ong the channel off the Newport News Bar in a 16 foot
fi berglass notorboat owned by M. Newby. The small boat had drifted
Into the channel during the course of the afternoon.

At approximately 1130 on 3 Septenber 1984, Appellant relieved
Captain Cates at the tug's helmand was in conmand of the flotilla at
all pertinent tinmes thereafter. Wen the flotilla entered the Newport
News Channel at the confluence of the Janmes River and Hanpton Roads,
there was no | ookout stationed on the barge's bow M. Vance was
positio#** Prev. block could not be parsed for attributes -- Contact
Shaffstall Support **# he had not been instructed to serve as
| ookout, nor did he have any neans of comrunicating wth Appellant,
who was operating the flotilla fromthe tug' s wheel house. Further,
the configuration of the barge's superstructure prevented M. Vance
from seeing, or being seen from the wheel house.

As the flotilla proceeded into the channel, Appellant nmaintained
his speed and course, still without a | ookout stationed aboard the
barge. In addition, Appellant did not sound any whistle signals nor
make any radio calls to alert the group of recreational boaters ahead
that he was approaching. Included anong that group were M. Newby and
hi s conpani ons.

As the flotilla approached M. Newby's boat, neither Appell ant
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nor the three nen in the small craft were aware of the other's
presence. At approximtely 1630, the ATC 12000 struck M. Newby's
boat, and the |atter was swanped. As a result of the collision, M.
Newby was thrown fromthe boat and he drowned. M. Sharpless was able
tocling to the partially subnerged craft and was rescued by near by
boaters. Although M. d ee was unconscious after the collision, he
was rescued by other boaters in the vicinity and he subsequently
recover ed.

The flotilla proceeded ahead, its crewren unaware of the
collision until being alerted by a boater who had given pursuit.
| mredi ately thereafter, Appellant stopped the flotilla, and Captain
Cates notified the Coast Guard of the collisi#** Prev. block could not
be parsed for attributes -- Contact Shaffstall Support **#

BASES OF APPEAL

On appeal, Appellant contends that the Administrative Law Judge
erred:

(1) by suspending Appellant's nmerchant nariner's docunent;

(2) by finding that under normal situations, three |ookouts were
posted on the bow of the barge;

(3) by allowing the testinony of Conmander Gary Johnson, United
St ates Coast Quard; and

(4) Dby rejecting Appellant's proposed Finding of Fact that the
flotilla could not have maneuvered outside the channel i n the area of
the col li sion.

APPEARANCE: Vandeventer, Black, Meredith and Martin, NorfolKk,

Virginia by R John Barrett, Esq.

OPI NI ON
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Appel | ant contends that the Adm nistrative Law Judge erred by
suspending his nmerchant mariner's docunent. He argues that the
charges and specifications found proved concern offenses that are
unique to a |icensed operator, as opposed to the holder of a nerchant
mari ner's docunent. Accordingly, Appellant argues that he was not
operating under the a#** Prev. bl ock could not be parsed for
attributes -- Contact Shaffstall Support **#

| n Appeal Decision 2371 (McFATE), | observed that "[b]ecause

a merchant mariner's docunent is required by |law and regul ation for
servi ce aboard vessels of 100 gross tons, see 46 U S.C. 643 (nhow
codified at 46 U S.C. 8701), 46 CFR 12.02-7, such service constitutes
"acting under the authority' of the docunent.” | noted that prior
deci si ons, such as those cited by Appellant, will no | onger be
followed to the extent that they can be interpreted to prohibit
suspension or revocation of a nerchant mariner's docunent where a
mariner is serving as an operator aboard a vessel greater than 100
gross tons.

In the case at bar, the MV SEAHAW di spl aces 180 gross tons.
Under the applicable statute and regul ations, Appellant was required
to hold a nerchant mariner's docunent in order to serve aboard the
vessel . Accordingly, Appellant was "acting under the authority" of
his merchant mariner's docunent while serving as operator aboard the
MV SEAHAWK and hi s docunent was properly within the purview of the
heari ng.

Appel | ant contends that suspension of his nmerchant mariner's
docunent, together with the revocation of his license, is unduly harsh
and penal in nature. These contentions are w thout nerit.

It is well settled that the sanction inposed at the concl usi on of
a case is exclusively within the authority and discretion of the
Adm ni strative Law Judge. He is not bound by the Scal e of Average
Or ders. #** Prev. bl ock could not be parsed for attributes --
Contact Shaffstall Support **#

“"An order shall be directed against all |icenses, certificates, and/or
docunents, except that in cases of negligence or professional

I nconpet ence, the order nay be namde applicable to specific |icenses or
docunents in qualified ratings."

HOLLOWELL.htm (5 of 9)


file:///K|/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11691.htm

Appeal No. 2414 - Dewitt T. HOLLOWELL v. US - 27 November, 1985.

(Enphasi s supplied.) Since the charges found proved in the instant
matter include a charge of m sconduct, 46 CFR 5.20-170(c) requires
that the order be directed against Appellant's nmerchant mariner's
docunent as well as his |license.

Accordingly, the Adm nistrative Law Judge did not err by
suspendi ng Appellant's nmerchant mariner's docunent.

Appel l ant al so chall enges the Adm nistrative Law Judge's
determ nation that under the circunstances, his failure to post a bow
| ookout aboard the ATC 12000 constituted negligence.

Initially, Appellant contends that the Adm nistrative Law Judge
erred in finding that, normally, there were three radi o- equi pped
| ookouts posted on the barge's bow. | do not believe that this
argunent assists Appel | ant.

Regar dl ess of the nunber of bow | ookouts normally posted aboard
the ATC 12000, the fact remains that on the date and tinme in question,
there were no | ookouts posted anywhere aboard the barge. |In any e#**
Prev. bl ock could not be parsed for attributes -- Contact Shaffstall
Support **#

(LOUVI ERE), 2340 (JAFFE) and 2333 (AYALA).

Next, Appellant contends that he had no duty to post a bow
| ookout because "the customin the area [where the collision occurred]
was for pleasure craft to get out of the way of commercial traffic."
This argunent is specious.

Appel | ant assunes, by arguing as he does, that the operator of
t he pl easure vessel saw himapproaching. |In fact, the evidence
establ i shes that neither vessel operator saw the other prior to the
collision. Any "custont that may exist is inapplicable here.

Further, by arguing in effect that the pleasure vessel should
have gotten out of his way, Appellant inplies that the operator of the
ot her vessel was negligent. The fact that the operator of another
vessel nmay have al so been negligent does not excuse Appellant's
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negl i gence. Appeal Decisions 2402 (POPE), 2400 (W DMAN) and 2319
( PAVELEC) .

Appel | ant argues that "under simlar circunstances the failure to
post a bow | ookout has been held not to be negligent.” In support of
his argunent, Appellant relies on the holding in Basic v. Lauritzen
Tug and Barge Inc., 1975 AMC 870 (Cal. Super. C. 1974), where,
the court found that a wheel house | ookout was sufficient under the
ci rcunst ances of that case.

Appel lant's reliance on Basic, however, is msplaced. Unlike the
situation in the case at bar, in Basic the barges did not obstruct
th#** Prev. block could not be parsed for attributes -- Contact

Shaffstall Support **# nore closely resenble those in Taylor v.

Ti buron, 1975 AMC 1229 (E.D. La. 1974), where the court found
that a blind spot created by the nmakeup of the tow mandates posting a
| ookout aboard the barge.

"The adequacy of a | ookout on board a vessel underway is a
question of fact to be resolved under all existing facts and
ci rcunstances." Appeal Decision 2319 (PAVELEC). Here, the
Adm ni strative Law Judge was in the best position to determ ne
whet her, under the circunstances, a proper |ookout was posted. The
evidence fully supports his conclusion that a bow | ookout was required
aboard the ATC 12000, that Appellant's failure to post that | ookout on
the date and tinme in question constituted negligence, and that
Appel l ant's negligence contributed to the collision.

Appel lant's renmi ni ng contentions require only sunmary treatnent.
First, Appellant contends that the Adm nistrative Law Judge erred in
al l owi ng Commander #** Prev. block could not be parsed for attributes -
- Contact Shaffstall Support **# testinony from Coast Guard personnel.

Finally, Appellant contends that the Adm nistrative Law Judge
erred in rejecting Appellant's proposed finding that the flotilla was
restricted to navigating the channel by its draft and size. Assum ng
arguendo that the flotilla was restricted to navigating the channel,
the result in this case renmains unaltered. Regardless of any
restrictions affecting the flotilla's navigability, Appellant breached
his duty to post and nmaintain a proper |ookout. Furthernore, since
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the evidence plainly establishes that Appellant did not see M.
Newby's boat in his path, he cannot be heard to argue that the boat
enbarrassed his navigati on.

CONCLUSI ON

Havi ng reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient cause
to disturb the findings and concl usions of the Adm nistrative Law
Judge. The hearing was conducted in accordance with the requirenents
of applicabl e regul ations.

ORDER

The order of the Adm nistrative Law Judge dated 9 Novenber 1984, at
Norfol k, Virginia is AFFI RVED

J. S. GRACEY
Admral, U S. Coast Quard
COVIVANDANT

Si gned at Washington, D.C. this 27th day of Novenber, 1985.

Not wi t hst andi ng any al |l eged customary practi ce anong area nariners,
Rule 5 of the Inland Navigation Rules, 33 U S. C. 2005, requires that:

"Every vessel shall at all tines nmaintain a proper |ookout by sight
and hearing as well as by all avail able neans appropriate in the
prevailing circunstances and conditions so as to nake full appraisal
of the situation and the risk of collision."

Mor eover, in discussing the duty of an operator to post a proper
| ookout under existing circunstances, | have stated that:

the general rules of navigation call for an adequate | ookout and
t he general standards of prudent navigators determ ne as negligent the
operator or pilot who in the nost favorable condition of weather and
visibility runs into a craft encountered in the usual course of
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operation w thout even being aware of its existence. Appeal
Deci si ons 2319 (PAVELEC) and 2046 (HARDEN).

In the instant case, despite clear weather and unlimted
visibility, Appellant was not aware that M. Newby's boat was in the
path of the flotilla. 1In all probability, a properly stationed
| ookout woul d have seen the boat, and the collision and the resulting
casual ty coul d have been avoi ded. |ndeed, given the circunstances
confronting Appellant, the necessity for posting a bow | ookout aboard
the barge before attenpting to transit Newport News Channel should
have been readily apparent. The evidence establishes that at the tine
of the collision, Appellant's view forward fromthe tug's wheel house
was obstructed for a distance of approximately 1747 feet as a result
of the blind spot created by the configuration of the flotilla and the
hei ght of the barge's superstructure. Gven this degree of
| mpai rment, a bow | ookout shoul d have been posted aboard the ATC
12000, particularly in light of the congested conditions in Newport
News Channel on this holiday afternoon.

*x%xxx  END OF DECI SI ON NO 2414 ***x*
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