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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
VERCHANT MARI NER' S DOCUMENT
| ssued to: Jose Manuel FERNANDEZ 486916

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2410
Jose Manuel FERNANDEZ

Thi s appeal has been taken in accordance with 46 U S.C. 7702 and 46
CFR 5. 30- 1.

By order dated 15 Novenber 1984, an Admi nistrative Law Judge of the
United States Coast Guard at Honol ul u, Hawaii, suspended Appellant's |icense
and docunent for three nonths outright plus an additional six nonths on
twel ve nont hs' probation upon finding proved the charge of m sconduct. The
specification originally alleged that while serving as third officer aboard
S.S. CONSTITUTION, under the authority of the captioned docunents, on or
about 29 Septenber 1984. Appellant wongfully assaulted and battered by
beating with fists and kicking the Chief Engineer. At the conclusion of the
evi dence, and subsequent to closing argunents, the Adm nistrative Law Judge
anended the specification to read that Appellant wongfully entered into
nmut ual conbat with the Chief Engineer.

The hearing was held at Honol ulu, Hawaii, on 15 Novenber 1984.

At the hearing Appellant was represented by professional counsel and
entered a plea of not guilty to the charge and specification.

The I nvestigating O ficer introduced in evidence five exhibits and the
testinony of five wtnesses.

In defense, Appellant introduced in evidence two exhibits and
testified in his own behal f.
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After the hearing, the Admnistrative Law Judge rendered a decision in
whi ch he concl uded that the charge and specification, as anended, had been
proved, and entered a witten order suspending all |icenses and docunents
I ssued to Appellant for a period of three nonths outright plus an additional
si x nmonths on twel ve nonths' probation.

The conpl ete Decision and Order was served 14 January 1985. Appeal
was tinely filed on 11 Decenber 1984 and perfected on 5 April 1985.

FI NDI NGS OF FACT

On 29 Septenber 1984, Appellant was serving on board the S. S.
CONSTI TUTI ON, a passenger vessel of 20,220 gross tons, as Third Oficer
under the authority of his license and docunent. On that date, the vessel
was schedul ed to sail from Honolulu at approximtely 2115. Appellant was
assigned the 0800 to 1200 watch, after which he went ashore.

Wi | e ashore, Appellant had several drinks, and returned to the vessel
in an intoxicated condition at approximately 2000. Shortly thereafter,
Appel l ant relieved the Second Oficer of the watch. Appellant then went to
the office of the Pay Master, then to his roomwhere he turned on his radio
to a very high vol une.

The Chi ef Engi neer, who had al so been drinking during the day, heard
the |l oud radi o noise comng form Appellant replied, "I'"mnot turning the
goddam t hi ng down." Wbhrds ensued and Ap[pellant grabbed the Chief Engi neer
and the two of thementered into a mutual conbat in the passageway, both
striking blows at each ot her.

The Chief Oficer, having heard the |loud nusic, went to investigate
and found the two struggling within each other in the passageway. The Chi ef
O ficer separated the two, and reported the incident to the Master. Both
t he Chi ef Engi neer and Appellant were discharged formthe vessel.

BASI S OF APPEAL

Thi s appeal has been taken formthe order inposed by the
Adm ni strative Law Judge. Appellant contends that the evidence shows that
he was the party assaulted, that any fighting he did was in self defense and
t hat defendi ng onesel f agai nst unwarranted attack is not m sconduct.

OPI NI ON

The main thrust of Appellant's contentions on appeal is a challenge to
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t he adequacy of the evidence supporting the findings of the Admnistrative
Law Judge. This argunent is without nerit.

The Adm nistrative Law Judge's finding that Appellant and the Chief
Engi neer entered into a nutual conbat has anple support in the evidence.
Al t hough there is conflicting testinony concerning how the fight started,
the Chief Oficer testified that when he arrived on the scene, he found the
two "pushing each other around in the passageway." (TR-58). Both the Chief
Engi neer and Appellant testified as to the altercation in the passageway.

| have consistently refused to reweigh conflicting evidence if the
findings of the Adm nistrative Law Judge can reasonably be support ed.

When ... an Adm nistrative Law Judge nust determ ne what events occurred
fromthe conflicting testinony of several w tnesses, that determ nation wl|
not be disturbed unless it is inherently incredible

Appeal Decisions 2356 (FOSTER), 2344 (KOHAJDA), 2340 (JAFFE), 2333
(AYALA), and 2302 (FRAPPIER).

It is well established that the opportunity of the Adm nistrative Law Judge
to observe the deneanor of the witnesses affords hima significant advantage
when it becones necessary to choose between conflicting versions of an
event .

Appeal Decision 2353 (EDGELL). See al so Appeal Decision 2159 (MLIC).
I

Al t hough he has not raised the issue on appeal, Appellant at the
heari ng objected to the anendnent of the specification by the Adm nistrative
Law Judge. The Adm nistrative Law Judge determ ned that nutual conbat was a
| esser included offense under the all eged assault and battery. | perceive
no error in this determnation.

The regul ati ons for suspension and revocation proceedings permt "the
anmendnment of charges and specifications to correct harm ess errors by

del etion or substitution of words or figures." 46 CFR 5.20-65(b). "(T)here
may be no subsequent chal |l enge of issues which are actually litigated, if
there was actual notice and adequate opportunity to cure surprise.”" Kuhn

v. CGvil Aeronautics Board, 183 F.2d 839, 841 (D.C. Cr. 1950). This

doctrine has been accepted in Suspension and Revocation proceedi ngs. See
Appeal Decisions 2358 (buisset), 2166 (register), and 1792 (PH LLIPS).

| esser included offense under a specification alleging assault and battery.
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Appeal Decisions 1878 (BAILEY), 1435 (FINE) and 1398 (DANZEY). As stated in

BAI LEY, "(1)t is m sconduct for two seanen to agree to fight, and then to
fight..."

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substanti al evidence of a reliable and probative nature. The hearing was
conducted in accordance with the requirenents of applicable regul ations.

ORDER

The order of the Admi nistrative Law Judge dated at Honol ulu, Hawaii 15
Novenber 1984 is AFFI RMED

B. L. STABILE
Vice Admral, U S. Coast Quard
Vi ce Commandant

Si gned at Washington, D.C. this 3rd day of October, 1985.

**x*xx  END OF DECI SION NO 2410 *****
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