Appea No. 2495 - John Marshall ZELVICK v. US- 12 March, 1990.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUNVENT
| ssued to: John Marshall ZELVICK 593392

DECI SI ON OF THE COMVANDANT ON | NTERLOCUTCORY APPEAL
OF DENIAL OF MOTI ON TO DI SQUALI FY THE
ADM NI STRATI VE LAW JUDGE
UNI TED STATES CQOAST GUARD

2495
John Marshall ZELVI CK

Thi s appeal has been taken in accordance with 46 U S.C. SS7702
and 46 C. F. R SS5. 507.

On January 29, 1990, the attorney for the respondent filed a
letter with Coast Guard Adm nistrative Law Judge Rosemary Denson, who
Is assigned to this case, requesting recusal. By order dated January
30, 1990, Judge Denson field a Decision on Respondent's Request for
Recusal , denying the sane, and, on February 9, 1990, Respondent
appeal ed the Decision to the Commandant pursuant to 46 C.F. R 5.507.

Appearance: M. Harold L. Wtsanman, Esqg., Ray Robi nson, Hanni nen
& Carle, 135 S. LaSalle Street, Suite 1916, Chicago, Illinois 60603-
4233.

BASES OF APPEAL
Appel | ant's bases of appeal are:

1. The Adm nistrative Law Judge erred in ruling that the
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respondent nust strictly conply with procedures set forth in 46 CF. R
5.507 when requesting recusal of an Adm nistrative Law Judge.

2. The Adm nistrative Law Judge erred in ruling that the
request for recusal was not tinely.

3. The Adm nistrative Law Judge shoul d w t hdraw because, in
fact, she is personally biased or subject to other disqualification.

OPI NI ON

Title 46 C.F. R 5.507 provides that a respondent may, in good
faith, request an Adm nistrative Law Judge to withdraw from a case due
to personal bias or sonme other disqualification. The request nust be
supported by the tinely filing of:

(a) an affidavit or statenent

(b) sworn to before a Coast Guard officer or other
gualified official;

(c) containing detailed facts alleged to constitute
grounds for disqualification.

I n addi ti on, respondent may nmake an offer of proof of these detailed
facts and nay present witness testinony in appropriate cases.

Here, Appellant's attorney sent the Admi nistrative Law Judge a
|l etter stating, in pertinent part:

Based upon your past rulings and decision in the case of WIliamJ.
Rabat sky, License No. 550514, where you ignored the hearing record and
substituted your own judgnent based upon no evidence or experience but

speculation, ... the licensee charged in this proceeding ... [has] no
confidence that [Respondent] ... will receive a fair, unbiased
heari ng. ..

There were no exhibits, affidavits of w tnesses, or offer of
proof acconpanying this letter. The letter states in vague, general
terns that this attorney disagrees with the ruling of the
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Adm ni strative Law Judge in an entirely different case. |t provides
no detailed facts even suggesting personal bias on the part of the
Adm ni strative Law Judge in the instant case, any grounds for

di squalification, or any appearance of inpropriety. There are
undoubtedly many litigants in the past who have di sagreed with the
outcone of a case that did not favor their position or disagreed with
a judge's interpretation of the evidence. Mere disagreenent does not
constitute grounds for disqualification the next tinme such litigant
cones before the sane judge.

The Adm nistrative Law Judge denied the request for recusal on
the grounds that it failed to conformto the requirenents of 46 C. F. R
5.507. In his appeal, Appellant does not challenge the Adm nistrative
Law Judge's | egal conclusion but rather argues that the affidavit
requirenments are nerely "technical,"” that the Adm nistrative Law Judge
ruled unfairly in an unconnected case, that the details of such case
are a matter of record with the Coast Guard since that case is
presently on appeal to the Commandant, and that an affidavit would
therefore "serve no useful purpose.”

| agree with the Admi nistrative Law Judge and affirmthe
Deci sion. The requirenents of 46 C.F. R 5.507 are not nere
technicalities to be waived by the Commandant. See Deci sion on
Appeal 2232 (M LLER). They serve an essential function. The

respondent nust tender evidence of bias in sufficient detail for the
Adm ni strative Law Judge to honestly and di spassi onately consi der
whet her he or she will be influenced by the evidence in reaching a
decision or, if not, whether proceeding in light of such evidence
woul d create an appearance of inpropriety. This regulatory schene
affords the Admi nistrative Law Judge an opportunity to respond in the
Decision to each and every one of the detailed allegations that may

| ater be the subject of appeal. Appellant here wi shes to bypass that
process by initially tendering a vague, unsubstantiated |letter and
then, by way of interlocutory appeal, presenting to the Commandant
addi ti onal details and argunents (all concerning an unconnected case)
not made plain to the Adm nistrative Law Judge bel ow.

| would not presunme to review the alleged bias of a Coast CGuard
Adm ni strative Law Judge absent a clear record of persuasive,
detail ed, sworn evidence, in accordance with 46 C F. R 5.507, to which
the Adm nistrative Law Judge has responded with commensurately
detail ed findings of fact and conclusions of law. Failure to conply
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with these regulations is grounds for denial of the appeal and renmand
for further proceedings.

Havi ng so decided, there is no purpose in ny review ng the
factual i1issue of whether subm ssion of Appellant's letter to the
Adm ni strative Law Judge was tinely, which is the second basis of
appeal. | affirmatively decline to address the third basis of appeal,
whet her there is any evidence of bias in fact such as to justify
recusal .

CONCLUSI ON

Having reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient cause
to reverse the Decision on Respondent's Request for Recusal. The
heari ng was conducted in accordance with the requirenents of
appl i cabl e regul ati ons.

ORDER

The Deci sion on Respondent's Request for Recusal is AFFI RVED.
The case is REMANDED to the Adm nistrative Law Judge for further
proceedi ngs.

CLYDE T LUSK, JR
Vice Admral, U S. Coast Guard
Acti ng Commandant

Si gned at Washington, D.C., this 12 day of March 1990.

3. HEARI NG PROCEDURE
.40 Disqualify Adm nistrative Law Judge

appel l ant required to support notion with detail ed,
sworn st at enent

Cl TATI ONS
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Appeal Decisions Cted: 2232 (MLLER).
NTSB Cases Cited: None

Federal Cases Cited: None

Statutes Cited: 46 U.S.C. 7702

Regul ations Cited: 46 CFR 5.507

**xx**x  END OF DECI SI ON NO. 2495 ****x*
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