Appea No. 2494 - CharlesD. PUGH v. US - 16 January, 1990.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUNVENT
| ssued to: Charles D. PUGH 199638

DECI SI ON OF THE COMVANDANT
UNI TED STATES CQOAST GUARD

2494
Charl es D. PUGH

Thi s appeal has been taken in accordance with 46 U S.C. SS7702
and 46 CFR SS5. 701.

By his order dated 14 Cctober 1988, an Administrative | aw Judge
of the United States Coast CGuard at Port Arthur, Texas, revoked
Appel lant's Merchant Mariner's License upon finding proved the charge
and specification of m sconduct for possession of nmarijuana.

The specification alleges that Appellant, while serving under the
authority of his |icense as operator of the MV C PROALER, on 22 NMarch
1988, was in possession of marijuana in violation of a narcotic drug
| aw.

The hearing was held at Port Arthur, Texas on 30 August 1988.
Appel | ant appeared at the hearing together with his wfe and, after
bei ng advised of his right to professional counsel by the

Adm ni strative Law Judge, chose to be represented pro se.

The Investigating Oficer called five witnesses who testified
under oath and presented six exhibits which were admtted into
evi dence. Appellant called one witness who testified under oath, in
addition, testified on his own behalf under oath. Upon finding proved
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t he charge and specification of m sconduct, the Adm nistrative |aw
Judge revoked Appellant's |icense.

The conpl ete Decision and Order was served on Appellant on 18
Cct ober 1988. Appellant filed a Notice of Appeal on 18 Novenber 1988
and the appeal brief was tinely field on 19 Decenber 1988.
Accordingly, this matter is properly before the Conmandant for
di sposi tion.

FI NDI NGS OF FACT

At all tinmes relevant, Appellant was serving as operator of the
MV C PROMLER, a nerchant vessel of the United States. Appellant, at
all relevant tines, was the holder of |icense nunber 199638 whi ch was
I ssued by the U S. Coast Guard on 13 Septenber 1985 and aut horized him
to serve as operator of small passenger vessels of not nore than 100
gross tons, upon the Gulf of Mexico, not nore than 100 mles offshore
between St. Marks Light, Florida and Brownsville, Texas.

On 22 March 1988, the MV C PROALER was docked at Caneron,
Loui si ana after several days service in the Gulf of Mexico. Appellant
told a deckhand, John Sinpson, to purchase sone "rolling papers.”
Enroute to a store to nmake the purchase, the deckhand was stopped by
| ocal authorities who conducted a search of his car. The search
resulted in the seizure of a snmall anobunt of marijuana. The police
officers returned with the deckhand to the MV C PROALER and recei ved
perm ssion from Appell ant to search the vessel. During the course of
the search, they discovered | oose green leafy material and hand rolled
cigarettes concealed in a bowl in the ship's galley. The nateri al
tested positive as narijuana.

A portion of the marijuana found was the property of Appellant.
The renai nder was the property of the deckhand John Sinpson. After
the incident, Appellant admtted to the Personnel Manager of the
operating conpany of the MV C PROALER that he had snoked marijuana
and was afraid that he could not pass a conpany urinalysis test.

Appearance pro se: M. Charles D. Pugh, P.O Box 555, Caneron, LA
70631

BASES OF APPEAL
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Thi s appeal has been taken fromthe order of the Adm nistrative
Law Judge. Appellant asserts in a pro se appeal that:

a. The testinony of sone wtnesses was not credible;

b. Appel | ant was denied his right to counsel;

C. Appel | ant was deni ed the opportunity to subpoena a w tness.
OPI NI ON

Determ nation regarding credibility are wwthin the sole purview
of the Adm nistrative Law Judge. Unless a finding is inherently
i ncredi ble, an Adm ni strative Law Judge's determ nati ons of
credibility will not be disturbed. Appeal Decision 2390 ( PURSER);

Appeal Decision 2356 (FOSTER); Appeal Decision 2344 (KOHAJDA); Appeal
Deci si on 2340 (JAFFE); Appeal Decision 2333 (AYALA); Appeal Deci sion
2302 (FRAPPI ER); Appeal Decision 2427 (JEFFRIES); Appeal Decision 2490
( PALMVER)

In the case herein, the testinony of the deckhand, John Si npson,
(Tr. pp. 83-111) was credible and consonant with the testinony of the
police officers who conducted the search of the MV C PROALER (Tr. pp.
119-150, 156-171, 177-186) and the Personnel Manager of the operating
conpany of the MV C PROMLER (Tr. pp. 34-72). M. Sinpson testified
that sonme of the marijuana found on the vessel was the property of
Appel | ant and that he and Appell ant had snoked marijuana on board the
vessel while not underway. (Tr. pp. 92-96). That testinony was
corroborated by the testinony of the Personnel Manager of the MV C
PROALER s operating conpany who stated that Appellant had told him
that he used marijuana and could not pass a conpany urinalysis test.
(Tr. pp. 43-47). There is nothing to support Appellant's assertions
in his brief other than his own self serving statenents.

Consequently, the testinony of the w tnesses, including that of
t he deckhand, M. Sinpson, was not inherently incredible.
Accordingly, the findings based on that testinony will not be
di st ur bed.

|1
Appel | ant asserts that he desired an attorney at the Suspension
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and Revocation proceedi ng but was unable to afford professional |egal
counsel .

While Appellant is entitled to be represented by professional
counsel pursuant to 46 CF. R 5.519(a)(1), he nust provide such
counsel at his own expense. The governnent is not obligated to

provi de counsel. Gover v. United States, 200 C. d. 337 (C.

. 1973). The sole responsibility of the governnent is to fully

advi se charged individuals of the right to professional |egal counsel.
Appeal Decision 2458 (GERVAN); Appeal Decision 2008 (GOODW N) ;

Appeal Decision 2089 (STEWART); Appeal Decision 2119 (SMTH); Appeal
Deci sion 2222 (FI OCCA); Appeal Decision 2207 (CLARK).

In the case herein, Appellant was clearly advised of his right to
counsel and given a reasonable opportunity to secure such professional
representation. (Tr. pp. 8-9). Appellant chose to proceed w thout

pr of essi onal counsel. Moreover, Appellant at no tine during the
proceedi ng rai sed an objection that he was not fully advised of his
right to counsel. Consequently, Appellant's assertion is wthout
merit.

Appel | ant asserts that he desired an unidentified femal e w tness
who testified at his crimnal trial to testify at the Suspension and
Revocation proceeding. He inplies that he had been prohibited from
doi ng so.

| do not agree with Appellant. A detailed review of the record
fails to reveal any request or notion from Appellant that any w tness
be subpoenaed on his behalf. Nor is there any evidence of an
obj ection by Appellant that he was denied the opportunity to subpoena
a wtness. It is a well established rule that, absent clear error, in
order to preserve such an issue on appeal there nust have been a valid
noti on or objection made at the hearing. See, 46 CF. R 5.701(b)(1);
Appeal Decision 2458 (GERVAN); Appeal Decision 2376 (FRANK); Appeal
Deci si on 2400 (W DMAN); Appeal Decision 2463 (DAVIS). Absent any
I ndi cation that Appellant requested that a particular w tness be
subpoenaed or an objection on the record that he was inproperly denied
the opportunity to subpoena a witness, | find Appellant's assertion is
W t hout nerit.

filex/lIIhgsms-lawdb/users/K nowledgeM anagementD...S%20& %20R%202280%620-%202579/2494%20-%20PUGH.htm (4 of 5) [02/10/2011 8:51:07 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11778.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11328.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11409.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11439.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11542.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11527.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11778.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11696.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11720.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11783.htm

Appea No. 2494 - CharlesD. PUGH v. US - 16 January, 1990.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The hearing
was conducted in accordance with the requirenents of applicable
regul ati ons.

ORDER

The deci sion and order of the Adm nistrative Law Judge dated at
Houst on, Texas on 11 October 1988 i s AFFI RVED.

CLYDE T. LUSK, JR
Vice Admral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D.C., this 16th day of January, 1990.

**xx**x  END OF DECI SI ON NO. 2494 ****x*
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