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UNI TED STATES OF AVERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT
| ssued to: Lloyd Spruille RATH 013314

DECI SI ON OF THE VI CE COVVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2492
Ll oyd Spruille RATH

Thi s appeal has been taken in accordance with 46 U.S.C. 7702 and
46 CFR 5. 701.

By his order dated 22 January 1988, an Adm nistrative Law Judge
of the United States Coast CGuard at Al aneda, California, suspended
Appel l ant's Merchant Mariner's Docunent and License for six nonths,
remtted on twelve nonths probation, upon finding proved the charges
of m sconduct and negligence. The m sconduct charge was supported by
three specifications which were found proved. A fourth specification
was di sm ssed by the Adm nistrative Law Judge. The negligence charge
was supported by one specification which was found proved.

Specification one to the charge of m sconduct alleges that
Appel | ant, as Master aboard the MV PRESI DENT El SENHOAER, whil e
serving under the authority of the above-captioned |icense and
docunent, on or about 0600, 25 October 1986, wongfully violated 33
U S. C. 20009(e) by failing to take steps to safely pass anot her vessel
(barge #417) in a narrow channel.

Specification two alleges that at the sane tine and date
af orenenti oned, Appellant wongfully violated 33 U S.C. 2006 by
failing to proceed at a safe speed causing a collision with barge
#417.
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Specification three alleges that at the sane tine and date
af orenenti oned, Appellant violated 33 U.S.C. 2007(a) by failing to
use all available neans to determne if a risk of collision existed
bet ween the MV PRESI DENT El SENHONER and the tug ADVENTURER. This
Specification was dism ssed by the Adm nistrative Law Judge.

Specification four alleges that at the sane tine and date
af orenmenti oned, Appellant violated 33 U.S.C. 2013(a) by failing to
keep out of the way of barge #417 while the MV PRESI DENT ElI SENHONER
was burdened as the overtaking vessel.

The specification supporting the charge of negligence alleges that
Appel  ant, as Master of the MV PRESI DENT ElI SENHOAER, whil e serving
under the authority of the above-captioned |Iicense and docunent, at or
about 0600, 25 Cctober 1986, was negligent by failing to safely
navi gate the MV PRESI DENT ElI SENHOWNER whil e attenpting to overtake the
tug ADVENTURER and its tow, consisting of the barges LANAI and #417 in
Cakl and Estuary Channel, QOakland, California.

The hearing was held at Al aneda, California on 9 and 10 March 1987.
Appel | ant appeared at the hearing and was represented by professional
counsel. Appellant entered, in accordance with 46 C F. R 5.527(a),
an answer of denial to the charges and specifications.

The I nvestigating O ficer introduced nineteen exhibits into
evi dence and call ed four w tnesses.

Appel I ant introduced twenty-six exhibits into evidence and called
three witnesses. He also testified in his own behalf.

After the hearing, the Adm nistrative Law Judge rendered a
deci sion in which he concluded that the charges and specifications
had been found proved, and entered a witten order suspendi ng
Appel lant's |icense and docunent for six nonths, remtted on twelve
nont hs probati on.

The conpl ete Decision and Order was served on Appellant on 25
January 1988. Notice of Appeal was tinely filed on 22 February
1988. Following the receipt of the transcript of the proceedi ngs,
Appellant's brief was tinely filed wth approved extensions on 8
Septenber 1988. Accordingly, this matter is properly before the Vice
Commandant for disposition.
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FI NDI NGS OF FACT

At all tinmes relevant, Appellant was serving as Master aboard the
M V PRESI DENT EI SENHOAER, a nerchant vessel of the United States,
under the authority of his above-captioned docunent and |icense.
Appel lant's license authorized himto serv e as Master of U S. Steam
or Motor Vessels of any gross tonnage upon oceans, Radar Observer, and
First Class Pilot for Honolulu Harbor via the main ship channel.

The MV PRESI DENT EI SENHOAER is a U S. flag steel-hulled freight
vessel, 814.25 feet in length and 36,859 gross tons. On the norning
of 25 Cctober 1986, the MV PRESI DENT EI SENHOAER was noored starboard
side to Berth C D at the Cakland, California Mddle Harbor Term nal.
The MV HOEGH MASCOT was noored at Berth A/B of the sane termnal with
its stern approxi mately 50 feet ahead (west) of the MV PRESI DENT
El SENHONER s bow. Both vessels were scheduled to sail for sea at
0500 that norning. At the sane tinme, the towboat MV ADVENTURER and
barges #417 and LANAI were noored at the Howard Contai ner Term nal,
approximately three-fourths of a mle astern (east) of the MV
PRESI DENT EI SENHONER.

The MV ADVENTURER and the two barges were scheduled to sail for
sea at 0530 that norning. |In preparation for sailing, the two barges
were nmade up in a side-by-side configuration, barge #417 being the
starboard barge in the 200 foot-wide tow. At 0530 on 25 Cctober 1986,
visibility was approximately 0.3 of a mle with no w nd.

At 0522, MV ADVENTURER cal | ed the Vessel Traffic Service (VIS) by
radi o and advi sed that she was preparing to get under- way. VIS
responded that MV HOEGH MASCOT was preparing to get underway. MYV
ADVENTURER r esponded that she would wait for the MV HOEGH MASCOT to
depart. At 0523, VTS called MV ADVENTURER and advised that the MV
PRESI DENT ElI SENHONER was al so schedul ed to depart from M ddl e Har bor
Termnal. At 0526 the pilot of the MV PRESI DENT ElI SENHONER cal | ed
VTS, advising that she was preparing to depart from M ddl e Har bor
Termnal. At 0527, VTS acknow edged this comuni cation and advi sed of
t he pendi ng departure of MV HOEGH MASCOT and MV ADVENTURER. At
0528, MV PRESI DENT ElI SENHOAER cal | ed MV ADVENTURER and asked how
soon she was departing. MYV ADVENTURER responded that she was
departing at that nonent. The MV PRESI DENT ElI SENHONER acknow edged
by stating: "O K, WII wait for you to get past."

At 0530, MV ADVENTURER pul | ed the barges LANAI and #417 away from
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the dock into m d-channel, proceeding west at a speed of two to three
knots. At approximately 0540, the MV PRESI DENT EI SENHONER cal | ed MV
ADVENTURER and asked if it would "be OK if MV El SENHONER went
first." MYV ADVENTURER responded, "O K., I'll run dead slow and | et
you get underway."

As MV ADVENTURER approached the stern of MV PRESI DENT
El SENHONER, the MV PRESI DENT EI SENHONER was still al ongside the dock
with one or nore lines on the dock and with her stern canted out from
the dock at a slight angle. At that tinme, MV ADVENTURER advi sed t hat
she was already up to MV PRESI DENT El SENHOAER and had to keep goi ng.
The MV PRESI DENT ElI SENHONER responded with "Roger." At this tine
(approxi mately 0544) the bow line of the MV PRESI DENT EI SENHOAER was
still made fast to the dock. At this tinme also, the Second Mate
reported to Appellant that the MV ADVENTURER and her barges were
approaching fromthe port quarter.

Shortly after the bowline was rel eased fromthe dock at 0549,
the MV PRESI DENT El SENHONER s Third Mate reported that MV ADVENTURER
and barges were abreast of the bow, about 190 feet to port. Shortly
after, the Third Mate reported that the di stance had decreased to 110
feet. The MV ADVENTURER and its barge flotilla noved ahead of the
M V PRESI DENT EI SENHONER. However, as the latter vessel began naking
way, she began overtaking the MV ADVENTURER As this overtaking
situation devel oped, the pilot of the MV PRESI DENT El SENHOAER r adi oed
the MV ADVENTURER and advi sed that she was getting underway, and
asked if it was "O K. to pass you.”" The Master of the MV ADVENTURER
responded, "Go ahead if you think you can do it. 1'Il stay to the
south side and give you the north side."

Due to her rapid acceleration, MV PRESI DENT El SENHONER qui ckly
began passing the MV ADVENTURER and her flotilla. The rapid relative
speed of the MV PRESI DENT EI SENHOAER to that of the tug and barges
created a suction effect. As a direct result of this suction effect,
the barges noved laterally towards the port side of the MV PRESI DENT
El SENHONER. The starboard side of barge #417 nade contact with the
port side of the MV PRESI DENT El SENHONER and was drawn along with the
| arger vessel for a short duration. This occurred at about 0556 -
0558.

Followi ng this collision, the MV ADVENTURER i ncreased speed
causi ng the barges to sheer away to port, forcing the MV ADVENTURER
to alter course to starboard to try and regain control. This in turn
caused the tug MV ADVENTURER to back down in order to avoid a
collision with the MV PRESI DENT El SENHONER. Consequently, as she
backed down, the barges collided with her stern. The pilot of the MV
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PRESI DENT ElI SENHOWER reported the collision to VIS at 0606 and
conti nued on her voyage after contacting the MV ADVENTURER and
determ ning that neither she nor her tow needed assi stance.

As a result of the collision between MV PRESI DENT El SENHONER and
Barge #417 and t he subsequent collision between Barge #417 and LANAI
with MV ADVENTURER, both barges and MV ADVENTURER sust ai ned
structural damage. MV PRESI DENT ElI SENHOAER al so sust ai ned hul
damage.

Appear ance: Denise S. Bl ocker, Esq., Three Enbarcadero Center,
San Francisco, CA 94111.

BASES OF APPEAL
The Appel |l ant asserts the foll ow ng bases of appeal:

a. The Adm nistrative Law Judge relied on a witness that was not
credi bl e;

b. The Adm nistrative Law Judge nade erroneous determ nations
regarding the tine and speed of the vessels;

c. The determnation that Appellant was negligent is not sup
ported by substantial evidence;

d. The determnation that Appellant conmtted violations of |aw
IS not supported by substantial evidence;

e. An independent determ nation by a pilot comm ssion that the
pilot of Appellant's vessel was not responsible for the collision is
concl usi ve proof that Appellant should be "exonerated;"

f. The MV ADVENTURER s violations of the Inland Navigation
Rul es, Federal Law, and practices of good seamanship required a
finding that the MV ADVENTURER was sol ely responsi ble for the
col l'i sion.

OPI NI ON
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An issue to consider at the outset is the failure of the
Adm ni strative Law Judge to render credibility findings regarding the
conflicts between Appellant's w tnesses and the Master of the MV
ADVENTURER

When an Admi ni strative Law Judge nust determ ne what events
occurred fromthe conflicting testinony of several w tnesses, that
determnation will not be disturbed unless it is inherently
i ncredi ble. Appeal Decision 2390 (PURSER), affirmed sub nom

Commandant v. Purser, NISB Order No. EM 130 (1986); Appeal Deci sion
2356 (FOSTER), Appeal Decision 2344 (KOHAJDA), Appeal Decision 2340

(JAFFE), Appeal Decision 2333 (AYALA), Appeal Decision 2302
(FRAPPI ER), Appeal Decision 2275 (ALOUI SE), Appeal Decision 2472
( GARDNER)

Appel lant is correct in stating that there was substanti al
conflict between the testinony of the Master of the MV ADVENTURER and
that of the Master, Pilot, and Chief Mate of the MV PRESI DENT
El SENHOANER.  Mor eover, Appellant correctly asserts that the
Adm ni strative Law Judge failed to address the inconsistencies between
the testinony as required. Appeal Decision 1285 (DONOVAN), Appea
Deci si on 2156 (EDWARDS), Appeal Decision 2116 (BAGGETT), Appeal
Deci si on 2472 (GARDNER), Appeal Decision 2489 (JUSTICE). The
Adm ni strative Law Judge's failure to issue credibility findings
renders his determ nation(s) based on conflicting testinony inherently
I ncredi bl e.

In this case, the testinony in issue involved comuni cations
bet ween the MV ADVENTURER and Appellant's vessel, MV PRESI DENT
El SENHONER, regardi ng the existence of an overtaking situation. In
particular, the Adm nistrative Law Judge did not adequately discuss
M V PRESI DENT ElI SENHONER s Pilot's testinony concerning the absence of
an agreenent to the effect that the MV ADVENTURER woul d conti nue
out bound or testinony that the Pilot subsequently requested and
recei ved perm ssion to overtake the flotilla. See, Decision and
Order, Findings of Fact 13 and 16.

In I'ight of the unaddressed and unresolved conflict, there is
I nadequat e credi ble evidence to support the findings of proved to the
charge and specifications of m sconduct based on violations o f the
navigation laws. |In particular, the unresolved conflict in testinony
underm nes the determ nations that Appellant violated 33 U S. C
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2009(e), 2006, and 2013. Consequently, those issues raised by
Appel lant relating to the charge of m sconduct based on the violation
of | aw need not be addressed further.

Wiile the failure of the Administrative Law Judge to address the
af orenenti oned inconsistencies wll defeat
charge one and the specifications thereunder, it will not affect the
determ nati ons made regardi ng the charge and specification of
negl i gence.

Appel | ant asserts that the Admi nistrative Law Judge's
determ nations as to tine and speed were erroneous and prejudicial.

As stated in Qpinion |, conflicts exist regarding testinony that
were not addressed by the Adm nistrative Law Judge. These conflicts
included differing opinions as to tinmes and speeds of vessels.
However, these were predomnantly related to the charge of m sconduct
based on the violations of law As stated in Opinion |, those issues
need not be discussed further since it has been determ ned that there
is insufficient evidence in the record to find proved the charge and
speci fications of msconduct. However, any discrepancies regarding
times and speeds of vessels are not significantly relevant in the
Adm ni strative Law Judge's determ nation that Appellant was negligent
in failing to safely navigate his vessel. There is sufficient
credi bl e evidence in the record (apart from data concerni ng vesse
times and speeds) for the Adm nistrative Law Judge to determ ne the
I ssue of negligence. This evidence is set forth in detail in Qpinion
L1,

Appel | ant asserts that there was not sufficient evidence to find
t hat Appellant was negligent. | disagree.

The charge and specification of negligence allege that Appellant
failed to safely navigate his vessel in undocking and maneuvering into
t he channel while the MV ADVENTURER and her tow were approxi mately
abeam and then attenpting to pass in the narrow channel. There was
sufficient evidence in the record for the Adm nistrative Law Judge to
find the charge and specification proved.
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It is solely the duty of the Adm nistrative Law Judge to eval uate
and wei gh the evidence presented at the hearing. Unless it can be
shown that the evidence upon which he relied is inherently incredible,
the findings will not be set aside. Appeal Decision 2390 (PURSER)

affirmed sub nom Commandant v. Purser, NITSB Order No. EM 130 (1986);
Appeal Decision 2356 (FOSTER), Appeal Decision 2344 (KCHAJDA), Appeal
Deci si on 2340 (JAFFE), Appeal Decision 2333 (AYALA), Appeal Decision
2302 (FRAPPI ER), Appeal Decision 2275 (ALOUI SE), Appeal Decision 2472
( GARDNER)

In this case, the evidence is not inherently incredible and
accordingly wll not be disturbed. The evidence illustrates that
Appel | ant ordered his vessel away fromthe dock, in reduced
visibility, wwth full know edge that the MV ADVENTURER was only
approxi mately 75-150 feet away. Tr. pp. 134, 324-329; Exhibit 19.
Appel l ant hinself admtted that he could have renmai ned at the dock
until the MV ADVENTURER passed at a safe distance. Tr. p. 244.
| nst ead, Appel | ant undocked the MV PRESI DENT ElI SENHOAER when the tug
and tow were approximately abeamor only slightly ahead of the MV
PRESI DENT EI SENHONER.  Appell ant hinself admtted that the ship
channel is a narrow channel in which he would not want to overtake
anot her vessel. Tr. p. 328. Yet, Exhibit 19, a Telex sent from
Appel l ant as Master to American President Lines, states that Appell ant
attenpted to "overhaul" the tug and barge assenbly when visibility was
.3 to .4 mles and when the tug and tow flotilla was only 75 feet off
the port side of the MV PRESI DENT El SENHONER. Exhibit 19, p. 1.
Appel l ant also admtted that he made no check to ascertain the exact
position of the tug and tow before giving the order to | eave the dock
and get underway. Tr. p. 335. Appellant conpounded the danger by
rapidly accelerating in attenpting to pass the MV ADVENTURER and her
tow in the narrow ship channel. The resultant attenpt to "overhaul "
or overtake the MV ADVENTURER and her tow resulted in the creation of
a severe suction effect and caused the subsequent colli sion.

It is also significant that Appellant hinself admtted that he
made the ultimate decision to | eave the dock and in fact instructed
the pilot to depart. Tr. p. 334.

In addition to the testinony of Appellant and the Master of the MV
ADVENTURER, the testinony of the operators of nearby vessels MV SEA
DUKE and MV JOAQUI N support the foregoing evidence of negligence.

The operator of the MV SEA DUKE, a mariner with over 40 years of
comrerci al experience, (Tr. p. 113) testified that it was inprudent for
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a vessel operator to attenpt to pass or overtake another underway vessel
in the narrow channel and that the MV PRESI DENT EI SENHONER shoul d not
have |l eft the dock until the tug and tow passed at a safe distance. Tr.
pp. 111-117. These w tnesses were experienced, know edgeabl e vessel
operators. Their testinony as to the facts of the incident conports
essentially with the testinony of the Master of the MV ADVENTURER

Tr. pp. 104-139.

The evidence clearly illustrates that Appellant acted in an
i nprudent manner in undocking his vessel and accel erating al ongside
the MV ADVENTURER and her tow. The testinony of the vessel
operators, including the adm ssions of Appellant support the finding
of proved to the charge and specification of negligence. The finding
is soundly based in fact, is not incredible, and will not be
di st ur bed.

In challenging the credibility of the testinony of the Master of
the MV ADVENTURER, Appellant asserts that the use of telephonic
testinony by the Adm nistrative Law Judge was inproper. Title 46
C.F.R 5.535(f) provides specific authority for the Adm nistrative
Law Judge to take the testinony of a witness by tel ephone. This form
of testinony pronotes flexibility and avoi ds inconveni ences for
merchant mariners. |t furthers judicial/admnistrative savings and
efficiency. The Coast Guard regulation permtting tel ephonic
testinony provides for an orderly, dignified, and credible procedure,
ensuring proper identification of all parties and reliable cross-
exam nation. Appeal Decision 2476 (BLAKE)

A review of the transcript in this case illustrates that
sufficient order and decorum were mai ntai ned by the Adm nistrative Law
Judge during the tel ephonic testinony. Tr. pp. 43-46. Additionally,
Appel | ant was given full opportunity to question the w tness and
exerci sed a thorough cross-exam nation through his counsel.
Consequently, the tel ephonic testinony was proper, was in accordance
wi th applicable regulations, and did not adversely affect the ability
to determine witness credibility.

Appel  ant al so contends that the testinmony of the Master of the
MV ADVENTURER i s not credi bl e because the notes to which he referred
to refresh his nenory during his testinony were not nade part of the
record. | disagree.

The notes in question, by adm ssion of the wi tness consisted of:
“[a] piece of scrap paper ... with a bunch of doodling onit." Tr. p.
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48. It is true that the witness did not submt his notes for
insertion into the record as directed by the Adm nistrative Law Judge.
Tr. pp. 48-49. Appellant now clains prejudicial error.

Omissions froma hearing record of a substantial nature, which
relate to significant natters in the proceeding may effectively
precl ude a neani ngful review Appeal Decision 2276 (LUDLUM. In

that case, there were substantial gaps in the transcript at critical
stages, relating to substantive issues. Simlarly, in Appeal
Deci sion 2168 (COOPER), and Appeal Decision 2157 (KING),

om ssions constituted error where they were of a nature and nmagnitude

to adversely affect the record. In the forner, there were extensive
and nunmerous naterial errors in the transcript so as to nake portions
nmeani ngless. In the latter, there was a conpl ete absence of a
transcript.

In the instant case, the testinony of the witness in issue is
reflected |l egibly and accurately in the record. Appellant exercised
his right to cross-exam nation, which is also accurately reflected in
the record. While technically the scratch paper used by the w tness
is part of the record, its absence does not constitute an om ssion of
a substantial nature. The Admi nistrative Law Judge was able to nake
rational determ nations and findings based on the testinony of the
wi tness and the other evidence in the record wi thout the scratch
paper. Consequently, the absence of this evidence in the record does
not constitute prejudicial error and does not adversely affect the
ability of the Adm nistrative Law Judge to issue findings or nmake
determ nati ons.

|V

Appel | ant asserts that he should be "exonerated" since the pil ot
on board the MV PRESI DENT ElI SENHONER was found not to be negligent by
the Board of Pilot Comm ssioners, based on the sanme evidence that
related to Appell ant.

Suspensi on and Revocation proceedings are renedial in nature,
intended to mai ntain standards of conpetence and conduct essential to
pronoting the safety of Iife and property at sea. These proceedi ngs
are governed by the Adm nistrative Procedure Act, 5 U S.C. 551-559,

46 U.S.C. Chapter 77, and the regulations set forth in 46 CF. R Part
5. Findings by other foruns or tribunals are not binding on these
proceedings. In particular, different procedures, standards of proof,
and evi dence neke it incunbent on the Adm nistrative Law Judge to nake
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his findings and determ nations only on the evidence presented to him
at the hearing. To do otherwi se would be prejudicial to the
respondent.

Most inportantly, the Pilot Comm ssion's findings and deci sions
related only to the pilot (enphasis supplied) of the MV PRESI DENT
El SENHONER and did not in any manner address or decide the issue of
negligence as it relates to Appellant who was the nmaster of the
vessel. The findings or determ nations of another forumor agency are
not determ native on the Adm nistrative Law Judge in this Suspension
and Revocation Hearing. See, Appeal Decision 2430 ( BARNHART);

Appeal Decision 2254 (YOUNG); Appeal Decision 1931 (POLLARD)

Consequently, the finding that Appellant was negligent in his
actions as Master is not affected by the Pilot Conm ssion's findings
regardi ng the pilot.

V

Finally, Appellant asserts that the tug ADVENTURER s vi ol ati ons of
the I nl and Navi gati on Rul es, Federal Law and practices of good
seamanship required a finding that the ADVENTURER was sol ely
responsi ble for the collision, which would preclude the determ nation
by the Adm nistrative Law Judge that Appellant was responsible for
this collision. 1n Coast Guard Suspension and Revocation proceedi ngs,
the negligence of the individual charged is the only issue.
Contributory negligence is not a defense. Appeal Decision 2175
(RI'VERA) ; Appeal Decision 2096 (TAYLOR); Appeal Decision 2380
(HALL). To prevail, Appellant nust show that the sole fault of the
collision rests with the Master of the tug and tow. However, on this
record, Appellant failed to establish that the Master of the MV
ADVENTURER was sol ely responsible for the collision.

The findings of the Adm nistrative Law Judge need not be
conpletely consistent wwth all evidence in the record as |ong as
sufficient evidence exists to reasonably justify the finding reached.
Appeal Decision 2282 (LITTLEFIELD).

In this case, although the charge of m sconduct failed because of
the Adm nistrative Law Judge's failure to reconcile conflicts in
testinony in the record, the remaining Charge of Negligence was
clearly supported by a preponderance of the evidence. There is no
showi ng that the Adm nistrative Law Judge was arbitrary or capricious
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in reaching his findings. See, Appeal Decision 2395 (LAMBERT).

Consequently, the finding of proved to the charge and specification of
negligence will stand.

The sanction issued by the Adm nistrative Law Judge is reasonabl e and
not excessive even though the findings of proved to the charge and
specifications of m sconduct are set aside.

CONCLUSI ON

The hearing was conducted in accordance with the requirenents of
applicabl e regulations. The findings of proved as to the charge and
specification of negligence were supported by substantial evidence of
a reliable and probative nature. The Admi nistrative Law Judge erred
by failing to issue credibility findings regarding conflicting
testi nony upon which the charge and specifications of m sconduct were
based. Not wi t hst andi ng the af orenentioned error, the sanction
ordered by the Adm nistrative Law Judge is appropriate and not unjust
for the remai ning proved charge and specification of negligence

ORDER

The findings of proved as to the charge and specifications of
m sconduct based on violations of Iaw are SET ASIDE. The fi ndings of
proved as to the charge and specification of negligence are AFFI RVED,
and the decision and order of the Adm nistrative Law Judge as
nodi fied, dated at Al aneda, California on 22 January 1988 is AFFI RVED.

CLYDE T. LUSK, JR
Vice Admral, U S. Coast @Quard
Vi ce Commandant

Si gned at Washington, D.C., this 28th day of Decenber, 1989.

3. HEARI NG PROCEDURE

3.44 Due Process
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Tel ephoni ¢ testinony does not violate due process

5. EVI DENCE
5.160 Wi ght
Wei ght of testinony determ ned by ALJ
Wl not be disturbed unless inherently incredible
5.115 Testi nony
conflicting, to be weighed by ALJ
t el ephoni c testinony perm ssi bl e-does not violate
due process
6. M SCONDUCT
.360 Violation of rule/regulation
as m sconduct

supported by substantial evidence

7. NEGLI GENCE
7. 70 Negligence
Overtaking by rapid accel eration
Overtaking tug & tow creating "suction effect”

Overtaki ng in narrow channel
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Overtaking at too close a distance

12. ADM NI STRATI VE LAW JUDGES
12. 50 Findings

Credibility Findings are required to address
i nconsi stencies in testinony

W11 be upheld unless evidence inherently incredible

Cl TATI ONS

Appeal Decisions cited: 2390 (PURSER), 2356 (FOSTER), 2344
(KOHAJADA), 2340 (JAFFEE), 2333 (AYALA), 2302 (FRAPPIER), 2275
(ALOUI SE), 1751 (GARDNER), 1285 (DONOVAN), 2156 (EDWARDS), 2116
(BAGGETT), 2472 (GARDNER), 2489 (JUSTICE), 2476 (BLAKE), 2276

(LUDLUM), 2168 (COOPER), 2157 (KING), 2430 (BARNHART), 2254 ( YOUNG),

1931 (POLLARD), 2175 (RIVERA), 2096 (TAYLOR), 2380 (HALL), 2282
(LI TTLEFI ELD), 2395 (LAMBERT).

NTSB Cases Cited: Commandant v Purser, NTSB Order No. EM 130
(1986) . None.

Federal Cases Cited: None.

Statutes & Regulations Cted: 46 USC 7702, 33 USC 2006,
2007(a), 2009, 2013(a), 5 USC 551-559, 46 USC Chapter 77, 46 CFR

5.701, 46 CFR 5.535(f), 46 CFR 5.701, 46 CFR 5.527(a), 46 CFR Part 5

»xxxx  END OF DECI SION NO 2492 **x*x
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