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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT
| ssued to: Dennis D. VETTER (REDACTED)

DECI SI ON OF THE COVIVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2484

Dennis D. VETTER

Thi s appeal has been taken in accordance with 46 U S. C. SS7702
and 46 CFR SSb. 701, 5.607.

By his order dated 22 March 1988, an Adm nistrative Law Judge of
the United States Coast CGuard at Lost Angeles, California, revoked
Appel l ant's Merchant Mariner's |Iicense and docunent upon finding
proved the charge of m sconduct. The specifications supporting the
charge of m sconduct alleged that Appellant, while serving under the
authority of his above-captioned |license and docunent, aboard the SS
OVERSEAS CHI CAGO, did, on 3 February 1988, wongfully report for watch
in an intoxicated condition, wongfully assault and batter the master
and the chief mate, and wongfully create a di sturbance aboard the
OVERSEAS CHI CAGO.

The hearing was held in absentia under the provisions of 46
C.F.R SS515.5(a) at Los Angeles, California on 9 March 1988. The
| nvestigating Oficer introduced the testinony of three w tnesses and
four exhibits into evidence. The Adm nistrative Law Judge issued his
final Decision and Order on 22 March 1988. Subsequently, Appell ant
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obt ai ned professional counsel and on 21 April 1988, filed with the

Adm ni strative Law Judge: (1) a petition to reopen the hearing; (2) a
request for issuance of a tenporary license; (3) a notice of appeal.
The Adm nistrative Law Judge deni ed Appellant's request to reopen the
heari ng and his request for a tenporary license on 4 May 1988. On 16
May 1988, Appellant, through counsel appeal ed to the Commandant.
Consequent |y, Appellant net the filing requirenents established in 46
C.F.R 5.607(a). The Commandant upheld the denial of the request

for the issuance of a tenporary |icense and docunent on 2 August 1988.
See, Appeal Decision 2469 (VETTER). The appeal on the nerits and

on the issue of reopening the hearing is now properly before the
Conmandant. In his petition to reopen the hearing, Appellant
presented evidence that he was incapacitated due to his suffering from
influenza while in the Phillipines at the tinme of the hearing.
Appel l ant submitted a statenent froma Phillipine physician to verify
the illness. Appellant further submtted that he attenpted to contact
the Coast Guard via his wife, however, she did not make contact to
advi se the Coast Guard that Appellant could not be present at the
schedul ed heari ng.

FI NDI NGS OF FACT

Appel I ant was the hol der of a Merchant Mariner's License No.
575495 which was | ast issued to himon 23 Septenber 1986 at San
Franci sco, California, and authorized himto serve as First Assistant
Engi neer of steam vessels of any horsepower. |n addition, Appellant
was the holder of a Merchant Mariner's Docunent No. Z-[redacted]-D4,
which was | ast issued to himon 3 Decenber 1984 at San Franci sco,
California, and authorized himto serve in any unlicensed rating in
t he Engi ne Depart nment.

On 3 February 1988 at Long Beach, California, Appellant was
serving aboard the SS OVERSEAS CH CAGO, O ficial Nunber 583412, a
nmerchant vessel of the United States, in the capacity of Third
Assi stant Engi neer, and was serving under the authority of his
af orenmenti oned |icense and docunent.

At or about 1130 on 3 February 1988, Appellant returned by | aunch
to the OVERSEAS CH CAGO, which was anchored in Long Beach Harbor. At
that tinme, Appellant was in an intoxicated condition. Appellant had
been assigned the next watch from 1200 to 1600 hours. After an
apparent argunment with the First Assistant Engi neer, the Chief
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Engi neer advi sed the Master that Appellant was intoxicated and wanted
to quit the vessel. Following a neeting wth the Master and the Chief
Engi neer, Appellant returned to the Master's office, entered and
approached the Master. Appellant shouted an obscenity at the Master
and then struck the Master with his fist. A scuffl e ensued, and
finally the Master was able to push Appellant through the door. As
Appel I ant was being taken topside to await the arrival of |aw
enforcenent officials, Appellant kicked the Master and the Chief Mate
on the | eg.

Respondent was served with the charges on 4 February 1988 by the
| nvestigating Oficer. The charge sheet stated that the hearing would
commence at 0900 on 9 March 1988, Room 721, Union Bank Bl dg., 100
Cceangate, Long Beach, CA 90802, PH [ REDACTED]. Appell ant
personally confirned the tine and place of the hearing with the
I nvestigating O ficer by tel ephone approxi mately one week before the
heari ng.

Attorney: J. Cark Arestei, Fogel, Feldnman, Gstrov, 5900 WIlshire
Blvd. 26th Floor, Los Angeles, CA 90036-5185

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant's bases of appeal are:

(1) The in absentia hearing denied Appellant due process, the
opportunity to confront and cross-exam ne w tnesses and to present
evi dence by the in absentia proceeding, in violation of the 5th and
14t h Anmendnents to the U S. Constitution;

(2) The Decision and Order rendered by the Admi nistrative Law
Judge was agai nst the weight of the evidence and was excessi Ve,

(3) The Adm nistrative Law Judge erred in denying Appellant's
petition to reopen the hearing.

OPI NI ON

Appel l ant argues that it was error to conduct the hearing on 9
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March 1988 in absentia, said hearing violating Appellant's
Constitutional rights under the 5th and 14th Amendnents to the U. S.
Constitution. | disagree.

Appel lant's argunent is without nmerit. On 4 February 1988,
Appel lant was formally inforned of the tinme, place and nature of the
suspensi on and revocation proceedings to be held on 9 March 1988. The
signature of Appellant on the reverse of the charge sheet attests to
his receipt of the charges and notification of the proceedings. See,
Charge Sheet. Additionally, the Investigating Oficer confirmed the
time and place of the hearing in a tel ephone conversation with
Appel | ant approxi mately one week before the hearing. See, record, pp.
3- 6.

46 C.F. R 5.515 states that:

(a) I'n any case in which the respondent,
after being duly served with the origina

of the notice of the tinme and place of the
heari ng and charges and specifications,
fails to appear at the tine and pl ace spec-
Ified for the hearing, the hearing may be
conducted "in absentia."

The Investigating Oficer conplied with the requirenents of this
regulation. It was Appellant's responsibility and burden to appear at
the hearing. 1In the alternative, Appellant could have arranged for
aut hori zed representation at the hearing or to advise the

| nvestigating Oficer in advance of his inability to appear. Failing
to do either, the decision of the Adm nistrative Law Judge to proceed
in absentia was not a denial of due process. Appeal Decision 2234
(REI MANN) , Appeal Decision 2263 (HESTER). Once the

Adm ni strative Law Judge determ nes that a respondent has notice of
the tinme and place of the hearing, it is a proper exercise of
authority to convene the hearing in absentia where he has failed to
appear. Appeal Decision 2422 (G BBONS), Appeal Decision 2345
(CRAWFORD). Here, the Admi nistrative Law Judge nade the proper
inquiries and determ nation. See, record, pp. 3-6. The charge sheet
itself, states clearly in bold print that:

| F YOU FAIL TO APPEAR AT THE TI ME AND PLACE
SPECI FI ED, THE HEARI NG MAY PROCEED | N YOUR
ABSENCE AND YOU WLL FORFEIT OPPORTUNITY TO
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BE HEARD AND FURTHER NOTI CE

This warning is repeated on the reverse of the charge sheet in greater
detail. Furthernore, below the warning are instructions on howto
request a change in tinme or place of the hearing. Appellant's
signature appears directly bel ow these warnings and instructions,
acknow edgi ng the substance of the charges and the repercussions of
failing to appear at the schedul ed hearing. The notice of hearing
appearing on the charge sheet provides sinple and explicit

i nstructions concerning requests to change tine and/or place of the
hearing, and it describes the results of a failure to appear at the
specified time. The record denonstrates that Appellant made no effort
to reschedul e the hearing. Appellant's failure to make this request
bars himfromchal l engi ng the Adm ni strative Law Judge's decision to
conduct the hearing in absentia. Appeal Decision 2263 (HESTER),
Appeal Decision 2422 (G BBONS). Consequently, the hearing in
absentia was proper, was in accordance with applicable regulations,
and did not violate Appellants due process rights.

Appel I ant contends that the Decision and Order rendered by the
Adm ni strative Law Judge was agai nst the wei ght of the evidence and
was excessive. | disagree.

The three witnesses who testified at the hearing, Chief Engineer
Rex Scott, Master Cecil Smth, and Chief Mate Wlliam M Iler all were
on board the SS OVERSEAS CH CAGO on 3 February 1988. All three
W t nesses personally observed the intoxicated state of Appellant and
his disruptive behavior. The Master and the Chief Mate testified that
t hey had been assaulted by Appellant while he was in an intoxicated
condition. See, record pp. 30, 47. Al three witnesses testified
from personal observation and direct know edge of the incident.

It is the duty of the Adm nistrative Law Judge to determ ne
witness credibility and to weigh the evidence. Appeal Decision 2424
(CAVANAUGH) , Appeal Decision 2423 (WESSELS), Appeal Deci sion
2404 (MCALLI STER). The testinony of the witnesses as reflected in
the record is consistent, reliable, and sufficiently detailed for the
Adm ni strative Law Judge to have reasonably found the charge and
specifications proved. Absent evidence that the Adm nistrative Law
Judge was arbitrary or capricious in his determnations, | wll not
di sturb his deci sion.
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The Adm nistrative Law Judge's order of revocation was not
excessive. The Adm nistrative Law Judge's order is within the
gui dance provided in the Table of Average Orders set forth in 46
C.F.R 5.569. The entry of an appropriate order is peculiarly within
the discretion of the Adm nistrative Law Judge absent speci al
circunstances. Appeal Decision 1585 (WALLIS), Appeal Deci sion
2240 (PALMER), Appeal Decision 2313 (STAPLES), Appeal Decision
2344 (KOHAJDA). | do not find this case to be one of special
ci rcunstance and consequently will not disturb the Order of the
Adm ni strative Law Judge.

Appel I ant next asserts that the Admi nistrative Law Judge erred in
not granting Appellant's petition to reopen the hearing.

46 C.F. R 5.601 provides:

(a) A respondent may petition to reopen

the hearing on the basis of newy discovered

evi dence or on the basis of being unable to
present evidence due to the respondent's in-
ability to appear at the hearing through no
fault of the respondent and due to circunstances
beyond t he respondent's control.

Appel I ant asserts that his physical incapacitation due to
influenza while in the Phillipines, as verified by a physician, is
sufficient basis to justify reopening the hearing. | agree.

Appel lant, in his 20 April 1988 petition to the Adm nistrative
Law Judge, provided verification fromDr. Ernesto L. Luis, MD.
R P.1., that commencing on 5 March 1988, Appellant was treated for
acute influenza. The physician stated that Appellant suffered from
headaches, high fever, and nuscular and joint pains. The Physician
certified that Appellant was incapable of travel. Appellant further
stated that he had attenpted to contact the Investigating Oficer
through his wife in order to change the date of the hearing, however,
t hrough m xed conmmuni cations, his wife failed to contact the
| nvestigating O ficer.
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| find Appellant's incapacitation and excuse for not contacting
the Investigating Oficer credible. The illness coupled with the
di stances invol ved, nmakes it reasonable to believe that an honest
m stake was made in attenpting to reach the Investigating Oficer.
Appel lant's statenment of the facts is particularly credible in |ight
of the fact that only one week prior to the hearing, Appellant
t el ephoned the Investigating Oficer fromthe Phillipines, advising
hi mthat Appellant would be able to attend the hearing. This fact was
verified by the Investigating O ficer. See, record, p. 4. Appellant
consequently denonstrated the ability and the initiative to attend the
hearing in earnest.

The Adm ni strative Law Judge, adopted the Investigating Oficer's
argunent in opposition to the granting of Appellant's petition to
reopen the hearing. |In that argunent, the Investigating Oficer
st at ed:

| believe that M. Vetter had anpl e opp-

ortunity to request a postponenent of his

heari ng, which certainly would have been

granted, and he has presented nothing to in-

di cate that he has any new evidence to present

whi ch would materially effect (sic) the outcone of
the present hearing. P. 2 of Encl. 3 of Adm n-
Istrative Law Judge letter of 20 May 1988.

However, the Adm nistrative Law Judge m sses the point that under
present regulations, failure to request a continuance is not a bar to
reopening a hearing. Section 5.603(b)(iii) states that the petitioner
must only provide a statenent as to why he was unable to appear

i ncluding the reasons why he did not seek a change (enphasis supplied)
in the time or place for the opening of the hearing. |In this case,
Appel l ant provided this information in detail. See, Appellant's
Petition to Reopen Hearing dated 24 March 1988, filed with the

Adm ni strative Law Judge on 21 April 1988. Based on the totality of
the circunstances, the supporting evidence provided by Appellant, and
Appel lant's previous diligence in keeping in contact wth the

I nvestigating O ficer regarding the hearing, the petition as advanced
by Appellant is adequate to support his request to reopen the hearing.

CONCLUSI ON
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The hearing was conducted in accordance with the requirenents of
applicable regulations. The Adm nistrative Law Judge's deni al of
Appellant's petition to reopen the hearing is in error.

ORDER
Appellant's petition to reopen the hearing is GRANTED. The
Admi nistrative Law Judge is directed to WTHDRAW t he ori gi nal decision

and render a new deci sion based upon the record of the original
heari ng and any new or additional evidence received.

CLYDE T. LUSK, JR
Vice Admral, U S. Coast @Guard
Vi ce Commmandant

Signed at Washington, D.C., this 3rd day of My, 1989.

3. HEARI NG & PROCEDURE
3.57 In absentia proceeding

Proper, does not violate due process rights

3. 94 Reopeni ng
Fai lure to request continuance not a bar to reopening
| ncapacitation to request continuance is relevant
5. EVI DENCE
5.23 Credibility of evidence

determ nation by ALJ accepted

Cl TATI ONS:  Appeal Decisions 2469 (VETTER); 2234 (REIMANN); 2262
(HESTER); 2422 (G BBONS); 2345 (CRAWORD); 2424 (CAVANAUGH); 2423
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(VESSELS); 2404 (MCALLI STER); 1585 (WALLIS); 2240 (PALMER); 2313
(STAPLES); 2344 (KOHAJDA).

STATUTES: 46 USC 7702.

REGULATI ONS: 46 CFR 5.701; 46 CFR 5.607; 46 CFR 515.5(a); 46 CFR
5.607(a); 46 CFR 5.569; 46 CFR 5.601; 46 CFR 5.603(b) (iii).

OTHER:  U. S. CONSTI TUTI ON, 5th Amendnent, 14th Amendnent.

sxxx*x  END OF DECI SION NO 2484 *x**x
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