Appeal No. 2480 - William L. LETT v. US - 21 January, 1989.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUNVENT
| ssued to: WIlliamL. LETT 571159

DECI SI ON OF THE VI CE COVWANDANT ON APPEAL
UNI TED STATES COAST GUARD

2480
WIlliamL. LETT

Thi s appeal has been taken in accordance with 46 U S.C. SS7702
and 46 CFR SS5. 701.

By order dated 17b February 1988, an Adm nistrative Law Judge of
the United States Coast Guard at Seattle, Washi ngton, adnoni shed
Appellant. This order was issued upon finding proved a charge of
Violation of Law supported by two specifications. The first
specification found proved that Appellant, while serving as Master of
the MV ALASKAN HERO, under the authority of the captioned |icense,
did, fromon or about 27 July 1987 through 24 Septenber 1987, operate
said vessel on the high seas whil e engagi ng or enploying an unlicensed
I ndi vidual to serve as mate in violation of 46 U S. C. SS8304. The
second specification found proved that Appellant, while serving as
Master of the MV ALASKAN HERO, under the authority of the captioned
license, did, fromon or about 27 July 1987 through 24 Septenber 1987,
on the high seas, allow a non- US. citizen to serve as an officer in
charge of a deck watch on a docunented vessel in violation of 46
U S.C. SS8103.

The hearing was held at Seattle, Washi ngton 18 Decenber 1987.
Appel | ant appeared at the hearing and was represented by | awer
counsel. Appellant entered, in accordance with 46 CFR Ss5.527(a), an
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answer of no contest to the charge and each specification.

The Investigating O ficer introduced in evidence six exhibits and
call ed no witnesses. Appellant introduced one exhibit into evidence
and called no witnesses. Appellant did not testify at the hearing.

The Adm nistrative Law Judge adm tted one exhibit as
Adm ni strative Law Judge's Exhibit |

Based upon Appellant's answer and the evidence submtted, the
Adm ni strative Law Judge concluded that the charge and specifications
wer e found proved.

The conpl ete Decision & Order was dated 17 February 1988 and was
served on Appellant on 18 February 1988. Notice of Appeal was tinely
filed and considered perfected on 7 July 1988. Appellant's appeal is
now properly before nme for review.

FI NDI NGS OF FACT

At all times relevant, Appellant was the hol der of Coast CGuard
Merchant Mariner's License No. 571159. Appellant's |icense authorized
himto serve as Master of steam or notor vessels of not nore than
3,000 gross tons on oceans and not nore than 200 mles off shore.

The MV ALASKAN HERO, O ficial No. 569 276, at all tinmes rel evant
to the charge and specification, was a docunented, uninspected fishing
vessel of the United States. The MV ALASKAN HERO is 200 feet in
|l ength and 1,213 gross tons, owned by the AKC Corporation of Seattle,
Washi ngton. The vessel was being used as a "catcher-freezer" in the
wat ers of f Al aska.

Appel l ant and the Investigating Oficer stipulated as fact that
Appel l ant was the sole United States |icensed deck officer, and that
an unlicensed non-U. S. citizen was engaged to serve as a navi gati onal
officer in charge of a deck watch on board the MV ALASKAN HERO from
on or about 24 July 1987 through 24 Septenber 1987.

BASI S OF APPEAL

Appel l ant raises the follow ng i ssue on appeal:
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(1) Is it inproper for the United States Coast Guard to inpose
sanctions against a mariner's license for alleged violation of |aw
concerning the conplenent of |icensed officers on board an uni nspected
vessel where, at all tinmes relevant, the master was conplying with

I nstructions received froma Coast Guard Marine Safety Ofice, where,
during t he period of the alleged violation, officers fromtwo
different U S. Coast Guard cutters boarded and inspected the vessel
and subm tted Reports of Boarding to the nmaster show ng "No

Vi ol ations", and where there is a total absence of evidence of intent
to violate the | aw?

Appear ance: By Stan Loosnore, Esq.
1411 4th Ave #1330
Seattl e, Washi ngton 98101

OPI NI ON

On advice of counsel, Appellant answered "no contest"” to the
charge and specifications. Appellant presented the issue of
detrinmental reliance as a mtigating factor in closing argunent
W t hout presenting any evidence or wtnesses in support of his
argunent. Appellant's counsel argued in favor of a sanction of
admonition for his client. Counsel was persuasive. The
Adm ni strative Law Judge entered an order adnoni shing Appell ant.

Now, Appellant raises, for the first tinme on appeal, the defense
of detrinmental reliance. Appellant argues that his actions resulted
fromhis reliance on advice relayed to himby the representatives of
t he AKC Corporation, owners of the MV ALASKAN HERO, who Appel | ant
al l eges queried the Coast Guard Marine Safety Ofice in Los Angel es/
Long Beach concerning the manni ng requirenents. Appellant's argunent
Is foreclosed by his provident answers of "no contest”. On the advice
of counsel, Appellant elected to present no defense at the hearing.

A provident answer of "no contest" constitutes a waiver of all
non-j urisdictional defects and defenses. Such an answer, in and of
itself, is sufficient to support a finding of proved. See 46 CFR
5.527(c). Al answers except a denial operate as an adm ssion of all
matters of fact as charged and averred. Furthernore, an appeal may
not set aside an answer of admt or no contest unless it was found to

file:/lIIhgsms-lawdb/users/K nowledgeM anagementD...S%208& %20R%202280%620-%202579/2480%20-%20L ETT.htm (3 of 5) [02/10/2011 8:51:33 AM]



Appeal No. 2480 - William L. LETT v. US - 21 January, 1989.

be i nprovidently made. See Appeal Decision 2376 (FRANK); Appeal
Deci si on 1203 (DODD); Appeal Decision 1712 (KELLY); Appeal
Deci si on 2362 (ARNOLD); Appeal Decision 2385 (CAIN); Appeal
Deci si on 2268 (HANKINS); Appeal Decision 1631 (WOLLITZ);

Appeal Decision 466 (SIMVONS); See al so Appeal Decision 1741
(AL); Appeal Decision 1752 (HELLER); Cf. Appeal Decision 2463
(DAVI S); Appeal Decision 2458 (GERVAN). An Appellant who fails
to raise a defense at the hearing is precluded fromraising it for the
first time on appeal. See Appeal Decision 2376 (FRANK); Appeal
Deci si on 2400 (WDMAN); Cf. Appeal Decision 2384 (WLLIANM);
Appeal Decision 2184 (BAYLESS); Appeal Decision 2151 (GREEN);
Appeal Decision 1977 (HARMER)

In this case, the record establishes that the Adm nistrative Law
Judge hel d an adequate providency inquiry to determ ne Appellant's
know edge and understandi ng of the el enents of the charge and
specifications. (Transcript at pp. 11-12, 19-20). Furthernore,
Appel | ant was adequately represented by conpetent counsel and was
fully apprised of the consequences of his answer. (Transcript at p.
9).

Appel l ant's answer reflects his stipulation which admts the
necessary elenents of the violations and recomends an order of
adnmoni shnent. (I.O Exhibit 5). Wth regard to the first
specification alleging violation of 46 U S.C. 8304, Appellant
stipulated that during the voyage set forth in the specifications an
unl i censed i ndividual was engaged to serve as a navigational officer
in charge of a deck watch. For the purpose of 46 U S.C. 8304, a

navi gational officer is the equivalent of a mate. United States v.

Neves, 580 F.2d 985 (9th GCr. 1978). Wth regard to the second
specification alleging violation of 46 U S.C. 8103, Appell ant
stipulated that during the voyage set forth in the specifications a
non-U. S. citizen was engaged to serve as an officer in charge of a
deck wat ch.

CONCLUSI ON

Having reviewed the entire record, | find that Appellant has not
establ i shed sufficient cause to disturb the findings and concl usi ons
of the Admi nistrative Law Judge. The hearing was conducted in
accordance with the requirenents of applicable regul ations.
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ORDER

The deci sion and order of the Adm nistrative Law Judge dated 17
February 1988, at Seattle, Washington is AFFI RVED.

CLYDE T. LUSK, JR
Vice Addmral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D.C. this 21st day of January, 1989.

sxxxx  END OF DECI SION NO. 2480 *****
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