Appea No. 2478 - Arnold J. DUPRE, JR. v. US - 4 February, 1988.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT
| ssued to: Arnold J. DUPRE, JR  ( REDACTED)

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2478

Arnold J. DUPRE, JR

Thi s appeal has been taken in accordance with 46 U S.C. SS7702
and 46 CFR SS5. 701.

By his order dated 30 Septenber 1987, an Adm nistrative Law Judge
of the United States Coast Guard at Houston, Texas, suspended
Appel lant's Merchant Mariner's |license and docunent for a period of
one nonth upon finding proved the charges of negligence, m sconduct,
and violation of law. The specification supporting the charge of
negl i gence all eged that Appellant, while serving under the authority
of his above-captioned |icense and docunent, aboard the tow ng vessel
ADM RAL LEE, did, on 15 February 1987, tow the unmanned frei ght barge
CM5- 754 in an unsafe and hazardous manner, to wit: operating wth a
| oad in excess of the vessel's stability letter. The specification
supporting the charge of m sconduct alleged that Appellant, acting
under the authority of his |license and docunent aboard the ADM RAL
LEE, on 15 February 1987, failed to insure that the CV5-754 was | oaded
in conpliance with the vessel's stability letter issued by the U S
Coast CGuard. The specification supporting the charge of violation of
| aw al | eged that Appellant, under the authority of his |license and
docunent, violated 46 U S. C. SS2302, however, the Coast Guard w thdrew
this charge and its specification at the commencenent of the hearing.
The hearing was held at Houston, Texas on 5 August 1987. The
Appel I ant was represented by professional counsel and entered an
answer of denial to the charges and specifications. The Investigating
Oficer introduced a total of ten exhibits which were admtted into

file://lIhgsms-lawdb/users/K nowledgeM anagementD...%620& %20R%202280%20-%202579/2478%20-%20DUPRE.htm (1 of 9) [02/10/2011 8:51:28 AM]



Appea No. 2478 - Arnold J. DUPRE, JR. v. US - 4 February, 1988.

evi dence by the Adm nistrative Law Judge. The Investigating Oficer
called three witnesses who testified under oath. The Appell ant

i ntroduced four exhibits which were admtted into evidence. He also
testified under oath in his own behalf. The Adm nistrative Law Judge
concluded that the three renmaining charges and the respective
specifications had been proved. The conplete Decision and Order was
executed on 30 Septenber 1987 and served on Appellant on 2 Cctober
1987. Notice of Appeal was tinely field on 26 October 1987 and was
perfected on 25 Novenber 1987.

Appear ance: WlliamB. G bbens 11, Queen & Crescent Bldg.,
344 Canp Street, Suite 900, New Ol eans, LA 30130

FI NDI NGS OF FACT

Appel | ant was serving under the authority of his captioned
i cense and docunent as an operator of uninspected tow ng vessels upon
oceans not nore than 200 mles offshore on board the tow ng vessel
ADM RAL LEE on 14 and 15 February 1987. The ADM RAL LEE was tow ng
the 180 foot, 1,047 gross ton freight barge CV5-754. The CVM5-754 is
certified for ocean service under a Coast CGuard Certificate of
| nspection. The barge was al so operating under an Internal Loadline
Certificate which incorporated a Coast Guard Stability Letter
requiring that the maxi nrum all owabl e center of vertical gravity of the
cargo as stowed not exceed six feet above the main deck. The
Certificate of Inspection required that the CV5-754 be | oaded in
accordance with the restrictions cited in the International Loadline
Certificate.

On or about 13 February 1987, eighty-five containers were | oaded
aboard the CMS-754, each container 8.5 feet high x 8.5 feet wide x 40
feet long, and each approximately half | oaded with pelletized rice.
Many of the containers were stacked four high and were secured using
3/4" x 6" pins inserted into clips welded to the deck. The top
contai ners were secured to adjacent containers using a device called a
"bridge clip". On that sane date, a surveyor for the National Cargo
Bureau inspected the CV5-754 and refused to issue a "Securing
Certificate" (as that surveyor terned it) because the surveyor
determ ned that the cargo was not properly secured and the barge was
overl oaded. Wen it |earned that the National Cargo Bureau surveyor
refused to issue a "securing certificate", the operating conpany
subsequently changed the barge's transit route fromthe Gulf of Mexico
to an internal route utilizing the Gulf Intercoastal Waterway. North
w nds exceeding 20 knots were forecast for the transit. Appellant
inquired with the operating conpany regardi ng the stowage and securing
of the cargo and nade a log entry to that effect on 15 February 1988.
This entry is reflected in 1.0 Exhibit 7 and Respondent Exhibit B
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The Appell ant, operating the ADM RAL LEE, towed the CMS-754 out
of Freeport, Texas at approximately 1730 on 15 February 1988. The
ADM RAL LEE towed the freight barge on a hawser. The tow ng vessel
SI MBRA si mul t aneously pushed the CV5-754 on the barge's center stern.
The Appellant was the | ead operator and navigator of the three vessel
flotilla. During the voyage, the SIMBRA s operator observed and
reported to Appellant that the CM5-754'"s port quarter was down
approxi mately four feet, with the nmain deck bel ow water |evel.
Appel I ant increased the speed to alleviate the list. At approximtely
2330 on 15 February 1988, the CVM5-754 rolled to starboard, then port,
dunpi ng twenty-five containers into the water at mle 376 of the Gulf
I ntracoastal Waterway. At the tine of the incident the vertica
center of gravity on the CM5-754 was ten to twelve feet above the main
deck. The maxi mum vertical center of gravity permtted for the CV5-
754's safe navigation is six feet above the main deck pursuant to the
CVB-754"s Loadline Certificate and Coast Guard Stability Letter 1643
of 13 June 1977. (I.O Exhibits 3 and 4).

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant's bases of appeal are:

(1) May a person be charged with violation of a | aw or
regulation in the sane action as a charge of negligence or m sconduct,
where the alleged violation of law is based on the sanme operative
facts as negligence;

(2) D dthe Admnistrative Law Judge err in finding m sconduct
where there was no evidence of a formally established rule;

(3) My a master be charged with violating a barge's stability
letter on an inland tow, where the letter on its face applies only to
ocean tows;

(4) WMay a nmaster be charged with violating a barge's Certificate
of Inspection on an inland tow, when the portion of the certificate
allegedly violated applies on its face only to ocean tows;

(5) My a master rely upon the owner's responsibility to supply
valid stability informtion.

CPI NI ON
I

Appel | ant argues that the Governnment erred in charging himwith a
violation of law or regulation in the sane action as a charge of
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negl i gence or m sconduct, where the alleged violation of law is based
on the sane operative facts as negligence or m sconduct. Appellant's
argunent is without nerit. 1In this case, the basis for the Suspension
and Revocation Proceeding is not exclusively a violation of |aw or
regulation. That is, there were other acts conmtted by the Appellant
that precipitated the original initiation of charges by the
Governnment. Title 46 CF. R 5.33, cited by the Appellant, is not
intended to prohibit the initiation of charges for violation of |aw,

m sconduct, or negligence jointly or alternatively. Exigencies of
proof often require the Governnent to draft charges in this nmanner
There is no statutory or regulatory requirenment for exclusivity for
charges for a violation of |aw. Suspension and Revocati on Proceedi ngs
are intended to be renedial in nature and to hel p mai ntain standards
for conpetence and conduct essential to the pronotion of safety at
sea. See 46 CF. R 5.5; Appeal Decision 2379 (DRUM, Appeal

Deci sion 2346 (WLLIAVS). Accordingly, admnistrative pleadings in
t hese proceedings are not stringently bound by the procedural pleading
requi renments governing civil and crimnal judicial forums. Kuhn v.

CAB, 183 F.2d 839 (D.C. Cir. 1950). The main requirenent is that
the Appellant fully "understood the issue" and "was afforded full
opportunity" to justify his conduct. Citizens State Bank of
Marshfield, MOv. FDIC, 752 F. 2d 209 (8th Cr. 1984); NLRB v.
MacKay Radio & Tel egraph Co., 304 U S. 333, 58 S. C. 904, 82 L. Ed.
1381 (1938); Aloha Airlines v. CAB, 598 F. 2d 250 (D.C. G

1979). Appellant's flawed interpretation of 46 CF. R 5.33, if
adopt ed arguendo, woul d have the unreasonable result of requiring
mul ti pl e hearings on facts relating to a single incident. Such a
result would be contrary to the principle of judicial econony and
woul d certainly be inconsonant with the | ong accepted principle of
vi ewm ng Suspensi on and Revocation Proceedings as renedial in nature.

Appel I ant contends that the Adm nistrative Law Judge erred in
finding the charge of m sconduct proved because there was no proof
produced at the hearing that Appellant had violated a fornally
established rule as defined in 46 CF. R 5.27. | find no nerit to
this argunment. Appellant was charged with m sconduct in failing to
ensure that the barge CV5- 754 was | oaded in accordance with that
vessel's Stability Letter. A Stability Letter is required under the
provisions of 46 CF. R 170.120 before the vessel can be put in
service. That regulation also pernmts the Stability Letter to be
included in the Loadline Certificate and/or the Certificate of
| nspection. In this case, the Stability Letter is incorporated by
reference into the Loadline Certificate. (1.0 Exhibit 3). The
requi rement to be | oaded in accordance with the Stability Letter is
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cited as a condition of operation on the CM5-754's Certificate of

| nspection and clearly is printed on the face of the Certificate of

| nspection as follows: "BARGE | S TO BE LOADED | N ACCORDANCE W TH THE
RESTRI CTI ONS PLACED ON CURRENT LQOADLI NE CERTI FI CATE. " (I.0O Exhibit
2). Federal statute and regul ation, respectively set forth in 46

U S C 3313 and 46 CF. R 97.50-1(a), require that a vessel conply
with the conditions of operation provided in the Certificate of

| nspection at all times unless specifically granted an exenpti on.

See, al so, Appeal Decision 2392 (BUSINELLE), Appeal Deci sion

2110 (HARRI'S), Appeal Decision 2136 (DI LLON). The vessel

operator is expected to know the requirenents and status of the
Certificate of Inspection for his vessel. Appeal Decision 2308

( GRAY) . The towi ng vessel operator is also expected to know the
operating characteristics and [imtations of his tow The operator
has an obligation to inspect the towin order to insure a safe voyage.

Collier v. 3-A's Towi ng Conmpany, Inc., 652 F. Supp. 576 (S.D. AL.
1987), Kingfisher Marine Service Inc. v. The N P. SUNBONNET, 724
F. 2d 1181 (5th Cr. 1984), Dillingham Tug & Barge Corp. v. Collier
Carbon & Chem cal Corp., 548 F. Supp 691 (N.D. CA 1981),

Ti dewater Marine Activities, Inc. v. American Tow ng Co., 437 F.

2d 124 (5th Gr. 1970). An inspection of the Certificate of

| nspection and stability requirenents is essential to understanding
the tow s characteristics and |imtations. There is sufficient
information on the record for the Adm nistrative Law Judge to
reasonably find that Appellant violated the Certificate of |nspection
and consequently, the Stability Letter. The requirenment to conply
with the Certificate of Inspection, being a duly established statutory
requi renent, was clearly violated and consequently, the charge of

m sconduct was proved.

Appel l ant next urges that it was error to charge himwth
violating the vessel's Stability Letter on an inland voyage because
the Stability Letter applies only to ocean voyages. This argunment is
without nmerit. The term "QCceans" that appears on the face of the
Certificate of Inspection refers only to the route permtted. An
"Qceans" route endorsenent also permts the vessel to be used for
i nl and navi gation pursuant to 46 C.F. R 90.05-7. Separate and apart
fromthe authorized route are the enunerated vessel's conditions of
operation. Consequently, the stability restrictions were not
suspended or exenpted nerely because the vessel was navigated inland
rather than transiting on an ocean route. The Stability Letter was
not nerely a prerequisite for the Loadline Certificate but was al so
i ssued pursuant to vessel inspection regulations set forth in 46
CF.R 93.07 (1977), (currently, 46 C.F.R 170.120). The purpose of
the Stability Letter is to insure the safe, prudent |oading of the
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vessel and underway stability. It would be unreasonable and contrary
to the principles of safety and good seamanship to construe the
conditions of operation portion of the Certificate of Inspection to be
operative only on the ocean per se where the "Cceans" endorsenent
specifically includes navigation on inland waters.

IV

Appel lant clains that it is error to charge himw th violating
the provisions of the vessel's Certificate of Inspection when
operating the vessel on inland waters because the provisions relating
to loading and stability on the Certificate of Inspection apply only
to ocean routes.

As stated previously in this decision, the term"Cceans" printed
on the face of the Certificate of Inspection refers to the maxi num
nautical route permtted. Pursuant to 46 C.F.R 90.05-7, it also
aut hori zes the nore restrictive route of inland waters. Consequently,
any conditions of operation or restriction appearing on such a
Certificate of Inspection directly apply to inland as well as ocean
routes.

V

Appel | ant asserts that he was assured by the vessel owner that
the barge CM5-754 was safely | oaded and consequently, he should not be
hel d responsi bl e for any resultant m shap caused by i nproper | oading.
| find this argunent without nerit. The master of a vessel is
required to know the operating characteristics of his particular
vessel . Appeal Decision 2302 (FRAPPIER), Appeal Decision 2272
(PITTS). It is also encunbent on the master or operator of a vessel
to make a reasonable effort to discover hazards on his vessel.

Appeal Decision 2367 (SPENCER), Appeal Decision 2308 (GRAY)

Appeal Decision 2307 (GABOURY). These requirenents extend not

only to a tow ng vessel but also to the vessel being towed. See,

Col l'ier, supra, Kingfisher Marine Service, Inc., supra, D Ilingham
Tug & Barge Corp., supra. Were the operator has a reasonabl e
opportunity to becone aware of the deficiencies of the vessel, the
argunment that the operator's enployer was contributorily negligent by
m sl eading himis not a viable defense in these proceedings. Appeal
Deci si on 2367 (SPENCER), Appeal Decision 2308 (GRAY), Appeal

Deci sion 2319 (PAVLEC), Appeal Decision 2367 (SPENCER), Appeal
Deci si on 2400 (W DMAN), Appeal Decision 2421 (RADER). In this

case, the record clearly denonstrates that regardl ess of the conduct
of the owner, Appellant knew or reasonably should have known that the
CV5- 754 was overl oaded to the point of being unseaworthy, and was
responsi bl e, based on the followi ng: Appellant was the | ead operator
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in control of the towing flotilla. He gave orders to the other tow ng
vessel, operating astern of the CM5-754. (Transcript at Pages 56, 96).
Appel l ant personally questioned the adequacy of the cargo
arrangenents. (Transcript at Pages 196-199). |In fact, Appellant was
sufficiently concerned to make an appropriate |log entry regardi ng the
| ack of tie-down cables on the containers. (Respondent Exhibit B),
(Transcript at Page 211). Appellant also knew that there were winds in
excess of twenty knots forecast, (Transcript at Pages 214-215) and he
could readily observe the | ow freeboard of the barge (Transcript at
Pages 48-49) and the significant sail area of the cargo. Finally,
Appel lant did not take the tinme to review the CVM5 754's Certificate of
| nspection or stability docunentation, incorporated by reference as a
condition of operation on the Certificate of Inspection. The vessel
master or operator is required to know the status of the Certificate
of Inspection as a prerequisite to any voyage. Appeal Decision 2308

(GRAY). | interpret this requirenment to extend to the vessel being
towed as well as the towi ng vessel, in accordance with the
responsibilities placed on the tow ng vessel operator in Collier,
supra, King Fisher Marine Service, Inc., supra, and Di|lingham Tug &

Barge Corp., supra. Consequently, despite all of the infornmation

made avail able to the Appellant, he towed the barge in an unseaworthy
condition, of his own volition, and accordingly is responsible for the
consequences.

CONCLUSI ON
The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The hearing

was conducted in accordance with the requirenents of applicable
regul ati ons.

ORDER

The order of the Admi nistrative Law Judge, dated at Long Beach,
California on 16 June 1987 is AFFI RVED.

CLYDE T. LUSK, JR
Vice Admral, U S. Coast @uard
Vi ce Commandant

Signed at Washington, D.C., this 4th day of February, 1988.
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2. PLEADI NGS
2.10 Cause O Action
Respondent may be charged with violation of law or regulation in sane

action as charge of negligence or m sconduct, where based on sane
operative facts due to exi gencies of proof.

Charge of violating stability letter and CO valid
even if vessel operated on inland waters
10. MASTER OFFI CERS SEANMAN
10. 20 Master

Mast er/ Tug Operat or responsi bl e regardl ess of conduct
of owner where deficiencies reasonably known

Mast er or operator nmust nmake reasonable effort to
di scover vessel hazards
11. NAVI GATI ON
11.14 Certificate of Inspection
Term "QCceans” on CO refers to maxinumroute permtted

Conditions of operation apply to inland as well as
ocean routes

Violation of conditions of CO constitutes violation
of statute

11.90.1 Stability Letter

Stability restrictions apply to inland as well as
ocean route

Pur pose of Stability Letter is to insure safe,
prudent | oadi ng and underway stability

Cl TATI ONS

Appeal Decisions Cited: 2379 (DRUM, 2346 (W LLIAMS),
2392 (BUSI NELLE), 2110 (HARRI'S), 2136 (DI LLON), 2308
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(GRAY), 2302 (FRAPPIER), 2272 (PITTS), 2367 (SPENCER),
2307 (GABOURY), 2319 (PAVLEC), 2421 (RADER).

Federal Cases Cited: Kuhn v. CAB, 183 F.2d 839 (D.C. Cir.

1950), Citizens State Bank of Marshfield MOv. FDIC, 752 F. 2d
209, (8th Cir. 1984); NLRB v. Mackay Radi o & Tel egraph Co., 304
US 333, 58S C. 904 (1934), Collier v. 3-A's Towing Co., Inc.,
652 F. Supp. 576 (S.D. AL 1987), Kingfisher Marine Service Inc. v.
The N. P. SUNBONNET, 724 F.2d 1181 (5th Cr. 1984), D llingham Tug
& Barge Corp. v. Collier Carbon & Chem cal Corp., 548 F. Supp 691
(N.D. CA 1981); Tidewater Marine Activities Inc. v. American Tow ng
Co., 437 F. 2d 124 (5th Cr. 1970).

Regul ations Cited: 46 CFR 5.701, 46 CFR 5.33, 46 CFR5.5, 46 CFR
5.27, 46 CFR 97.50-1(a), 46 CFR 90.05-7, 46 CFR 93.07, 46 CFR
170. 120, .

Statute Cited: 46 USC 7702, 46 USC 2302, 46 USC 3313.

*xxx%  END OF DECI SI ON NO. 2478  *****
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