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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT
| ssued to: Lindon B. CARM ENKE (redacted)
DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2474
Li ndon B. CARM ENKE

Thi s appeal has been taken in accordance with 46 U S. C. SS7702
and 46 CFR SS5. 701.

By order dated 4 Septenber 1987, an Adm nistrative Law Judge of
the United States Coast Guard at Houston, Texas, suspended outri ght
Appel l ant's Merchant Mariner's License and Docunent for one nonth, and
further suspended themfor an additional two nonths under probationary
terns for six nonths following the termnation of the outright
suspension. This order was issued upon finding proved a charge of
m sconduct and a charge of negligence. Each charge was supported by
one specification. The m sconduct charge was initially supported by
two specifications. The first specification was withdrawn at the
heari ng. The m sconduct charge and specification found proved that
Appel l ant, while serving as the operator of the tug ORI ON, under the
authority of the captioned |icense and docunent, on or about 27
February 1987, failed to maintain a proper |ookout by sight and
hearing as required by Rule 5 of the International Regul ations for
Preventing Col lisions at Sea, 1972 (COLREGS '72), 33 U S.C. foll.

1602, which contributed to the collision of the barge USL-501, while
under the tow of the tug ORION, with the MV UNITED PEACE in the Gl f
of Mexico in the vicinity of the Sabi ne Pass Sea Buoy. The negligence
charge and specification found proved that Appellant, while acting as
the operator on board the tug ORION, under the authority of the
captioned |icense and docunent, on or about 27 February 1987, failed
to take early and substantial action to avoid a collision with the MV
UNI TED PEACE, as required by Rule 8(a) and 8(c) of the International
Regul ations for Preventing Collisions at Sea, 1972 (COLREGS '72), 33
US C foll. 1602. This contributed to the collision of the barge
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USL-501, while under the tow of the tug ORION, with the MV UN TED
PEACE in the Gulf of Mexico in the vicinity of the Sabine Pass Sea
Buoy at or about 1117 hours.

The hearing was held at Port Arthur, Texas, on 14 and 15 April
and 12 May 1987.

Appel | ant appeared at the hearing and was represented by | awer
counsel. Appellant entered, in accordance with 46 CFR 5.527(a), an
answer of deny to each charge and specification.

The I nvestigating Oficer introduced in evidence el even exhibits
and called two w tnesses.

Appel I ant introduced el even exhibits into evidence and call ed one
w tness. Appellant testified in his own behalf. Appellant submtted
a post hearing brief on 1 June 1987.

The first specification supporting the charge of m sconduct was
di sm ssed. The Admi nistrative Law Judge concluded as a matter of |aw
t hat each remai ni ng charge and supporting specification was found
proved by substantial evidence of a reliable and probative nature.

The conpl ete Decision and Order was dated 4 Septenber 1987 and

was served on Appellant on 14 Septenber 1987. Appeal was tinely filed
and consi dered perfected on 13 Novenber 1987. Appellant submtted a
noti on requesting an oral hearing on appeal. This notion was denied
by the Chief Counsel on 30 Decenber 1987. Appellant, then, filed a
petition to re-open the hearing on 25 January 1988. This petition was
denied by the Chief Counsel on 28 April 1988. Appellant's appeal is
now properly before nme for review.

FI NDI NGS OF FACT

At all tinmes relevant, Appellant was the hol der of Coast Cuard
Merchant Mariner's License No. 57331 and Merchant Mariner's Docunent
No. [redacted]. Appellant's license authorized himto serve as an
oper at or navi gating uni nspected tow ng vessel s upon oceans not nore
than 200 mles offshore and upon inland waters of the United States.
Appel  ant's docunent qualified himto sail as able seaman (special)
and w per.

On or about 27 February 1987, Appellant, while acting under the
authority of the captioned |icense and docunent, on board the tug
ORI ON, which was pushing in the notch its integrated barge, USL-501,
was the operator and navigator of the tug ORION at the tine of the
collision with the MV UNI TED PEACE in the Gulf of Mexico in the
vicinity of Sabine Pass Sea Buoy. Appellant relieved the watch as
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operator on the tug ORION at or about 1050 on 27 February 1987.
Appel I ant was aware that the MV UN TED PEACE was proceedi ng ahead of
the tow i nbound towards the ports of Port Arthur and Beaunont, Texas.

The tug ORION is constructed wth a permanent el evated wheel
house connected to the | ower wheel house by an el evator at the rear of
t he wheel house. This elevator shaft obstructs the all-round view
fromthe steering station in the el evated wheel house. Appellant was
alone in the el evated wheel house of the tug ORION for several m nutes
prior to the collision.

The visibility on 27 February 1988 prior to the collision was
restricted by dense fog to 600-800 feet. Appellant did not have
anyone acting as | ookout at the tine of the collision. The vessel
traffic in and around the Sabi ne Pass Sea Buoy at the approximte tine
of the collision was sonmewhat dense. The tug ORION with the barge
USL- 500, the MV UNI TED PEACE, and the pilot boat, were in the general
area of the buoy. The outbound MV TEXACO MONTANA passed the MV
UNI TED PEACE and the tug ORION at sone tine prior to the collision

On or about 27 February 1987, Appellant, while acting under the
authority of the captioned |icense and docunent, on board the tug
ORI ON, which was pushing in the notch its integrated barge, USL-501,
did not attenpt to alter course or slow down in sufficient tine to
avoid the collision with the MV UNI TED PEACE in the Gulf of Mexico in
the vicinity of Sabine Pass Sea Buoy.

At the tine of the subject collision, the tug ORION and its
I nt egrated barge were approaching the MV UNI TED PEACE near the Sabi ne
Pass Sea Buoy. The port bow of the integrated barge, USL-501,
collided with the starboard side, am dships, of the MV UN TED PEACE
The collision occurred in international waters governed by the
I nternational Regulations for the Prevention of Collisions at Sea
(COLREGS '72) codified at 33 U S.C. foll. 1602.

While the tug ORION was pushing the barge USL-500 in the notch,
Appel | ant, operating fromthe el evated wheel house, was | ocated
approxi mately 400 feet aft of the bow of the barge USL-500. During
t he nonents when Appellant was al one on the bridge, in addition to
acting as | ookout, he was busy observing the radar, acting as
hel msman, and navigating the tug ORION. Appellant had known for at
| east twenty mnutes prior to the collision that the MV UN TED PEACE
was off his port side about one and a half nautical mles away in
dense fog. Appellant observed by radar that the distance between
himsel f and the MV UNI TED PEACE was decreasi ng.

Appel l ant did not alter course or reduce speed for twenty-five
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m nutes prior to the nonment he saw the bow of the

vessel enmerge fromthe fog sone 600-800 feet away. Fully aware that
he was operating in reduced visibility, Appellant did not attenpt to
contact the MV UN TED PEACE by radi o.

Appel | ant was not sounding any fog signals at the tine of the
collision or immedi ately prior thereto. The oiler on the tug ORI QN
who was up on deck, testified that he heard no fog signals. The pilot
of the MV UNI TED PEACE heard only the set of fog signals fromthe MV
UNI TED PEACE prior to boarding the MV UN TED PEACE fromthe pil ot
boat. The pilot heard no fog signals fromthe tug ORION after he
boarded the MV UNI TED PEACE, nor were any fog signals reported to him
by bridge personnel. The Master of the MV UN TED PEACE di d not hear
any fog signals fromthe tug ORI ON.

The Admi ni strative Law Judge's Finding of Fact No. 8 erroneously
states that the length of the tug ORION is 195 feet. The |length of
the tug ORION is 141.5 feet.

BASES OF APPEAL

Appel  ant raises the follow ng i ssues on appeal :

(1) Appellant argues that the proper standard of proof in suspension
and revocation hearings should be nore than a nere preponderance of
evi dence, but |ess than the reasonabl e doubt standard.

(2) Appellant argues that causation nust be proved in order to
sustain a finding of proved of a charge and specification that asserts
causati on, when causation is not a normal el enent of the

specification

(3) The Adm nistrative Law Judge's findings of fact and concl usi ons
of law relating to the specification alleging Appellant's failure to
mai ntain a | ookout are not supported in the record, are inherently

i ncredi bl e, and should be reversed.

(4) The Admi nistrative Law Judge's findings of fact and concl usi ons
of lawrelating to the negligence charge and the specification

alleging failure to take early and substantial action to remain clear
of the UNI TED PEACE are inherently incredi ble and shoul d be reversed.

(5) The actions/om ssions of the MV UNl TED PEACE caused the
col I'i sion.

(6) The Administrative Law Judge's finding that the tug ORI ON was not
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soundi ng fog signals is inherently incredible and should be reversed.

Appear ance: By John M Maci ej czyk, Esg. and Eugene J. Silva, Esqg.
2620 First Gty Tower
1001 Fannin Street
Houst on, Texas 77002-6760

OPI NI ON
I

Appel | ant argues that the proper standard of proof in suspension
and revocation proceedings is nore than a nere preponderance of the
evidence and | ess than reasonabl e doubt. He states that no court has
yet attenpted to define this standard. (Appellant's brief at pp. 4,
5).

Appel  ant has incorrectly stated the proper standard of proof to
be applied in Coast Guard suspension and revocation proceedi ngs. The
I nvestigating O ficer nmust prove the charges and specifications by a
preponderance of the evidence. The proper standard of proof for a
heari ng convened pursuant to 46 U S.C. 7703 is set forth at 46 CFR
5. 63:

"I n proceedi ngs conducted pursuant to this part, findings
nmust be supported by and in accordance with the reliable,
probative, and substantial evidence. By this is neant

evi dence of such probative value as a reasonabl e, prudent,
and responsi bl e person is accustoned to rely upon when
maki ng decisions in inportant natters."

The Suprene Court holding in Steadman v. SEC, 450 U. S. 91
101 S.Ct. 999, 67 L.Ed.2d 69 (1981), which exam ned the issue of which
standard of proof should be applied in adm nistrative hearings
governed by the Administrative Procedure Act, is directly applicable
in these proceedings. Congress has specifically nmade the provisions
of the Adm nistrative Procedure Act, including 5 U.S. C. 556(d),
applicable to suspension and revocation proceedi ngs. See 46 U. S. C
7702. In reviewing the language in 5 U S. C. 556(d) and the
| egi sl ative history of the Adm nistrative Procedure Act, the Suprene
Court, in Steadman, supra, found that it was the intent of Congress to
establish a preponderance standard in adm nistrative hearings to
ensure due process. The regulation in question, 46 CFR 5. 63, was
revised in 1985 to reflect the holding in Steadnman, and tracks the
| anguage of 5 U S.C. 556(d). See Comments on Final Rule, 50 Fed. Reg.
32179 (August 9, 1985).
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Appel I ant argues that once having pl eaded that both failing to
mai ntain a proper |ookout and failing to take early and substanti al
action to avoid collision contributed to the collision, the Coast
GQuard nust prove these causal links in order to prove the charges and
specifications. | disagree.

Suspensi on and revocati on proceedings are intended to be renedi al
in nature. They fix neither crimnal nor civil liability. These
proceedi ngs are intended to help nmaintain standards for conpetence and
conduct essential to the pronotion of safety at sea. See 46 CFR 5. 5.
Adm ni strative pleadings in these matters are not rigidly bound by the
procedural rules governing crimnal and civil trials. Kuhn v. CAB,

183 F.2d 839 (D.C. GCr. 1950). "It is sufficient if the [Appellant]
‘understood the issue' and 'was afforded full opportunity' to justify
[his] conduct. Citizens State Bank of Marshfield, MOv. FD C, 752
F.2d 209 (8th Cir. 1984); NLRB v. MacKay Radi o & Tel egraph Co.

304 U.S. 333, 58 S.Ct. 904, 82 L.Ed. 1381 (1938); Aloha Airlines v.

CAB, 598 F.2d 250 (D.C. Gir. 1979).

A specification in a suspension and revocation proceedi ng sets
forth the facts which formthe basis of a charge and enabl es the
Appel lant to identify the act or offense so that a defense can be
prepared. This definition is found at 46 CFR 5.25, which requires
that each specification shall state:

(a) [A] basis for jurisdiction;
(b) [The] date and place of [the] act or offense; and
(c) The facts constituting the alleged act or offense.

A specification supporting a charge of m sconduct nust adhere to the
gui delines set forth in 46 CFR 5.27, as foll ows:

"M sconduct is human behavi or which violates sonme formal, duly
established rule. Such rules are found in, anong ot her places,
statutes, regulations, the coomon | aw, the general nmaritine |aw,
a ship's regulation or order, or shipping articles and simlar
sources. It is an act which is forbidden or a failure to do that
which is required. ™

Li kewi se, a specification supporting a charge of negligence nust
adhere to 46 CFR 5.29, as foll ows:

"Negligence is the comm ssion of an act which a reasonabl e and
prudent person of the sane station, under the same circunstances,
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woul d not commt, or the failure to performan act which a
reasonabl e and prudent person of the sane station, under the sane
ci rcunstances, would not fail to perform™

The assertion in each specification that Appellant's actions
contributed to the collision is not a necessary elenent to support a
finding of proved, but rather an aggravating circunmstance. In
Appeal Decision 2415 (MARSHBURN), | concl uded:

"It is not, however, inproper to allege and prove the consequence
of a negligent act. The consequence, such as a collision or an
al l'i sion, though unnecessary to support a decision finding
negl i gence, may be an aggravating factor, or the |ack thereof may
be a mtigating factor, and hence it may be proved whet her or not
it is alleged. See Appeal Decision 2129 (RENFRO) ."

Failure to prove such an aggravating circunstance does not render
the specification defective, nor does it create a defense to the
charge and specification. Cf. Appeal Decision 2319 (PAVELEC).

Appel | ant contends that the Adm nistrative Law Judge's findings
of fact and conclusions of law wth respect to the m sconduct
specification alleging failure to naintain a proper |ookout as
required by Rule 5 of the International Regulations for Preventing
Col lisions at Sea, 1972 (COLREGS '72), 33 U.S.C. foll. 1602, are not
supported by reliable, probative, and substantial evidence, and
therefore are inherently incredible and shoul d be reversed.

A

Appel | ant argues that under the circunstances of this case, as
wat ch of ficer or hel nsman, he could properly serve as | ookout. |
di sagr ee.

Rule 5 of the International Regul ations for Preventing Collisions
at Sea, 1972 (COLREGS '72), 33 U.S.C. foll. 1602, requires that:

"Every vessel shall at all times maintain a proper |ookout by sight
and hearing as well as by all nmeans appropriate in the prevailing
ci rcunstances and conditions so as to nmake full appraisal of the
situation and of the risk of collision."

The adequacy of a | ookout on board a vessel underway is a
guestion of fact to be determned in light of the existing facts and
circunstances. The Administrative Law Judge was in the best position
to determ ne whether the facts and circunstances of the case permtted
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Appel lant to serve as a proper |ookout. See Appeal Decision 2421
(RADER); Appeal Decision 2319 (PAVELEC). See al so Appeal
Deci si on 2390 (PURSER) and Appeal Decision 2046 ( HARDEN)

Appel lant testified that the Master of the tug ORION was acti ng
as his | ookout as they made their approach to the Sabi ne Pass Sea
Buoy. (Transcript, Vol. Ill at p. 460). Appellant explained that it
was the Master's policy to have an additional |icensed individual in
the pilot house as a |ookout in restricted areas. (Transcript, Vol.
11 at p. 460). \When the Master |left the bridge m nutes before the
collision, Appellant was alone in the pilot house with no additional
| ookout assigned on the forecastle of the barge. (Transcript, Vol. |

at p. 137; Vol. Il at p. 186; Vol. IV at p. 487). Appellant testified
that an additional |ookout may have been able to hear fog signals that
Appel I ant could not hear in the pilot house. (Transcript, Vol. IV at

p. 509). He also testified that an additional |ookout, positioned on
the forecastle of the barge, would not have seen the MV UN TED PEACE,
whi ch was | ocated off Appellant's port side forward of the beam
before the Appellant sawit. (Transcript, Vol. IV at pp. 509-511).

However, during the nonents when Appell ant was al one on the
bridge, in addition to acting as | ookout, he was busy observing the
radar, acting as hel msman, and al |l egedly sounding fog signals
according to his testinony. (Transcript, Vol. Ill at p. 466).

Appel I ant had known for at |east twenty mnutes prior to the collision
that the MV UNI TED PEACE was off his port side about one and a half
nautical mles away in dense fog with visibility of 600-800 feet.
(Transcript, Vol. | at pp. 109-117; Vol. Il at pp. 206-212, 224; Vol.
11 at pp. 452-454, 462-470; Vol. |1V at pp. 517-519). Appellant had
informed the Master of the tug ORION that the vessel |ater determ ned
to be the MV UNl TED PEACE had sl owed down in the vicinity of the

Sabi ne Pass Sea Buoy shortly before the collision. (Transcript, Vol.

Il at p. 224). Appellant testified that during the tine the Master
had | eft the bridge he observed by radar that the MV UNl TED PEACE was
still off his port side, but the range had decreased to about half a
nautical mle. (Transcript, Vol. Il at pp. 468-470). G ven the
restricted visibility and the density of the traffic, a prudent

mari ner woul d have assigned an additional |ookout, who woul d have been
able to give his full attention to the devel opi ng situation.

Appel I ant points out that the Congressional intent, as expressed
I n Senate Report 96-979, which acconpanies Rule 5, is to permt the
wat ch officer or helnmsman to serve as the sol e | ookout under certain
ci rcunstances. However, the report states in pertinent part:

On vessels where there is an unobstructed all-round view provi ded at

the steering station, as on certain pleasure craft, fishing boats, and
tow ng vessels, or where there is no inpairnment of night vision or
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ot her inpedinment to keeping a proper |ookout, the watch officer or

hel mrsman may safely serve as the | ookout. However, it is expected
that this practice will only be followed after the situation has been
careful ly assessed on each occasion, and it has been clearly
established that it is prudent to do so. Full account shall be taken
of all relevant factors, including but not limted to the state of the
weat her, conditions of visibility, traffic density, and proximty of
navi gational hazards. It is not the intent of these rules to require
addi ti onal personnel forward, if none is required to enhance safety.
S. Rep. No. 979, 96th Cong., 2d Sess. 7-8 (1980), reprinted in 1980

U S CODE CONG & ADMN. NEWS 7068, 7075. (Enphasis supplied).

The Adm ni strative Law Judge was aware of the Senate Report,
supra, and addressed the factors that supported his conclusion that
under the circunstances a | ookout other than the Appellant was
requi red to enhance safety. (Decision & Order, p. 30). The
Adm ni strative Law Judge's findings concerning Appellant's failure to
mai ntain a proper |ookout as required by Rule 5 are supported by
reliable, probative, and substantial evidence and will not be
di sturbed on appeal. (Decision & Order, pp. 16-20). See 46 CFR 5.63;
Cf. Appeal Decision 2468 (LEWN); Appeal Decision 2420

(LENTZ); Appeal Decision 2421 (RADER); Appeal Decision 1758
( BROUSSARD) .

B

Appel | ant argues the Adm nistrative Law Judge's finding that
Appellant's all-round view fromthe el evated wheel house of the tug
ORI ON was obstructed due to the |location of the elevator shaft was
erroneous. | disagree.

Appel I ant was operating the tug ORION from a fi xed el evat ed wheel
house, which is entered fromthe | ower wheel house via an el evator.
This elevator is constructed at the rear of the el evated wheel house.
The Master of the tug ORION testified that there were no wi ndows in
the el evator shaft and that he thought h e could "lean" far enough at
the steering station to see out a w ndow adj acent to the shaft.
(Transcript, Vol. | at pp. 107-109). See al so Respondent's Exhibits E
and F (Photographs). This evidence supports the Admnistrative Law
Judge's finding that the shaft obstructed the all-round view fromthe
steering station on the tug ORION. The finding will not be reversed
on appeal .

Appel I ant al so argues that the Admi nistrative Law Judge's finding
concerning traffic density on the date of the collision was erroneous.
Agai n, | disagree.

The Admi nistrative Law Judge's Finding of Fact No. 28 states
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there were other vessels in the vicinity besides the tug ORION and the
barge USL-5011, nanely the MV UNI TED PEACE, the pilot boat, and the
out bound TEXACO MONTANA, whi ch had passed the MV UNI TED PEACE before
the MV UNI TED PEACE boarded its pilot. (Decision & Order at p. 18).
The finding of fact is supported by substantial evidence of a reliable
and probative nature. (Transcript, Vol. | at pp. 116, 126; Vol. |1 at
pp. 232, 233, 235; Vol. IV at p. 518; Vol. VII at pp. 48-49). The

Adm ni strative Law Judge stated in his opinion that this created a
somewhat dense traffic area. (Enphasis added) (Decision & Order at p.
30).

Appel I ant highlights these points in an effort to justify his
actions in light of the various factors in the Senate Report,
di scussed above, where the helnsman of a vessel may act as the sole
| ookout. The Admi nistrative Law Judge consi dered these factors to
determne if Appellant's situation net the necessary criteria.
(Decision & Order at pp. 29-30). The Adm nistrative Law Judge, in
addition to the view fromthe pilot house of the tug ORI O\, considered
the traffic density as it existed, and also the nost critical factor,
the reduced visibility of 600-800 feet due to fog. (Decision & O der
at pp. 29-30). Also, he considered the fact that this collision
occurred in the vicinity of a sea buoy located in a safety fairway,
whi ch was the approximate position of a |ocal pilot's association
enbar kati on area. (Decision & Order at p. 30; Transcript, Vol. Il at
pp. 165, 169).

1 The Adm nistrative Law Judge treated the configuration of the tow
as two vessels for this purpose.

Congress explicitly provided that under certain circunstances the
hel msman or watch officer nmay serve as the sole | ookout, but only when
it 1s prudent and safe to do so. The Adm nistrative Law Judge's
conclusion that it was not prudent for the Appellant to act as the
sol e | ookout is anply supported by Appellant's testinony that he was
so busy observing the radar, mnding the helm navigating the vessel,
al | egedly sounding fog signals, and attenpting to act as | ookout, that
he had no tine to use the ship's radio to contact the MV UN TED PEACE
prior to the collision. (Transcript, Vol. IIl at pp. 462, 466, 468,
469, 471; Vol. 1V at p. 512). Furthernore, the attenpt by Appell ant
to act as a proper |ookout was a departure fromthe accepted policy of

the ORION s Master of having an additional |icensed individual as

| ookout in restricted areas. (Transcript, Vol. Ill at p. 460). It was
nei ther prudent nor safe for the Appellant to attenpt to act as a sole
| ookout in close proximty to another vessel in dense fog. In this

case, the evidence proves that the circunstances prior to the
collision clearly were not those intended by Congress to satisfy the
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criteria in the Senate Report, supra, where the hel nsman may act as
t he sol e | ookout .

C

It is wwthin the purview of the fact-finder, after hearing all
the testinony and viewi ng the evidence, to determ ne findings. The
Adm ni strative Law Judge can only be reversed on these matters if his
findings are arbitrary, capricious, clearly erroneous, and unsupported
by | aw. Appeal Decision 2390 (PURSER); Appeal Deci sion
2363 (MANN); Appeal Decision 2356 (FOSTER); Appeal Deci sion
2344 (KOHAJDA); Appeal Decision 2340 (JAFFEE); Appeal Decision
2333 (AYALA). The Adm nistrative Law Judge's finding that Appellant
failed to maintain a proper |ookout as required is supported by
substantial evidence of a reliable and probative nature. (Decision &
Order at pp. 23-26). Although not a necessary el enent of the
speci fication, the aggravating circunstance that Appellant's failure
to maintain a proper |ookout contributed to the collision is also
supported by substantial evidence of a reliable and probative nature.

(Decision & Order at pp. 19-20, 26). In the nonents prior to the
collision, Appellant was busy perform ng nany duties as the operator
of the tug ORION and its barge. (Transcript, Vol. IIl at pp. 462, 466,

468, 469, 471; Vol. 1V at p. 512). An independent | ookout, whose sole
duty would be to detect by sight or hearing the presence of other
vessel s, may have been able to alert Appellant in sufficient tine to
have avoided the collision. (Transcript, Vol. IV at p. 509).

(Y

Appel I ant al so argues that the Adm nistrative Law Judge's
findings of fact and conclusions of law with respect to the second
charge and specification that Appellant negligently failed to take
early and substantial action to remain clear of the MV UN TED PEACE
are inherently incredible. | disagree.

Appel | ant was aware of the close proximty of a vessel, |ater
determned to be the MV UNl TED PEACE, and noted her position to be
off his port side on a parallel northerly heading for thirty m nutes
prior to the collision. (Transcript, Vol. IV at pp. 518, 519). The
record in this matter clearly proves that Appellant did not alter
course or reduce speed for twenty-five mnutes prior to the nonment he
saw t he bow of the vessel enmerge fromthe fog sone 600-800 feet away.
(Transcript, Vol. |1l at pp. 454, 457, 458, 467, 470). Yet, during
this tinme, he observed on the radar that the distance between the
vessel s had closed fromone and a half mles to a half a mle then
down to two tenths of a mle. (Transcript, Vol. Il at p. 470; Vol. IV
at pp. 518, 528). Fully aware that he was operating in reduced
visibility of 600-800 feet, Appellant did not attenpt to contact the
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MV UNI TED PEACE by radio. (Transcript, Vol. IV at pp. 512, 513).
Aware that prior attenpts by the Master to contact this vessel by
radi o had not been successful, Appellant continued to nmaintain course
and speed. (Transcript, Vol. Ill at pp. 464-466; Vol. IV at pp. 511
512). Appellant did not sound any danger signal at any point prior to
the collision when the vessels cane in sight of one another.
(Transcript, Vol. 11l at pp. 347, 466-476; Vol. IV at pp. 602).
Despite Appellant's observance of the radar, he failed to perceive
that the two vessels had begun to converge on a collision course.
(Transcript, Vol. IV at pp. 505). Appellant testified that he was
busy with nunerous tasks in the pilot house after the Master went

bel ow. These included observing the radar, m nding the helm

navi gati ng the vessel, allegedly sounding fog signals, and attenpting
to act as |lookout. He testified he had no tine to use the ship's
radio to contact the MV UNI TED PEACE prior to the collision.
(Transcript, Vol. |1l at pp. 462, 466, 468, 469, 471; Vol. IV at p
512). Appellant failed to elimnate the risk of collision. Appellant
testified that he could have altered his course to starboard to avoid
the collision, that by pulsing his engine he could have achieved a

sl ower speed, and that he could have stopped his engine altogether.
(Transcript, Vol. IV at pp. 482, 525, 526). Any of these actions, if
taken by Appellant in a tinely fashion, would have avoi ded a

col I'i sion.

Rule 8 of the International Regulations for Preventing Collisions
at Sea, 1972 (72 COLREGS), 33 U.S.C. foll. 1602, requires that:

"(a) Any action taken to avoid collision shall, if the circunstances
of the case admit, be positive, nade in anple tinme and with due regard
to the observance of good seamanship."

"(c) If there is sufficient sea room alteration of course al one may
be the nost effective action to avoid a close-quarters situation
provided that it is nade in good tine, is substantial a nd does not
result in another close quarters situation.”

Froma review of the record, it becones clear in light of Rule
8(a) and 8(c) that the Admi nistrative Law Judge's findings and
conclusions that Appellant failed to take early and substantial action
to avoid collision were supported by substantial evidence of a
reliable and probative nature and will not be reversed on appeal.
(Decision & Order, pp. 26-29).

V

Appel | ant argues that actions and om ssions of the MV UN TED

file:/llIhgsms-lawdb/users/K nowledgeM anagement...20R%202280%20-%202579/2474%20-%20CARMIENKE.htm (12 of 15) [02/10/2011 8:44:22 AM]



Appea No. 2474 - Lindon B. CARMIENKE v. US - 10 November, 1988.

PEACE caused the collision. Contributory negligence is not a defense
I n suspension and revocati on proceedi ngs pursuant to 46 U S.C. 7701.
These proceedings are renedial in nature. See 46 CFR 5.5. The only
I ssue i s whether Appellant's actions and om ssions were negligent.
See Appeal Decision 2415 (MARSHBURN); Appeal Decision 2380

(HALL); Appeal Decision 2175 (RIVERA); Appeal Decision 2096

(TAYLOR WOODS) ; and Appeal Decision 1670 (MLLER)

Vi

Appel | ant argues that the Adm nistrative Law Judge's finding that
the tug ORION was not sounding fog signals is inherently incredible.
| di sagree.

The Master of the tug ORION testified that fog signals on board
the ORION could not be sounded autonatically. Each signal had to be

manual | y sounded at the prescribed tinme. (Transcript, Vol. | at pp.
102-103). Appellant had gone on watch in the pilot house at

approxi mately 1050. (Transcript, Vol. IIl at p. 451). Appellant
testified that when he cane on watch other persons in the pilot house
were sounding fog signals. (Transcript, Vol. Il1l at p. 459).

Appel l ant testified that at about 1100, shortly before the collision,
the visibility deteriorated to between 600-800 feet. (Transcript, Vol.
11 at pp. 459). Appellant was the only person on the bridge at the
time of the collision. (Transcript, Vol. | at p. 137). The Master had
gone below mnutes prior to the collision. (Transcript, Vol. Il at p.
145). Appellant testified that he sounded sone fog signals at sone
poi nt when he was on watch. (Transcript, Vol. IIl at pp. 459, 461
467). However, the oiler on the tug ORION, who was up on deck,
testified that he heard no fog signals. (Transcript, Vol. IV at pp.
601, 602).

The pilot of the MV UNI TED PEACE testified that the only set of
fog signals he could hear fromthe pilot boat prior to boarding the
MV UNI TED PEACE were those emanating fromthe MV UN TED PEACE
(Transcript, Vol. Il at p. 252; Vol. |1l at p. 347). The pilot
further testified that he heard no fog signals fromthe tug OR ON
after he boarded the MV UN TED PEACE, nor were any fog signals
reported to himby bridge personnel. (Transcript, Vol. Ill at pp. 356,
357). The Master of the MV UN TED PEACE was deposed in a rel ated
civil action, and the Adm nistrative Law Judge adm tted his deposition
Into evidence. The Master stated that he did not hear any fog signals
fromthe tug ORION. (Transcript, Vol. VII at p. 67; Resp. Exhibit J).

Appel lant in his brief on page 50 states that neither the pil ot
nor the Master of the MV UNI TED PEACE | eft the pilot house. However,
the Master stated that the starboard door was open in the pilot house
and that he watched the bow of the barge USL-501 as it energed from
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the fog and did not hear any fog signals. (Transcript, Vol. VIl at pp.
62, 67; Resp. Exhibit J).

Appel l ant's testinony was contradi cted by several w tnesses.
Where there is conflicting testinony it is the function of the
Adm ni strative Law Judge, as fact-finder, to evaluate the credibility
of witnesses and resolve inconsistencies in the evidence. See Charles
A. Grahn, Respondent, 3 N.T.S.B. 214 (Order EA-76, 1977); Appea
Deci si ons 2424 ( CAVANAUGH), 2386 (LOUVIERE), 2340 (JAFFEE)

2333 (AYALA), 2302 (FRAPPIER), 2116 (BAGGETT), and 2460
( REED) .

The premise that it is exclusively wthin the province of the
fact-finder to weigh the credibility of witnesses is well accepted.

See United States v. Oregon State Medical Soc., 343 U S. 326, 72
S. . 690, 96 L. Ed. 978 (1952); Pennsylvania R Co. v.
Chanberlain, 288 U.S. 333, 53 S. . 391, 77 L. Ed. 819 (1933);
Chesapeake & O R Co. v. Mrtin, 283 U S. 209, 51 S. C. 453, 75
L. Ed. 983 (1931); United States v. Caldwell, 820 F.2d 1395 (5th
Cr. 1987); United States v. Bales, 813 F.2d 1289 (4th Cr. 1987);
Carter v. Duncan-Hi ggins, Ltd., 727 F.2d 1225 (D.C. Cr. 1984).

Furthernore, an appellate review ng body shoul d not substitute
Its own determnation of credibility for that of the fact finder. See

Martin v. Anerican Petrofina Inc., 779 F.2d 250 (5th GCr. 1985);
Knapp v. Wi taker, 757 F.2d 827 (7th G r. 1985); CGovernnent of
Virgin Islands v. Gereau, 502 F.2d 914 (3rd Cr. 1974), cert. denied
420 U.S. 909, 95 S. . 829, 42 L.Ed.2d 839 (1975); WIKin v. Sunbeam

Corp., 466 F.2d 714, 717 (10th Gr. 1972), cert. denied, 409 U.S.
1126 (1973).

The underlying rationale for these rules is that the fact-finder
can be influenced by the witness's deneanor, his tone of voice, his
body | anguage, and other matters that are not captured within the
pages of a cold appellate record. See Charles A G ahn, Respondent, 3

N.T.S.B. 214 (Order EA-76, 1977); Reagan v. United States, 157
UsS 301, 15 S.C. 610, 39 L.Ed. 709 (1895); Governnment of Virgin

| slands v. Cereau, 502 F.2d 914 (3rd Gr. 1974), cert. denied 420
US 909, 95 S.C. 829, 42 L.Ed.2d 839 (1975).

The fact-finder can al so bal ance the bias or interest of a
witness in determning credibility. Herein, Appellant's license, his
source of livelihood, was at stake. The Adm nistrative Law Judge
could correctly consider this interest, and simlar interests or bias

of the other witnesses in determning credibility. Sonnentheil v.
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Christian Merlein Brewwng Co., 172 U. S. 401, 19 S.C. 233, 43 L. Ed.

492 (1899); Reagan v. United States, 157 U.S. 301, 15 S. C. 610,
39 L.Ed. 709 (1895).

It is obvious froma review of the record in the hearing bel ow
that Appellant's testinony that he was sounding fog signals was
contradi cted by several witnesses. Thus, in light of the rules
concerning credibility of witnesses, the finding that Appellant was
not sounding any fog signals is supported by substantial evidence of a
reliable and probative nature and wll not be reversed on appeal.

CONCLUSI ON
Having reviewed the entire record, | find that Appellant has not
established sufficient cause to disturb the findings and concl usi ons

of the Administrative Law Judge. The hearing was conducted in
accordance with the requirenents of applicable regul ations.

ORDER

The decision and order of the Adm nistrative Law Judge dated 4
Sept enber 1987, at Houston, Texas is AFFI RVED.

CLYDE LUSK, JR.
Vice Admral, U S Coast Guard
Vi ce Commandant

Si gned at Washington, D.C. this 10th day of Novenber, |988.

*xxx%  END OF DECI SION NO. 2474 x**x*x*
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