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UNI TED STATES OF AMERI CA

UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT

| ssued to: Gary S. LEW N 003407

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2468

Gary S. LEWN

Thi s appeal has been taken in accordance with 46 U.S.C. 7702 and
46 CFR 5.701

By order dated 30 June 1987, an Adm nistrative Law Judge of the
United States Coast CGuard at Seattle, Washington, suspended outri ght
Appel l ant's Merchant Mariner's License with endorsenents for a period
of two nonths upon finding proved a Charge of M sconduct, supported by
four specifications and a Charge of Negligence, supported by one
speci fication

The first specification found proved under the Charge of
M sconduct al |l eged that Appellant, while acting under the authority of
the captioned |license as pilot aboard the T/V CHEVRON COLORADO, on or
about 14 August 1986, while said vessel was underway on the Col unbi a
River, wongfully failed to conply with 33 U . S.C. 2006, Inland
Navigation Rule 6, by failing to travel at a noderated speed in fog
and restricted visibility, contributing to the collision with the
barge T/B FOSS 121

The second specification found proved under the Charge of
M sconduct al |l eged that Appellant, while acting under the authority of
the captioned license a pilot aboard the T/V CHEVRON COLORADO, on or
about 14 August 1986, while said vessel was underway on the Col unbia
River, wongfully failed to conply with 33 U.S. C. 2007, Inland
Navi gation Rule 7, by failing to properly determ ne the risk of
col lision between the T/V CHEVRON COLORADO and the barge T/ B FOSS
121, contributing to the collision of these vessels.
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The third specification found proved under the Charge of
M sconduct al |l eged that appellant, while acting under the authority of
the captioned license as pilot aboard the T/V CHEVRON COLORADO, on or
about 14 August 1986, while said vessel was underway on the Col unbi a
River, wongfully failed to conply with 33 U.S.C. 2005, Inland
Navi gation Rule 5, by failing to post a proper |ookout, contributing
to the collision between the T/V CHEVRON COLORADO and the barge T/B
FOSS 121.

The fourth specification found proved under the Charge of
M sconduct al |l eged that appellant, while acting under the authority of
the captioned |icense as pilot aboard the T/V CHEVRON COLORADO, on or
about 14 August 1986, while said vessel was underway on the Col unbi a
River, wongfully failed to conply with 33 U . S.C. 2008, Inland
Navi gation Rule 8, by failing to take adequate action to avoid
collision between the T/V CHEVRON COLCRADO and the barge T/B FOSS 121,
contributing to the collision of these vessels.

The single specification found proved under the Charge of
Negl i gence al |l eged that Appellant, while acting under the authority of
the captioned license as pilot aboard the T/V CHEVRON COLORADO, on or
about 14 August 1986, while said vessel was underway on the Col unbi a
River in conditions of fog and restricted visibility, failed to
navi gate said vessel in conpliance with the Inland Navigation Rules,
contributing to the collision wth the barge T/B FOSS 121

The hearing was held at Portland, O egon, on 26 February, 6, and
27 April 1987.

Appel | ant appeared personally at the hearing with professional
counsel. Appellant entered, in accordance with 46 CFR 5.527(a), an
answer of deny to each charge and specification.

The I nvestigating Oficer introduced in evidence ten exhibits and
call ed one w tness.

Appel  ant introduced ten exhibits into evidence and call ed one
wi tness. Appellant testified in his own behal f.

The Adm ni strative Law Judge adm tted one docunent as an
Adm ni strative Law Judge exhibit.

After the hearing the Adm nistrative Law Judge rendered a
deci sion in which he concluded that each charge and respective
specification had been found proved, and entered a witten order
suspendi ng outright all licenses and/or docunents w th endorsenents
I ssued to Appellant for a period of two nonths fromthe date such
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| i censes and docunents are surrendered to the United States Coast
GQuar d.

The conpl ete Deci sion and Order was dated 30 June 1987 and was
served on Appellant on 9 July 1987. Appell ant requested and was
provi ded a copy of the transcript of the hearing. Appeal was tinely
filed and considered perfected on 4 Decenber 1987.

FI NDI NGS OF FACT

At all tines relevant, Appellant was the holder of a Coast Cuard
Merchant Mariner's License, No. 003407 with pilot's endorsenent.
Appel lant's License with this endorsenent authorized himto serve as
Mast er of steam and notor vessels of any gross tons upon the oceans
and First Cass Pilot of steam and notor vessels of any gross tons on
the Col unbia River from Tongue Point, Oregon to the sea.

The T/V CHEVRON COLORADO, 16,941 gross tons, O ficial Nunber
577358, is a 631 foot steel hull, gas turbine propelled, inspected
tank ship (oil carrier). The vessel is propelled by a single variable
pitch propeller, a single rudder, and a bow thruster. The pilot house
is located at the stern of the vessel about 515 feet fromthe bow At
the tine of the collision, the vessel was equi pped with radio for
bridge to bridge conmuni cations, radar, and a collision avoi dance
system At all tines relevant herein, the T/V CHEVRON COLORADO was
engaged in a coastw se voyage whi ch cormmenced at Ri chnond, California
and was destined for WIIlbridge, Oregon. During that part of the
voyage upon the Colunbia River, the T/V CHEVRON COLORADO was required
by 46 U . S.C. 8502, 7101 to be under the direction and control of a
federally licensed pilot.

At or about 0600, 14 August 1986, Appellant, acting under the
authority of the captioned |icense, boarded the T/V CHEVRON COLORADO
at a point off the nmouth of the Colunbia Ri ver approximtely one nmle
south of the Large Navi gational Buoy and took control of the vessel.
The master of the T/V CHEVRON COLORADO and Appel | ant agreed to proceed
up the river at a speed setting of 6 negawatts, the vessel's normal
sea speed. The vessel's normal sea speed is approximately 13 and a
hal f knots.

The visibility at the Large Navigational Buoy at that tine was
approximately two mles. The tide was two hours before high tide at
Astoria, Oregon with a noderate flood current pushing the vessel. At
or about 0615, shortly after passing Buoy 2, the Low Visibility Plan
was i npl enented on board the T/V CHEVRON COLORADO in anticipation of
fog. At or about 0618, the T/V CHEVRON COLORADO began soundi ng fog
signals. At or about 0630, in the vicinity of Buoy 10, the nmster
ordered the | ookout to the bow. At the sane tine, unbeknownst to the
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Appel Il ant, the Chief Mate ordered the |ookout to clear the anchors on
the bow The visibility deteriorated to between one tenth and two
tenths of a mle between Buoys 10 and 12. The visibility had not
changed between Buoys 14 and 20 at the tinme of the collision between
the T/V CHEVRON COLORADO and the barge T/B FOSS 121 at or about 0640.

At the tine Appellant assuned control of the T/V CHEVRON
COLORADO, the tug MARGARET FOSS was proceedi ng seaward down the
Colunbia River with the barge T/B FOSS 121 in tow astern. The
first comuni cation between Appellant and the tug MARGARET FOSS
occurred at or about 0611 as the T/V CHEVRON COLORADO was in the
vicinity of Buoy 2. The operator of the MARGARET FOSS requested
passi ng arrangenents. Appellant responded that he would talk to the
operator of the MARGARET FOSS a little bit later when the two vessels
got a little closer to make the passing arrangenents. At the tine of
this first communication the tug MARGARET FOSS with the barge T/ B FOSS
121 in towwas in the vicinity of Buoy 29.

The second communi cati on between Appellant and the operator of
the tug MARGARET FGOSS occurred shortly before 0620 when the T/V
CHEVRON COLORADO was passing between Buoys 4 and 6. Again the
operator of the tug MARGARET FOSS requested passing arrangenents. The
operator of the tug MARGARET FOSS i nforned Appellant that he had
fishing traffic where he was | ocated. Again, Appellant declined to
make a passing arrangenent until the vessels were closer.

The third comruni cati on between Appellant and the operator of the
tug MARGARET FOSS occurred shortly after 0630 when the T/V CHEVRON
COLORADO was passi ng between Buoys 10 and 12. Appellant and the
operator of the tug MARGARET FOSS agreed to pass each other port to
port. Appellant infornmed the operator of the tug that there was good
water well to the north of the channel and requested that the operator
swing wide on the turn. The operator of the tug MARGARET FOSS
acknow edged the agreenent to pass port to port. At this tinme the tug
MARGARET FOSS with the barge T/B FOSS 121 was approxi mately three
mles fromthe T/V CHEVRON COLORADO at Buoy 21. At the tine this
agreenent was nmade the Appel |l ant was experiencing one to two mles
visibility. No reports concerning visibility ahead of the T/V CHEVRON
COLORADO were requested or received by the Appellant. No further
radi o comruni cati ons were held between the Appellant and the operator
of the tug MARGARET FOSS prior to the collision.

Due to the fog, Buoy 12 was not visible to bridge personnel on
the T/V CHEVRON COLORADO as it passed the buoy, however the buoy's
sound signal was heard fromthe approxi mate position where the buoy
shoul d have been | ocated. Appellant began his turn in the vicinity of
Buoy 14 with about 15 or 20 degrees right rudder. The vessel
continued to maintain a nornmal sea speed setting of 6 negawatts
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t hroughout the turn and up to the tinme of the collision.

Appel | ant watched the radar during the turn, watching the buoys
and the tug MARGARET FOSS. Prior to conpleting his turn, Appell ant
ordered his rudder am dships. Appellant observed that his vessel and
the tug MARGARET FOSS were cl oser than he had anticipated. Appell ant
did not give a course command at that tine.

Appel lant first felt he may have had a problemw th the radar
Secondly, he felt the current may have set the vessel nore than he had
antici pated when he nade the turn. Thirdly, Appellant felt the
operator of the tug MARGARET FOSS may have turned to his left, instead
of to his right.

Appel | ant checked his radar against the ship's headi ng and
determ ned the problemwas not radar error. Appellant then ordered
right fifteen degrees rudder. Appellant assuned he was being set too
far out into the channel. At this tinme the tug and tow were on
Appel lant's port side. Appellant continued to watch the radar and
determ ned that sonething was wong and ordered hard right rudder
Appel lant felt that according to his radar the tug and tow shoul d have
been noving away fromhim but they were getting closer.

The personnel on the bridge saw the tug visually just under the
break of the forecastle head on the starboard bow. The barge T/B FGCSS
121 was off the port bow. Appellant ordered the engines full astern
at the tinme of the collision with the barge T/B FOSS 121. After the
collision the tug went down the starboard side of the T/V CHEVRON
COLORADO and the barge went down the port side.

Appel I ant had not kept a radar plot of tug MARGARET FCOSS prior to
the collision. Appellant did not reduce speed upon entering the fog.
The T/V CHEVRON COLORADO was noving at about 9 to 13 knots over the
ground at the tinme of collision. No injuries to personnel resulted
fromthe col lision

BASES OF APPEAL
Appel  ant raises the follow ng i ssues on appeal :

1) A Colunbia Bar Pilot may not be found in violation of Inland

Navi gation Rule 5 (33 U.S.C. 2005) for failure to post a | ook-out
where the Pilot confirnms that the Master has posted the | ookout but,
unknown to the Pilot, additional duties were assigned to the | ook-out
by the Mate.

2) The Admi nistrative Law Judge failed to apply the proper standard
of proof at the hearing.
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3) The Adm nistrative Law Judge's determ nation that Appellant
violated Inland Navigation Rules 6, 7 and 8 is not supported by
substanti al evi dence.

Appear ance: Thomas E. MDernott, Esq.

OPI NI ON
I

The first issue on appeal is whether the Appellant, as a pilot,
can be held in violation of Inland Navigation Rule 5 for failing to
post a | ook-out where he confirnms that the Master has posted a | ook-

out, and unbeknownst to Appellant, the Mate has assi gned
additional duties that prevent himfromcarrying out his duties as
| ook- out .

The evidence in the record clearly shows that the Appellant was
aware that the Master had assigned a | ookout to the bow, a position
some five hundred and fifteen feet fromthe bridge. (Transcript at 17,
152). It is also clear that Appellant was not aware that the Mate had
i nstructed the | ookout to clear the anchors before assum ng his | ook-
out duties. (Transcript at 153). At the tinme of the collision the
| ookout was still clearing the anchors. (Transcript at 17).

Inl and Navigation Rule 5 states that every vessel shall nmaintain
a proper |ook-out. This duty does not fall squarely on the Pilot, but
is shared with the Master. Appellant was aware that the | ook-out had
been assigned. Appellant was not in direct comunication with the
| ook-out. Absent evidence that Appellant knew or should have known
that the | ook-out was not performng his duties, Appellant can not be

hel d responsible for failing to maintain a proper |ook-out. Cf.
Appeal Decision 2390 (PURSER), aff'd sub nom Commandant v. Purser

NTSB Order No. EM 130 (1986); Appeal Decision 2229 (KELLEY).

Wth regard to this specification, the findings of the
Adm ni strative Law Judge are reversed and set aside.
NOTE: ClI TES K
|1

Appel I ant argues that the Adm nistrative Law Judge applied the
wrong standard of proof at the hearing. | disagree.

The proper standard of proof for a hearing convened pursuant to
46 U.S.C. 7703 is set forth at 46 CFR 5. 63:
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"I'n proceedi ngs conducted pursuant to this part, findings nust be
supported by and in accordance with the reliable, probative, and
substantial evidence. By this is neant evidence of such probative

val ue as a reasonabl e, prudent and responsi ble person is accustonmed to
rely upon when nmaki ng decisions in inportant nmatters."

Appel l ant argues that this standard refers to both the quality
and quantity of the evidence. Wen referring to quantity, Appellant
argues that the Investigating O ficer carries the burden of proving
t he charges by a preponderance of the evidence. |In support of this,

Appel l ant cites the Suprene Court holding in Steadman v. SEC, 450

US 91, 67 L. Ed. 2d 69, 101 S. C. 999 (1981), which concl uded that

t he preponderance of evidence standard of proof shall be applied in
adm ni strative hearings governed by the Adm ni strative Procedures Act,
5 U S C 556(d).

Appel l ant has correctly stated the proper standard of proof to be
applied in Coast Guard suspension and revocati on proceedi ngs. The
I nvestigating O ficer nust prove the charges and specifications by a
preponderance of the evidence. Congress has specifically nmade the
provi sions of the Admi nistrative Procedures Act, including 5 U. S.C
556(d), applicable to suspension and revocati on proceedi ngs. See 46
US C 7702. In reviewing the language in 5 U S. C. 556(d) and the
| egi sl ative history of the Adm nistrative Procedures Act, the Suprene

Court, in Steadman, supra, found that it was the intent of Congress to
establish a preponderance standard in adm nistrative hearings to
ensure due process. The regulation in question, 46 CFR 5.63, was
revised in 1985 to reflect the holding in Steadman, and tracks the

| anguage of 5 U. S.C. 556(d).

Earli er appeal decisions, prior to the Steadman hol di ng,
under the predecessor of this regulation, nmay have hel d that sonething
| ess than a preponderance of the evidence was required. In those
deci sions, "substantial evidence" was held to nean the kind of
evi dence a reasonable mnd m ght accept as adequate to support a
concl usion. Appeal Decisions 2284 (BRAHN); 1880 (NATIVIDAD). See,

al so, Appeal Decision 2444 (JAHN), rev'd on other grounds sub nom
Commandant v. Jahn, NTSB Order EM 88 (1981).

However, having correctly stated the proper standard of proof,
Appel | ant goes on to argue that the Admi nistrative Law Judge failed to
state this standard and that the Adm nistrative Law Judge nust have
applied a | esser standard based on Appellant's review of the evidence.
Appel | ant does not support his argunent that the Admi nistrative Law
Judge applied a | esser standard.

Appel | ant does not have a right to be advised on the record
regardi ng the standard of proof to be applied. The Adm nistrative Law
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Judge is required to weigh the evidence presented at the hearing and
make appropriate findings in accordance with the regul ati ons,
I ncluding current 46 CFR 5.63. Upon review of the record, | find
that there is no evidence in the record that the Adm nistrative Law
Judge did not apply the proper standard of proof. | find no nerit in
Appel l ant's argunent on this issue.
11

Appel | ant asserts that the Adm nistrative Law Judge's finding
t hat Appell ant had violated Inland Navigation Rules 6, 7 and 8 is not
supported by substantial evidence. | disagree.

A

Inl and Navigation Rule 6

I nl and Navi gation Rule 6, which governs a vessel's safe speed,
st at es:

"Every vessel shall at all tinmes proceed at a safe speed so that she
can take proper and effective action to avoid collision and be stopped
within a distance appropriate to the prevailing circunstances and
condi tions.

In determning a safe speed the follow ng factors shall be anong those
taken into account:

(a) By all vessels:
(i) the state of visibility;

(ti)the traffic density including concentration of fishing
vessel s or any other vessels;

(tii1)the maneuverability of the vessel with special reference to
stoppi ng distance and turning ability in the prevailing conditions;

(v) the state of wind, sea, and current, and the proximty of
navi gati onal hazards;

(vi)the draft in relation to the available depth of water
(b) Additionally, by vessels with operational radar:
(ii)any constraints inposed by the radar range scale in use;

(v) the nunber |ocation, and novenent of vessels detected by radar.
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The Adm ni strative Law Judge quoted the appropriate sections of
I nl and Navigation Rule 6 and set forth the facts supporting a finding
of a violation of Rule 6 in the Decision & Order at pages 19 and 20.
The Adm nistrative Law Judge took into account the forces that may
have acted upon the T/V CHEVRON COLORADO to reduce its actual speed
over the ground. (Decision & Oder at p. 21). See Appeal Decision
2390 (PURSER), aff'd sub nom Conmandant v. Purser, NTSB O der No.

EM 130 (1986). Wiat constitutes a safe speed nust be determ ned on a
case by case basis after analyzing the facts based on the factors in
the rule. Appeal Decision 2294 (TITTONIS); Appeal Decision 2359

(VI NE) .

The record does not support either Appellant's claimin his brief
that "when Appellant tinmely | earned that the MARGARET FOSS was 't oo
close', the T/V CHEVRON COLORADO was only traveling seven knots," or
his claimthat the T/V CHEVRON COLORADO was only traveling 3 1/2 knots
at the tinme of collision. On the contrary, the record is replete with
i ndi cations that Appellant did not know exactly how fast the vessel
was proceeding, and that he could only nake estimates based on
assunptions. On direct exam nation at the hearing, in response to a
question concerning the speed of the T/V CHEVRON COLORADO after the
turn at Buoy 14, Appellant stated:

"Over the ground, if | was doing ten, she would probably knock down to
about seven." (Transcript at p. 185).

Again, on direct examnation, in response to a question concerning the
speed of the vessel at the tine of collision, Appellant stated:

"I can't give an exact estinmate, by that tinme we had slowed right
down." (Transcript at p. 212).

The record does show that the only tinme Appellant actually neasured
his speed, he determined that the T/V CHEVRON COLORADO was proceedi ng
at "a little less than twelve knots" as the vessel passed Buoy 12.
(Transcript at p. 180). The Chief Mate, who had been on the bridge,
testified that he estinmated the speed of the T/V CHEVRON COLORADO to
be "probably nine or ten knots" at the tinme of the collision.
(Transcript at p. 35).

Conflicting evidence will not be reweighed on appeal, if the
findings of the Adm nistrative Law Judge can reasonably be supported.
The rule in this regard is well established.

"When ... an Adm nistrative Law Judge nust determ ne what events
occurred fromthe conflicting testinony of several w tnesses, that
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determ nation will not be disturbed unless it is inherently
I ncredi ble.”

Appeal Decision 2390 (PURSER), aff'd sub nom Commandant v. Purser |,
NTSB Order No. EM 130 (1986); Appeal Decisions 2356 (FOSTER), 2344
(KOHAJDA), 2340 (JAFFE), 2333 (AYALA), and 2302 (FRAPPI ER)

"I't is well established that the opportunity of the Adm nistrative Law
Judge to observe the deneanor of the witnesses affords hima
significant advantage when it becones necessary to choose between
conflicting versions of an event."

Appeal Decision 2353 (EDGELL). See al so Appeal Decision 2159
(MLira).

Application of the half-distance rule as set forth by the Suprene

Court in Union G| v. The San Jacinto, 409 US 140, 93 S. Ct. 368,
34 L.Ed.2d 365 (1972) is proper in suspension and revocation
proceedi ngs involving the issue of safe speed in fog or reduced
visibility. Appeal Decision 2004 (LORD); Appeal Decision 2027

(WALKER), aff'd sub nom Commandant v. Wl ker, NTSB Order No. EM 52
(1976).

Appel | ant asserts on appeal that due to external factors
operating on the vessel in the Colunbia river the T/V CHEVRON COLORADO
was proceeding at the sl owest speed avail able to nai ntain steerageway.
There is no reliable evidence in the record to prove what this m ni mum
speed is for the T/V CHEVRON COLORADO. (Transcript at p. 39). At best
the record reflects that sonme speed is necessary especially with a
flood tide. (Transcript at p. 39). However, there is no clear
evidence that with the factors present on the day of the collision
the speed setting of 6 negawatts on the T/V CHEVRON COLORADO was

necessary to barely maintain steerageway. In simlar cases, the
majority rule appears to be that "inability to keep steerageway i s not
an excuse for exceedi ng noderate speed." Commandant v. Wal ker, NTSB

Order No. EM 52 (1976); Angl o- Saxon Petroleum Co. v. United States,
224 F.2d 86 (2d GCr. 1955); Barrios Bros. Inc. v. Lake Tankers

Corp., 188 F. Supp. 300 (EDLA 1960), aff'd per curiank86 F.2d
573 (5th Cir. 1961).

The Admi ni strative Law Judge found that the "vessel had never
reduced its speed and was traveling too fast to stop (and thus avoid
the collision) within the tine span allowed by the fog and reduced
visibility. It was clearly in violation of Rule 6." (Decision & Oder
at p. 21). This finding is supported by substantial evidence in the
record and set forth in the Adm nistrative Law Judge's Deci sion and
Order and will not be disturbed on appeal .
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I nl and Navigation Rule 7

Appel | ant al so argues that the Adm nistrative Law Judge's

determ nation that Appellant violated Inland Navigation Rule 7 is not
supported by substantial evidence. The specification found proved by
the Adm nistrative Law Judge stated that Appellant wongfully fail ed
to determ ne properly what risk of collision existed in the neeting of
the T/V CHEVRON COLORADO and the barge T/B FOSS 121, contributing to
the collision of the vessels.

I nl and Navigation Rule 7 states:

(a) Every vessel shall use all avail able nmeans appropriate to the
prevailing circunstances and conditions to determne if risk of
collision exists. |If there is any doubt such risk shall be deened to
exi st.

(b) Proper use shall be made of radar equipnent if fitted and
operational, including |ong-range scanning to obtain early warning of
risk of collision and radar plotting or equivalent systenatic
observation of detected objects.

(c) Assunptions shall not be made on the basis on scanty informtion
especially scanty radar information.

(d) In determning if risk of collision exists the follow ng
consi derations shall be taken into account:

(i) such risk shall be deemed to exist if the conpass bearing of an
approachi ng vessel does not appreciably change; and

(i1) such risk may sonetines exi st even when an appreci abl e beari ng
change is evident, particularly when approaching a very |arge vessel
or a tow or when approaching a vessel at close range.

The Admi nistrative Law Judge found that Appellant failed to
contact the operator of the tug MARGARET FOSS upon entering an area of
fog and reduced visibility. Furthernore, Appellant failed to contact
the operator of the tug MARGARET FOSS prior to the collision.
(Decision & Order at p. 13.) Appellant's |last comrunication with the
operator of the tug MARGARET FOSS took place in the vicinity of Buoy
10. At that tinme a port to port passing arrangenent was nmade with
visibility at Buoy 10 reported clear (one to two mles). (Transcript
at p. 16). The visibility deteriorated to one tenth to two tenths of
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a mle at Buoy 12. (Transcript at p. 17, 39).

The T/V CHEVRON COLORADO was equi pped with two radar repeaters
and a collision avoi dance systemon the bridge. (Transcript at pp. 15-
16). Al though Appellant was using the radar, he was not plotting the
position of the tug MARGARET FOSS. (Transcript at p. 189-191).
Appel I ant knew that the radar picture indicating the relative position
of the tug MARGARET FOSS and her tow woul d be disrupted by the turn
of the T/V CHEVRON COLORADO. (Transcript at p. 190)

Appel lant testified that as he began to nmake his turn at Buoy 14
he observed on radar sonme fishing vessels in the vicinity of Buoy 14.
Appel lant further testified that on the radar, "it's a little hard to
di stinguish the fishing vessel fromthe buoy." (Transcript at p. 197).
The master of the T/V CHEVRON COLORADO commenced his turn w thout
direction from Appellant. Appellant assuned the T/V CHEVRON COLORADO
was in the proper location to make the turn based solely on his
perception of the position of Buoy 14 fromlistening for the buoy's
sound signal. (Transcript at p. 198). Appellant did not counternmand
the turn order. Appellant failed to use radar ranges to determ ne his
position during the turn, nonments before the collision. (Transcript at
p. 227).

Prior to the turn at Buoy 14, Appellant noted the position of the
tug MARGARET FOSS and her tow on the radar. However, Appell ant
testified that he did not use the variable range marker of the radar
to determne the distances to the tug and tow prior to the collision.
(Transcript at p. 226). Appellant stated that he was nore interested
in watching himon the scope. (Transcript at p. 226). Appellant
testified that the tug and tow s position "l ooked good" only m nutes
before the collision. (Transcript at p. 197). During the turn,
Appel l ant testified, "...l was watching the radar, and it didn't | ook
like it was supposed to | ook by the tine | was done with this turn...
The tug and | were closer than | anticipated." (Transcript at p. 199).
Agai n, Appellant testified that the radar information was affected by
the turning of the T/V CHEVRON COLORADO. (Transcript at p. 200).

Appel l ant testified that "sonething is not right." (Transcript at
p. 201). Appellant further testified that he felt the problemcould
be one of three alternatives. First, an error in the radar may have
exi sted. Second, Appellant had m sjudged the current. Lastly, the
tug MARGARET FOSS and the barge T/B FOSS 121 had cone |l eft of course.
(Transcript at p. 202). Appellant chose to rule out the radar
mal functi on before taking any other action. (Transcript at pp. 202,
203). Appellant then assunmed that the T/V CHEVRON COLORADO was t oo
far out in the channel and began maki ng course corrections.
(Transcript at p. 204). At this tinme the tug and tow were still where
they were supposed to be according to the radar. (Transcript at p.
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205) .

After making further course corrections, Appellant determ ned
that the tug MARGARET FOSS and the tow were comng at the T/V CHEVRON
COLORADO. (Transcript at p. 207). At no tine after the passing
arrangenent had been nade did Appellant attenpt to contact the
operator of the tug MARGARET FGSS on the radio-tel ephone. (Transcript
at p. 217).

As has been set forth, conflicting evidence will not be rewei ghed
on appeal, if the findings of the Adm nistrative Law Judge, who
observed the w tness's deneanor, can reasonably be supported.

Appeal Decision 2390 (PURSER), aff'd sub nom Commandant v. Purser

NTSB Order No. EM 130 (1986); Appeal Decisions 2356 (FOSTER), 2344
(KOHAJDA), 2340 (JAFFE), 2333 (AYALA), and 2302 (FRAPPIER). Appeal
Deci sion 2353 (EDGELL). See al so Appeal Decision 2159 (MLIC).

Appl ying the substantial evidence test in 46 CFR 5.63, the
record clearly reflects that the findings, with respect to the
violation of Inland Navigation Rule 7, are anply supported by
reliable, probative, and substantial evidence. As shown, Appell ant
failed to properly utilize the radar aboard the T/V CHEVRON COLORADO
to generate inportant information relating to the position of not only
the T/V CHEVRON COLORADO, but also the tug MARGARET FOSS and t he barge
T/B FOSS 121. Appellant failed to maintain a radar plot or have one
mai nt ai ned by other personnel. The nost serious failure was
Appel lant's el ection not to communicate with the operator of the tug
MARGARET FOSS to discuss the reduced visibility, |ocation of other
vessel s, and risk of collision. Appeal Decision 2359 (WAINE).
The findings of the Adm nistrative Law Judge with respect to Inland
Navi gation Rule 7 are supported by substantial evidence and w il not
be di sturbed on appeal .

I nl and Navi gation Rule 8

Appel I ant al so argues that the Adm nistrative Law Judge's
determ nation that Appellant violated Inland Navigation Rule 8 is not
supported by substantial evidence. The specification found proved by
the Adm nistrative Law Judge stated that Appellant wongfully fail ed
to take adequate action to avoid a collision with the barge T/ B FOSS
121, contributing to the collision between the vessels.

The pertinent provisions of Inland Navigation Rule 8 are:
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(a) Any action taken to avoid collision shall, if the circunstances
of the case admit, be positive, nade in anple tinme and with due regard
to the observance of good seamanshi p.

(b) Any alteration of course and/or speed to avoid collision shall

i f the circunstances of the case admt, be |arge enough to be readily
apparent to anot her vessel observing visually or by radar; a
succession of small alterations of course and/or speed should be

avoi ded.

(c) If there is sufficient sea room alteration of course al one may
be the npost effective action to avoid a close-quarters situation
provided that it is made in good time, is substantial and does not
result in another close quarters situation

(d) Action taken to avoid collision with another vessel shall be
such as to result in passing at a safe distance. The effectiveness of
the action shall be carefully checked until the other vessel is
finally past and clear.

(e) If necessary to avoid collision or allow nore tinme to assess the
situation, a vessel shall slacken her speed or take all way off by
st oppi ng or reversing her neans of propul sion.

The Adm ni strative Law Judge found that Appellant's actions were
not taken in anple tine as required by the rule. (Decision & Order at
p. 28). Appellant refused to discuss a passing arrangenent with the
operator of the tug MARGARET FOSS until approximately ten m nutes
before the collision, at which tine the T/V CHEVRON COLORADO had
al ready crossed the Colunbia river bar. (Transcript at p. 14). No
arrangenents were nade to neet before or after the turn in the
vicinity of Buoy 14. (Transcript at pp. 223, 225). Appellant
continued to approach the tug and tow, in the fog, w thout accurate
assessnent of the closing distance between the vessels. (Transcript at
pp. 226). The Adm nistrative Law Judge found that over reliance on
t he passing arrangenent, a |lack of frequent, diligent and tinely use
of the radar and radi o tel ephone resulted in violation of Inland
Navi gation Rule 8. (Decision & Order at p. 28).

The record reflects that prior to the collision the passage of
the T/V CHEVRON COLORADO was normal, including the mai ntenance of a
Si X megawatt speed setting, the equivalent of normal sea speed.
(Transcript at pp. 11, 41). Regardless of the changes in visibility,
the speed setting was not changed until the vessels were about to
collide. (Transcript at p. 18). The Chief Mate of the T/V CHEVRON
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COLORADO testified that Appellant never decreased speed prior to the
collision. The Chief Mate stated, "By the tine he [master] put the
engi nes astern we had hit the barge." (Transcript at p. 26).

Appel lant testified that he had no experience stopping the 600 ft. T/V
CHEVRON COLORADQO. (Transcript at p. 236).

A reduction in speed woul d have given Appellant nore tinme in
which to avoid the collision by neans of his radar and radio
t el ephone. Appeal Decision 2359 (WAINE). This is conpounded by

Appel l ant's adm ssion that he suffered a nonent of panic when he
realized collision was inmnent. (Transcript at p. 209). The

Adm ni strative Law Judge found that Appellant's actions were not nade
in anple tine, that Appellant failed to carefully check his actions
and the progress of the tug MARGARET FOSS until it was past and cl ear,
and that Appellant failed to slacken speed in order to avoid the
collision or to allow nore tine to assess the situation. (Decision &
Order at p. 28).

Appel | ant argues on appeal that he had to maintain the six
megawatt speed setting in order to maneuver the vessel. Appellant did
not know how fast the T/V CHEVRON COLCORADO was noving at the tinme of
the collision. (Transcript at pp 212, 213). The Chief Mate testified
that the T/V CHEVRON COLORADO required sonme speed to maintain
steerageway. (Transcript at p. 39). However, there was no evidence
produced to prove that the six negawatt setting was the m ni mum speed
necessary to nmintain steerageway.

Appel I ant further argues on appeal that the entire incident
occurred in only a matter of seconds, and therefore he did not have
time to call the operator of the tug MARGARET FGCSS, only tine to take
evasi ve nmaneuvers. (Appellant's Brief at pp. 23-26). Appellant's
argunent is neither persuasive, nor is it supported by the record.
Appel l ant was | ocated three mles fromthe tug MARGARET FOSS at the
time the passing arrangenent was made. (Transcript at p. 224). This
occurred approximtely ten mnutes prior to the collision. (I.0Q.
Exhibit 6). Appellant knew or should have known that he woul d neet
the tug and towin the fog at a turn in the Colunbia R ver. Appellant
had anple tine to arrange to neet the tug MARGARET FOSS either before
or after the turn at Buoy 14. Appellant testified that he only
el ected to take evasive action after he ruled out radar error. The
Adm ni strative Law Judge found that Appellant violated Inland
Navigation Rule 8 in failing to take action in anple tine and
carefully check his actions. (Decision & Order at p. 28). The
findings of the Admi nistrative Law Judge with respect to Inland
Navi gation Rule 8 are supported by substantial evidence as shown and
wi |l not be disturbed on appeal.
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|V

Since the findings and decision of the Adm nistrative Law Judge
wWth respect to the third specification under the m sconduct charge
have been reversed the order of the Admi nistrative Law Judge nust be
reassessed.

The rul e that has been consistently applied in review of
suspensi on and revocation proceedi ngs has been that:

"The order in a particular case is peculiarly within the discretion of
the Adm nistrative Law Judge and, absent sone special circunstances,
wi |l not be disturbed on appeal."” Appeal Decision 2379 (DRUM ;

Appeal Decision 2366 (MONAGHAN); Appeal Decision 2352 (1 AUKEA); Appeal
Deci sion 2344 (KOHAJDA); Appeal Decision 1751 ( CASTRONUOVO, .

The Adm ni strative Law Judge carefully weighed all the factors,
I ncludi ng Appellant's prior record, in determ ning a proper order.
(Decision & Order at p. 30). The Adm nistrative Law Judge correctly
noted that the m sconduct and negligence charges were duplicitous and
a finding of proved in each charge would not support an increased
sanction since both charges arose fromthe sane factual occurrences.
(Decision & Order at pp. 17, 18). The Administrative Law Judge al so
considered the Table of Average Orders (46 CFR 5.569), noting that it
was not binding, but available for guidance. (Decision & Order at p.
31).

The Adm ni strative Law Judge found the multiple violation of the
navigation rules to be significant. Furthernore, he found that a
short period of outright suspension was appropriate and woul d
acconplish the renmedi al purposes of the proceeding. (Decision & O der
at p. 31).

Despite the reversal of the finding of proved with respect to the
third specification of the m sconduct charge, the charge of m sconduct
Is still supported by findings of proved with respect to violations of
Inl and Navigation Rules 6, 7, and 8. These violations were serious,
resulting in a collision wwth a great degree of potential for serious
harmto property, life, and the environnent.

Bot h the m sconduct charge and the negligence charge would
I ndependently support a two nonth outright suspension upon exami nation
of the Table of Average Orders. Upon review of the record, | find no
special circunstances that would justify a nodification of the
Adm ni strative Law Judge's order on appeal. Due to the serious nature
of the charges and specifications and the renedi al purpose of these
proceedings, | find that the order is not clearly excessive.
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CONCLUSI ON

Havi ng reviewed the entire record and consi dered Appellant's
argunents, | find that the finding of the Adm nistrative Law Judge as
to the third specification of the m sconduct charge is not supported
by substantial evidence of a reliable and probative character. The
findings of the Adm nistrative Law Judge as to the remaining
specifications of the m sconduct charge and the single specification
of the negligence charge are supported by substantial evidence of a
reliable and probative character. The order of the Adm nistrative Law
Judge is appropriate for the violations found proved in the charges
and remai ni ng specifications. The hearing was conducted in accordance
with the requirements of applicable regulations.

ORDER

The deci sion and order of the Adm nistrative Law Judge dated 30
June 1987 at Seattle, Washington, is MOD FIED as foll ows:

Wth respect to the third specification of the m sconduct charge
i nvol ving al |l eged violation of Inland Navigation Rule 5, the decision
of the Adm nistrative Law Judge is VACATED, the findings are SET
ASI DE, and that specification is D SM SSED.

Wth respect to the remaining specifications and charges, the
deci sion of the Adm nistrative Law Judge is AFFI RVED.

The order i s AFFI RVED

CLYDE T. LUSK, JR
Vice Admral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D.C. this 12th day of July, | 988.

3. HEARI NG PROCEDURE
.96 Standard of Proof

supported by reliable, probative, and substantial evidence
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4. PROOF AND DEFENSES
.99 Proof
by substantial evidence
5. EVI DENCE
.36.1 Findings
supported by reliable, probative, and substantial evidence
. 100 Substanti al
requi renment of
6. M SCONDUCT
.362 Violation, Rules of the Road
failure to reduce speed
failure to assess risk of collision
failure to avoid collision
7. NEGLI GENCE
.50 Lookout
failure to maintain, in reduced visibility
knew or shoul d have known of additional duties
.60 Moderate speed in fog
col l'i sion
. 70 Negl i gence
excessi ve speed in fog

failure to avoid collision

11. NAVI GATI ON

.16 Collision
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action to avoid collisions
fog, ability to stop
radi o, use in fog

.31 Fog

radar, use of
radi o, use of

speed, failure to reduce
.65 Navi gation, Rules of
departure fromrul es
reduced speed in fog
.81 Risk of Collision

appropri ateness of actions

use of radio to assess
. 88 Speed
failure to reduce in fog
12. ADM NI STRATI VE LAW JUDGES
.50 Findings
supported by reliable, probative, and substantial evidence
13. APPEAL AND REVI EW
.04 Adm nistrative Law Judge
order not nodified unless obviously excessive
.60 Modification of ALJ's Order
order not nodified unl ess obviously excessive

order not nodified absent special circunstances
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