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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUNMENT
| ssued to: John C. SM TH 71178

DECI SI ON OF THE VI CE COVWANDANT ON APPEAL
UNI TED STATES COAST GUARD

2466

John C. SM TH

Thi s appeal has been taken in accordance with 46 U S. C. 7702 and
46 CFR 5. 701.

By order dated 3 Novenber 1987, an Adm nistrative Law Judge of
the United States Coast Guard at St. Louis, Mssouri, suspended
Appellant's license for two nonths' probation upon finding proved the
charge of negligence and m sconduct. The single specification
supporting the negligence charge found proved all eges that on or about
13 August 1987, Appellant, while serving as operator aboard the MV M
T. SCHEU, under the authority of the captioned |icense, at
approximtely Mle 198.1, Arkansas R ver, negligently allowed an
unlicensed individual to operate an uninspected tow ng vessel and
assune direct control of the operation of that vessel. The single
speci fication supporting the m sconduct charge found proved all eges
that on or about 13 August 1987, Appellant did , while serving as
operator aboard the MV MT. SCHEU, under the authority of the
captioned license, at approximately Mle 198.1, Arkansas River,
wongfully permt said vessel to be operated in violation of the
manni ng requirenents of 46 U S. C. 8904.

At the hearing Appellant appeared w thout counsel. Upon reading
of the charges and specifications, Appellant answered "guilty with an
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explanation.” The Adm nistrative Law Judge ruled these replies to be
answers of "admt".

As a result of the Adm nistrative Law Judge's ruling with respect
to Appellant's answers, the charges and specifications were found
proved by answer. The Investigating Oficer introduced no evidence or
W t nesses on the nerits.

Appel | ant i ntroduced no evidence in defense on the nerits,
however he nmade certain unsworn statenments in mtigation.

After the hearing the Adm nistrative Law Judge rendered a
deci sion in which she concluded that the charges and specifications
had been proved, and entered a witten order suspending all |icenses
and certificates 1issued to Appellant for two nonths on twel ve nonths'
pr obati on.

The conpl ete Decision and Order was served on 10 Novenber 1987.
Appeal was tinely fled and perfected on 8 March 1988. Appell ant
submtted a Petition to Re-Open the Hearing on 7 Decenber 1987.

FI NDI NGS OF FACT

Appel lant is the holder of a Coast Guard |icense which authorizes
himto serve as operator of uninspected tow ng vessels.

On 13 August 1987, Appellant was serving as Qperator aboard the
MV MT. SCHEU, an uninspected tow ng vessel.

BASES OF APPEAL

Thi s appeal has been taken formthe order inposed by the
Adm ni strative Law Judge. Appellant has advanced several bases for
appeal . However, because of the disposition of the case, these bases
are not discussed.

Appearance: Raynond L. Massey, Esq., WIliam D. Hakes, EsqQ.;
THOVPSON & M TCHELL, One Mercantile Center, Suite 3400, St. Louis,
63101.

OPI NI ON
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A

Upon review of the record in this matter, it does not appear form
the record that Appellant was adequately advised of his right to be
represented by counsel in accordance with 46 CFR 5.519. The
Adm ni strative Law Judge failed to advise Appellant that he had a
right to be represented by professional counsel or any person he
desired. (Transcript at pp. 10-11). Appeal Decision 2209
(SI EGELMAN) ; Appeal Decision 2038 (METCALFE). The Adm nistrative

Law Judge failed to ask Appellant if he desired to be represented by
counsel . (Transcript at pp. 10-11). Appeal Decision 2194 (HARTLEY);
Appeal Decision 2119 (SM TH); Appeal Decision 2089 (STEWART). An
Adm ni strative Law Judge has the discretion to grant a reasonable
continuance to allow an Appellant to arrange representation if it
appears that follow ng the advi senent of the right to counsel that
Appellant, in fact, would prefer sonme formof representation. Appeal
Deci si on 2008 ( GOODW N) .

B

Secondly, the Adm nistrative Law Judge did not hold an adequate
providency inquiry to determ ne the Appellant's know edge and
under standi ng of the el enents of the charges and specifications.
Appeal Decision 2107 (HARRIS). The charges and specifications
were found proved upon the basis of Appellant's answers al one.
Appellant is required to answer each charge and specification as
"admt", "deny", or "no contest" in accordance wth 46 CFR 5.527. In

this case, Appellant appeared pro se at the hearing. Wth respect to
the charge and specification alleging negligence, Appellant answered
"I"'mguilty, but I want to explain it." (Transcript at p. 18). Wth
respect to the charge and specification alleging msconduct, Appell ant
answered "lI'mstill guilty, but I1'd like to explain.” (Transcript at
pp. 19, 20). In both instances, the Adm nistrative Law Judge treated
Appel lant's statenents as answers of "admt" with mtigating

expl anation. (Transcript at pp. 18-20).

The i nadequacy of the providency inquiry is nmade clear fromthe
Appel lant's unsworn statenents offered in mtigation:

“"In regards to the charges, | definitely let M. Gunbles operate the
M T. Schey [sic]. | don't feel like I was negligent ... Until this
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I nci dent happened | was unaware that M. Gunbles did not have a
license. | have towed for M d-South on other occasions. They furnish
a pilot and a crew when | nove their equipnent. Every other tine that
|'"ve noved it for themwe've had a licensed pilot." (Transcript at p.
26) .

“"But | had no occasion to ask M. Gunbles if he had a |icense. |

j ust assuned when we nmade the deal with Md-South that it would be
like it always had been before, he would have a license." (Transcri pt
at p. 27).

Appel lant certainly admtted to all ow ng another individual to
operate the vessel in question. However, Appellant clearly felt the
I ndi vi dual was properly licensed at the tine. As a pro se
Appel lant, he is not expected to fully understand the |egal definition
of negligence and m sconduct as applied to his situation.

It is the duty of the Adm nistrative Law Judge to query an
Appel l ant sufficiently concerning the facts of the case prior to
accepting an answer, especially in situations where the Appel |l ant
seeks to explain his answer. Appeal Decision 2107 (HARRIS).
Furthernore, the Adm nistrative Law Judge, havi ng accepted what
amounts to an answer of "admt", nust be alert to further statenents
or evidence that is inconsistent wwth the answer. |In such cases, the
Adm ni strative Law Judge has a duty to suspend the current
proceedi ngs, enter an answer of "deny", and proceed with the hearing
fromthat point. Appeal Decision 1973 (CRUZ). In this case, the
Adm ni strative Law Judge did not perceive that Appellant's answers
were i nprovidently nmade during the course of the hearing. Failure to
do so in this case is reversible error. Appeal Decision 2107
(HARRI'S) .

CONCLUSI ON

For the reasons set forth, the Decision & Order of the
Adm ni strative Law Judge nust be set aside. An Appellant nust be
properly advised of his right to counsel and his desire in this matter
elicited on the record. Secondly, a proper providency inquiry nust be
conduct ed when an Appellant answers "admt" or "no contest” to ensure
t hat Appel |l ant understands the nature of each charge and specification
and the elenents thereof in relation to the facts as the Appell ant
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perceives them Absent a provident answer of admt or no contest in
this case, there is not substantial evidence of a reliable and
probative nature fromwhich to find the charges and specifications
proved. Further, because of the nom nal sanction inposed, | feel that
a rehearing woul d be inappropriate. The matter of Appellant's
Petition to Re-Qpen the Hearing is noot as a result of this decision.

ORDER

The deci sion and order of the Adm nistrative Law Judge dated 3
Novenber 1987, at St. Louis, Mssouri, is VACATED and the charges are
DI SM SSED.

CLYDE T. LUSK, JR
Vice Admral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D.C. this 28th day of June, | 988.

3. HEARI NG PROCEDURE
. 30 Counsel
failure to advise of regulatory right
.83 Answer/ Pl ea
Need for providency inquiry

Wthdrawal by ALJ for statenents inconsistent with
answer

12. ADM NI STRATI VE LAW JUDGES

.01 Adm ni strative Law Judge
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duty to advise Appellant of right to counsel
duty to conduct a providency inquiry regardi ng answers

Appeal Decisions GCted: 1973 (CRUZ); 2008 (GOOCDWN); 2038
(METCALFE); 2089 (STEWART); 2107 (HARRI'S); 2119 (SM TH); 2194
(HARTLEY); 2209 (SI EGELMAN).

NTSB Cases Cited: None.

Federal Cases Cited: None.

Statutes Cited: None.

Regul ations Cited: 46 CFR 5.527, 46 CFR 5.5109.

*xx*xx  END OF DECI SI ON NO. 2466 (*****
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