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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT
| ssued to: MIton ARVMSTEAD, Jr. (redacted)

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2462

MIton ARMSTEAD, Jr.

Thi s appeal has been taken in accordance with 46 U. S.C. SS7702
and 46 CFR SS5. 701.

By order dated 12 June 1987, an Adm nistrative Law Judge of the
United States Coast CGuard at New Ol eans, Louisiana, revoked
Appel lant's Merchant Mariner's Docunent upon finding proved the charge
of conviction for a narcotic drug | aw violation. The charge was
supported by two specifications. The specifications found proved
al l eged that Appellant, being the hol der of the captioned docunent, on
or about 7 July 1982 and 18 Novenber 1982, respectively, was convicted
by the Crimnal District Court for teh Parish of Oleans, State of
Loui si ana for possession of marijuana in violation of the Revised
Statutes of Loui si ana.

The hearing wsa held at New Ol eans, Louisiana, on 18 March, 29
April, and 9 June 1987.

Appel | ant appeared at the hearing wth counsel, Harry Cantrell,
Jr., Esq. Appellant entered an answer of no contest to the charge and
specifications in accordance with 46 CFR SS5.527(a).
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The Investigating Oficer introduced in evidence two exhibits.

Appel I ant introduced no exhibits into evidence and called no
W tnesses. Appellant testified in his own behal f.

The Adm ni strative Law Judge admitted two letters as
Adm ni strative Law Judge exhi bits.

After the hearing the Adm nistrative Law Judge rendered a
decision in which he concluded that the charge and specifications had
been found proved on the basis of Appellant's answers, and entered a
witten order revoking all licenses and/or docunents issued to

Appel | ant .

The conpl ete Decision and Order was dated 12 June 1987 and was
served on Appellant on 22 June 1987. Appellant requested and was
granted an extension of time to perfect his appeal. Appeal was tinely
filed and considered perfected on 15 Septenber 1987.

FI NDI NGS OF FACT

At all tines relevant, Appellant was the holder of a Coast Cuard
Merchant Mariner's Docunent, No. [REDACTED|

On 7 July 1982, Appellant was convicted by the Crimnal D strict
Court for the Parish of Oleans, State of Louisiana for possession of
marijuana in violation of the Revised Statutes of Louisiana on his
plea of "guilty".

On 18 Novenber 1982, Appellant was convicted by the Crim nal
District Court for the Parish of Ol eans, State of Louisiana for

possession of marijuana in violation of the Revised Statutes of
Loui siana on his plea of "guilty".

BASES OF APPEAL

Appel l ant raises the follow ng i ssues on appeal:

1) The Adm nistrative Law Judge was unfairly influenced by anot her
hearing invol ving the Appellant.
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2) I n deciding appeals from suspension and revocati on proceedi ngs,
t he Commandant has discretion to change a revocation order to a | esser
formof penalty.

Upon conpl ete exam nation of the record, |, sua sponte, raise the
followi ng issue for review on the record:

1) What is the effect of a pardon under Louisiana |aw on the
convi ction for possession of marijuana for purposes of mandatory
revocation under 46 U S.C. 77047

Appear ance: Joe L. Horne, Esq.

OPI NI ON

On 24 February 1987, a decision and order issued by
Adm ni strative Law Judge MElligott suspended Appellant's Merchant
Mariner's Docunent for four nonths upon finding proved a charge of
m sconduct involving assault and battery. (Transcript at 11, 31, 32).
Appel | ant asserts that as a result, in hearing the present case,
Adm ni strative Law Judge Boggs could not conduct hinself in a neutral
and detached manner, having been influenced by the previous case.
This issue is not properly before me for resolution on appeal for two
reasons.

This issue was not raised at the hearing where evidence and voir
dire of the Administrative Law Judge by both sides could have resol ved
the matter. No notion to disqualify the Adm nistrative Law Judge was
made at the hearing. See Appeal Decision 1751 (CASTRONUOVO,.
Therefore, this issue cannot be raised for the first tinme on appeal.
46 CFR 5.701(b)(1). Appeal Decision 2376 (FRANK)

Finally, the issue was wai ved by Appellant's answers of
no contest. It is clearly established that all non-jurisdictional
defects and defenses are waived by provident answers. Appeal
Deci sion 2385 (CAIN), aff'd sub nom Commandant v. Cain, NTSB
Order EM 125 (1985); FRANK, supra; Appeal Decision
2362 (ARNCLD); Appeal Decision 2268 (HANKINS); Appeal Decision
1203 (DODD). | have determ ned that Appellant's answers were providently
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made at the hearing.
[

Appel | ant asserts that since the Conmandant has discretion to
approve an application for a new docunent, previously revoked under 46
US. C 7704, pursuant to 46 CFR 5, Subpart L then the Commandant has
discretion to reduce a revocation order to a |lesser formof penalty in
the original proceeding. | disagree.

A charge brought under 46 U.S.C. 7704 requires mandatory
revocati on upon proof of conviction of an offense involving marijuana.
It is the role of the Commandant to review the Decision and Order of
an Adm nistrative Law Judge from a proceedi ng under 46 U.S.C. 7704
for legal errors in accordance with 46 CFR 5, Subpart J. There is no
authority in statute or regulation for the Comandant to upset a
| awf ul and proper mandatory revocation order issued pursuant to 46
US C 7704. As the Adm nistrative Law Judge expl ained to Appel | ant
at the hearing (Transcript at 18-19) and, as noted above, 46 U S. C
7704 requires revocation upon proof of conviction of a dangerous drug
| aw vi ol ati on. Evidence of the intent of Congress in enacting this
provision of 46 U S.C. 7704 is found in the Report of the House
Committee on Merchant Marine and Fisheries which acconpanie s the
bill, S. 46:

Section 7704 requires the Secretary to revoke the |icense,
certificate, or docunment of any hich acconpanies the bill, S 46:

Section 7704 requires the Secretary to revoke the |icense,
certificate, or docunent of any ARMSTEAD.

*xxx%x  END OF DECI SI ON NO. 2462 *****
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